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WRLIGHT, J. A2

This is an appeal against the decision of Gordon, J.
on February 13, 1590, in which he dismissed the claim of the
plaintiff/appellant, who sought compensation on the behalf of
the estate of Louis Kelly who, along wich his two daughters;
was killed whern they were hic down by a car driven by the
defendant/respondent oin the dual carriage-way at Harbour View
in the vicinity of the Caribbean Construction Company. The
basis of the judge‘s cvecision was his conclusicn that there was
no proof of the cause of the accident and that speed alone is
not evidence of negligence. “his finding is challenged by two

grounas of appeal, viz.:
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“l. That the Learneda Judge erred
in law in holaing that the
Pla.ntiff/Appellant failed
to establish a prima facie
case of negligence against
the vefendant/Respondent
when there was sufficient
evidence adduced at the
trial which esteblished on
a balance of probability a
prima facie case of negli-
gence against the Defendant/
Respondent for which the
Defendant/Respondent has
offered no explanation.

2. Further and/or in the alter-
native the Learned ‘Yrial
Juage was wrong in law in
holding the Defendant/
Respondent not liaple having
found as a fact that ihe
LDefenaant/Respondent was
ariving at a fast rate ot
speed to which the
Defendant/Respondent failea
to give an explanation by
way of evidence adduced on
his behalf so as to disprove
ana/or negative the infer-
ence of negligence on his
part.”

The trial began cn April 6, 1988, and on the
following day was adjourned sine die because of the absence of
the plaintiff'’s witness. The trial was not resumed until
February 12, 1990, and was concludea next day wichout the Court
hearing one word of evidence from the defendant/respondent,

Alfred Burton testvified that at about 5:45 p.m. on
Wednesday vith September, 1970, he was driving a minibuc towards
kull Zay along the Harbour Yiew dual carriage-way. He was
travelling in tne rignt lane behina a car. He respondea to a
signal from the car ahead anu reduced his speed which was then
30 - 35 m.p.h. A& BMWw motor car travelling in the lcft lane,
which was clear, sped past at between o0 and 0 m.p.h. It haa
passed him only a few chains when he heard the screeching orf
tyres and the sound of an impact. wsr. Burton arrived at tche
scene to behold a gruesome sight. The bodies of a father and

his two daughters were dispersed - one child on the island
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dividing the east-bound and the west-bound lanes of the dual
carriage-way, the rather on the white line between the two east-
bound lanes and one daughter under the front wheel of the BMW
thrce chains away. it was he who pulled the child's body from
beneath the car. 4he defendant/appellant was there but no one
assisted Mr. Burton in removing the child's body from under-
neath the car. <Challenged in cross-examination about the speed
of 60 - €U m.p.h. of the BlW, he said it could be more - the
Biw was "flying very low”, Of significance, he said there had
always been a sign indicating the entrance to gates 1, 2, 3 of
the Caripbbean Construction Company.

sergeant Herman Segree of the Harbour View Police
Station arrivea on the scene at about ©:00 p.m. - just fifteen
minutes arfter the incident, but by that tiwme Louis Kelly had
been rushed to the Xingston Public Hospital where he died. The
bodies of the two children were resting on the island dividing
the dual carriage-way. He saw blood and debris in the left
lane before cate #3 of the Caribpean Construction Company. A
Bus Stop was in the vicinity of the gate. BMW LN 6675 with
its complece front section, including the windscreen, damaged
was three chains east orf the children's podies in the left lane
and facirng east. The day was fair and the roaa surface was dry
asphalt.

At the scene he saw ana spoke with the defencant/
respondent, the registered owner of the car. He asked him for
a statement but he doclined stating that he could not o so
until he ha¢ contacted his atctorney. The car was removed to
the Elletson Road Police Station for examination. Next day
the defendant/respondent went to the police station and told
the officer that, on the instructions of his attorney, he would

not give a statement.



e

No measurements were taken but the scene was photo-
graphed. However, the Court did not have the venctit of these
photographs.

The reticence adopted by the aefendant/respondent
continued at the trial. He gave no evidence and called no wit-
nesses. That was: chererfore, all the cviuence as to liabilaty
which Goraon, J. had petore him. Was he justified in coming to
the conclusion that the defendant/respondent was not liable
holding, as hé did, that speed alone was not proof of negligence?

On the question or liability, Mr. Franison for the
plaintirf/appellant had made the following submissions:

1. Manifest that Bawards tcra-
velling at excessive and,
consequencly ,imprecper speed.

Z. Reasonable inference he
mowea down victims.,

3. Eawards not keeping proper
look-out or else he would
nave seen traffic slowing
down and alsoc see the three
persons whom he eventually
izrlled in time to avoid the
accident.
4, He was driving without due
regard to other users of
the roaa and that his manner
of driving was dangerous
and recicless,
For the defendant/responcent it hada been subnitted by
Mr. wWilliams that the eviaence of speed given by Mr. Burton
ought not to be accepted because if it were true the victims
woula have been further dispersed. It was also contended that
it was not open to the Court to infer that the signal to slow
down was given to anyone but Mr. Burton and that even 1f the
evidence of speed were accepted that alonc woula not be
sufficient to establish negligence.
so far as the submission regarding the signal is

concerned, it 1s obvious that it ignores the tfact that it is

only a white line which separates the iight lane in which
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Mr. Burton was travelling from the left lane in which the BMW
was "flying very low" and the neea for caution would equally
apply to both lanes. Also, the submissions by Mr. Williams
failed to consider other relevant matters, viz:

1. The presence of the sign
indicating the three gates
from which vehicular traffic
or peduestrians could in all
probability emerge at any
time.

2. The presence of the bus stop
in the vicinity of the Gate
#3 before wnich the collision
appears to have taken place.

3. i'he unezplained presence of
the body of one child under-
neach the car three chains
from the point or impact.

e The inferences to pe drawn
from the very sevare damage
to the entire front of the
car.

The fact that the collision
took place on a straight
stretch of roaa - no
obstruccion to visibility.

W
°

To my mind, these are very pertinent factors which did not
receive the consideration they deserve.

On the guestion of speed, I begin with the fact that
the uefendant/respondent was travelling at & speed greatly in
excess of the gpeed limit aliowed anywhere in Jamaica which is
5U m.p.h. But that factor wlone has been held not tc be proof

of negligence. in Barna v. Hudes Merchandaising Corpn. (1962)

Sol. Jo. 194 tne cefeadant was driving in excess of the speed
limit (30 m.p.h.) when he unexpectedly came upon another
vehicle blocking the road in an endeavour tc turn on to a main
road. The defendant was held to be not liable in failing to

avoid a collision. Again in Yribe v. Jones (1961) 105 Sol, Jo.

€31, the defendant was held not guiity of dangerous driving
when in the early morning, traffic being light, he darove at

speeds between 45 arnd 65 m.p.h. without any accident. It was
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held that a fast speea was not automatically dangerous although
in many cases it wight well be so.

Quinn v, Scott (1965) 2 All E.R., 568: (1965) 1 W.L.R.

1004, is often cited as authority for the proposition that high
speed alone is not negligence. but there is a caveat to that
pronouncement. Lt was held that high speeda alone is not

evidence of negligence unless the particular conditions pre-

clude it [Emphasis suppliedi. Hurlock v. Inglis (1963) 107

Sols Jo., though a decision of a single judge, is based upon
common-sense. The defendant's Jaguar, travelling at 1uv0 m.p.h.
on the il, hau got out of control and collided with another
vehicle causing personal injuries. There vere skid ana tyre
marks over 950 feet long. The deferncant saic he had swerved to
avoia collisicn witir & van which had swerved before him just as
he was overtaking a car. Havers, J. held that while travelling
at 160 m.p.h. on the kMl was nocv in itself negligent, the
aefendant; in the circumstances, was negligent. He had not
given a satisfactory explanation of what had happened. He had
slammed on his brakes and the car had travelled a considerable
distance backwards.

Chapman v. Copeland (19(6) Times Law Report (May 6)

1s more recent than the cases cited in which speed and the
silence of the defendant were dealt with. One Mr. Chapman was
waiting to cross the Great Horth Road which is a dual carriage-
way the first lane of which was twenty-four feet wide. When he
had got seventeen feet across he was hit by a powerful Citroen
car driven by the defendant Copeland. Measurements of the tyre
marks showed that the car travelled 134 feet before pulling up.
The victim fell nine feet six inches ahead of the car while his
cycle was thrown thirty-four feet ahead of the car. Apart from
the measurements and the language they spoke the only other
evidence available to Mr. Chapman‘s widow was a Mr. Wragg, who

had seen Mr. Chapman waiting to cross with his bicycle beside
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him. He had loocked away when he
At the time, as in the

elected not to call any evidence

heard the screeching of brakes.
instant case, the defendant

on his own behalf. The

defendant stood on the point that no evidence of negligence

had been adduced against him.

He was found liable.

On appeal

(Master of the Rolls, Danckwerts, L.J. and Salmon, L.J.), it

was held, dismissing the appeal (per Master of the Rolls):

"That when the wicdow put forward
a case as here, without being
able, from the necessity of the

case to call evidence,

it was

incumbent on the defendant if
he sought to escape liability,
to give his side of the case.
The very fact that an accident
had happened and a2 man had been
killed called for an answer.

No answer was given by this

defendani ; and on

the slender

evidence of the brake marks it
seemed to his Lordship that

the inference was plain enough,
or at least sufficient for the

Court's purpcses.,

if the defendant had been
going at a reasonable speed
and keeping a good look-out
surely he would have seen

Mr., Chapman waiting tc cross;
made allowances and pulled up

in time, to avoid

an accident.”

It was a unanimous finding of the Court that the defendant was

negligent.

send and another v. Jerome Farrell S5.C.C.A. 4/86

Cited also before us was the case of Gordon Town-

(December 18,

1987)
tive cause of the accident.

it is quite distinguishable from

However,

(unreported) in which speed was held to be the opera-

from an evidential point,

the instant case in that

evidence was adduced by both sides so that the Court had a

full account of what happened.

I find that the rationale in Chapman v. Copeland

(supra) is peculiarly apposite to the case under consideration

though, on the evidence, I think

the present is a stronger

case having regard to the relevant factors to which I have
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already referred. To my mind, it is a reasonable inference
that it was the presence of Kelly and the two children on the
road which necessitated the signal to slow down of which
Mr. Burton spoke. At a speed of 60 m.p.h. the BMW would be
going at eighiy~eight feet per second. But Mr. Burton put the
speed even higher. The victims would have no opportunity of
getting out of the way of the BMW even with the co-operation
of traffic in the right lane. GLefore they could make even a
few steps they would have been mowea down. Had the defendant/
respondent been travelling at a reasonable speed and keeping a
proper look-out he ought to have been able to see them in time
to avoid them. While it is legitimate for a defendant in such
a position to elect not to give or call evidence, I must ask
the guestion, how could lie, in the face of the available
evidence, if he wished to escape liability, or reduce his level
of liability, adopt such & course? There is no guestion in my
mind but that the sudden and violent extinction of three human
lives in such circumstances call for an answer. Not even a
whisper was vouchsafed. In the circumstances, there being no
evidence to sustain a contrary view, I hold that the defendant/
respondent is wholly liable.

I must now turn Lo a consideration of the question
of damages. Unfortunately, on this difficult aspect of the
case, we are without the assistance of the trial judge who
merely recorded the evidence tendered bue did not proceed to
majke an assessment. In the circumstances; it would be logical
to renit the case for him to make the assessmeit byt there
are factors which incline me to a different con¢lusign., Twelve
years have already elapsed since the accident and any defes-

—omnent of the
of a determination of the matter can only be pv -2

the evidence
dependants. Added to that is the facs that all

C ter before
is already on record aua when counsel argued the matt
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us both counsel merely adopted the submissions which they had
made before the txial judge. 1 think, in those circumstances,
we are in as good a positicn as the trial judge who would, on
a referral, be doing no more than considering tche recorded
evidence and the submissions. One peculiaricy about this case
is that because of the long aelay in brincing the case to trial
all damages to be assessed have already accrued.

The evidence shows that the deceased Loulis Kelly,
who, according to his widow, was forty years of age at the time
of his death, was for some years employec as a welder at Carib-
bean Construction Company and the recorua of his earnings shows
that his last pay in September, 1578, was $103.04 per week.
in addition, his widow testified that in the evenings and on
Saturdays he did welding at the garage of one Mr. Jakoo from
which he earned $100 - $Z200 per week. Accepting the additional
earnings of $200 as a woriking base and adding the regular pay
of $103 his weekly earnings would round off at $300. Of this
amount the widow said he would give her $80 and, in addition,
he would provide money for the children‘s clothes and bus fares.
At one time they lived at Bull Bay but subseqguently movea co
Franklyn Town. it would seem that they lived as tenants.
Accordingly, provision must be made for rent as well as light
and wacer. For chilcren's clothes, rent, light, water and pus
fares I would allow the sum of $12U per week. The total
dependency would thus be $20U weekly that 1is, two~thirds his
weekly earnings.

At the time of the trial kr. Winston Bennett from
Caribbean Construction testified that the welders were then
earning $300 ~ $400 per week basic and chat over-time boosted
the figures tec $550 - $uL00 per week. Had Mr. ¥elly been alive
and sti1ll employed he would have earned the same because there

was only one grade of welders. e further saia that in 197&
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there was a lull in the construction trade. I would adopt the
figure of $40U per week and omit the over-time by way of dis-
counting. The median for his weekly earnings would, therefore,
be $30U + $4UU ¢ Z = $350 per week. That would yield a weekly
dependency of $233.33 which, for one year, would amount to
$233.33 x 52 = $12,133.16. In the light of the cases discussed

in Dyer v. Stone 5.C.C.A. 7/88 dated 9.7.9C (unreported), I would

think a multiplier of eight years is appropriate. The total
Gependency would be $12,133.16 x 8 = $97,065.28, which is the
amount to apportion between -

the widow

Ivanhoe born 13.6.74

Dalton born 1.2.77.
un the premise that the widow will be responsible for the care
of the children, I would give her $07,0365.28, to Ivanhoe $14,000
and to Dalton $1v,000. Such then is the award under the Fatal
Accidents Act. iIn aadition, the widow will receive an award of
$1,U50 to cover funeral expenses.

Law keform (Miscellaneous Provisions) Act.,

Yor loss of expectation of life the conventional
award of $3,0060 will be made.

So far as an award for “Lost Years"™ is concerned; nc
evidence was tencerea from which could be ascertainea what
surplus, 1f any, the aeceascd would have left over after
spending for his own needs. wnor has ic been disclosed whether,
if such an award could be made, the widow would, also, benef:it
since she could not take both benefits. 1t follows that there
is no basis on which any award can be made under this head.

The appeal is accordingly allowed. The appellant
will have his costs of appeal and costs below to be taxed

or agreed.

FORTE, J.A.:

i agree.
DOWNER, J.A.:
L agree.




