W THE COURT OF APPOAL

SUPREME COURYT CiVil, APPEAL NO, o0 of 19869

BEFURE: 1HE HONWN, MK, JUSTICE WRICGHT, J.A.
THE HOUl. MIsO JUSBTICE FHORGAL; J.A.
THE HOK. MR. JULTLCE EINGHAM, J.A. (Ag.)

SEVHWELL VIOLEY TAYLOR
AHD REDVERD CHANBERS
(Representatives of the =estate DEFENDANTS/
of FLOREUCE MUIR, dec'd) 7 APPELLANTS
#ND LAYNOHD MAIR
PLAINTIFFS/
AND ELRMS MALIR RESPUONDENTS

Neorman Viright ana Sonia Jones for the
appellants instructed by uresford Jones

Dennis Goffe and Minnette Palmer for the
respeondents instructed by kMyers,
Fletcher & Gordcn, Manton & Hart

July L5, 1€, 17, 1l¥ __and QOctcber 30, 1991

WRIGHEY . J.A.:

This appeal is acainst the following order made by Theobalds,
on March 1, 1589:

“L. Whe befendants ave hereby cidered to
specifically periorm the Contiract
dateda L7th January 19€4 encered into
by the Plaintiffs and the bDezfendant,
Florence Muir, now deceased,

2. "Wnat the 720,00C.00 deposit made by
the Plaintiffs together with all
interests on the Deposits be for the
credit of the Plaintiffs’ in the
final accounting between the parties.

3. <Costs cf this action to the Plain-
tiffs to be agreed or taxed.

4. GStay of execution for twenty-one (21
days."”



The acuion broughi by the respondents soucht upecific Performance of

an agreement foxr sale of land entered into between chem and

Florence Mulr on Je&nuary 17, 19u4. Florence Huir has since died on
liarch 25, 1S484. Gn liarch ©, 1%c¢s, by an order of the Court, the appel-
lants were appoinited as reprcsentatives of the estete of ¥lorence Muir,
ceceased, limited to their defenainy the proposed action being brought
by the respendents against the estate of Florence Muir for Specific
Peyxformance and for damages in relacvion to the atoresaid agreement

fiocr sale.

Apart from evidence by the appelliant hedvers Chambers tendering
the grant of Probaie, which really served no purpose in tLhe case; no
evidence was called by either sicde. Rel.ance was placed on the Plead-
ings and correspondence which passed betwoen the attorneys-at-law for
both sides, In the circumstances, .t wiii e necassary to set cut the
Pleading in full., “he agreement fovr sale is pleaded in the amended
statement of Claiw wihich reaass

“l. The Plainciffs vere a2t macterial times
husband and wife and were the purchasers
of pioperty situated at ¢ Lpring  Ways,
manor Park in tvhe Parish of Caint Anare:
being lands comprised in Cerfaticate:r of
Yitle registered at Velume 10UU0 Folio 191
of the Register Book of Titles by virtue
of an Agreement in writing dated the 17th
day of January 1Y%+ with one Florence MMuir
25 Venaer who subsequantly died.

2. ‘'The befendants are ithe kepreseniatives
of the Gstate of Flovence kuir deceased
appointed by virtue of an Ordeir made in
cuit Ho. It 2 of 198¢ foxr the purposes of
this acion,

J. ¥lorence hiuiy prior to her ceath wvas
at all material tines the vendor cf tae
abovemeniioned property and oy virtue of
the aforcsaid Agreement oL Lale con-
tracied waih +the Plainciits to sell them
the sa:d property on the terias and condi-
tions set out hereunder: .

VEUDGE. 3 FLOREUCE HUOIR of No.
11 bBarBican koad,
Kingstcen & in the
parzsh of Saint
aAnarev .,

PURCHASER @ JAYMUOND MaiR of No. 53
waltervorks Circulit,
Kingston ¢ in tlie
parish of Caint Andrew,
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sul HERNAL FALR his wife
as veint Yenants.

ALL THAT varcel of lang
part of Wo. v Springway,
ftancy 2axrik in the Parish
of s5aint Ancirew and com-
prised in Certificate

of Title registered at
Volume 1UL0G Folio 191.

1%0 HUNDRED THOUSAKRD DOL-
LARS (U20C,uUU.00).

A deposit of ($Z2U,u00.00)
payable on the signing
hereof; kbelance on com-
pletion.

Un or berore the 19th day
of March, 1%¥4 on paynent
of the balance of the
purchase noney and the
Purchascrs share of the
costce referrea to below in
exchange for Duplicate
Certificate of wWitle
encorsed with Transtfer of
land tihereon.

Ur. completicon.

To e apportioned as at
aate of possession.

Under the Registration
of 1itles Act registered
at Volume 106U Folio i91
of the Register Eook of
Titles.

Purchasers (o pay Vendox
cne~hali of Liamp Duty,
reyistration fee and Attor-
neys* cout of the Transfex
in accoirgance with the
approveda scale of fees of
the Jamaican Bar associa-
tion.

Free from encumnbrances save
those as are evident and.
apparent ana/or endoirsed on
the sa.id Ceirtificate of
Title or protacted by
Caveat.

silvera & Silvera, Attorneys-
at-Law of Los. 4z-44 East
Ltreet, Kingston.

lwyers Fletcher & Gordon,

Manton & Hart ., aAttorneys-at-
Law of Ho. Z1 East Street,

Kingston




OPECIAL
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-t is undorstood .and
agreed that the Vendor's
Attorneys-at-law shall be
entiitled to scamp this
agreement for Sale with
stamp Guty and transier
tax fizom the deposit and
that i1f for any rcason
whatsoever the deposit

has ©o be returned co the
rurchasers the Purchasers
shall net demand the same
until a refuna ci the said
stamp duty and transfer
tax have been received
from the Stamp Commissioner
AFD the Attorneys® fee for
ob:caining the said refund
shall be borne by the
Purchasers,

~t 15 undersiooa and agreed
that the Furchaser shall
apply Lo a repuitable lending
instziuvtion for a lcan of
not iess than $180,000.00

on he security of the said
pramises. in the event of
the Surchasers not obtaining
anc delivering tc the Ven-
dor's Lttorneys—-ai-~Law a
vrititen commitment for such
lcans by the Z0th day of
January, 1964 either party
shall be entitled to rescind
this Agreement within four-
teen (l4¢) days thereof
failing which this Agree-
ment shall remain absolute
and binding on the parties
thereto. In the event of
this Agreement being res-
cindeda all moneys paid here-
undexr by the rurchasers
shall pe refunded without
interest and f{ree Lrcm
deunccions SAVE AND EXCEPT
tha 1he Purchasers HERERY
agree Lo pay to the Venaerz®s
Atcerneys-at-Law the sum

of ;L0U.uU for professional
services rendered in rcespect
of woerit incidental nercto
and the Purchasers HERZBY
ixrevocably authorise the
Vendor to deduct the amount
of such fee from deposits
paic to the Vendor and pay
the same to the Vendor's
Attorneys—-at-Law on termi-
nation of thie Agrecment.

subject toc the lkestrictive
Covenants (1f any) endorsed
on the Certificate of Title
registered at Volume 1080



Folio 191 of the Register
Booi of Titles.

4, 7The htlorneys~at-Law cost
for the preparation of
this Agreement for Cals
is fixed at the sum of
$2C0.00 ¢nd shall be borne
by the Vendoer and the Pur-
chascrs egually ana each
paviy shali pay their share
on the signinc of this
AGreeneni,

5. Thig Sale also includes
4 mirrors - Z Upstaire and
2 bownstairs, 1 bar and
sinii and 3 ALy Condi-
tioning Units,

. 5% cummission to be paid
by the Vendor to lMessrs.
Stiebel & Company Limited
on completion.

4. Pursuant to the sald Agrezment the Plaintiffs
paid their deposit of 520,000.00 on the 17th
January 1%¢4 on the signing oif the said Agreementi:.

5. 7hat due Lo the fact “hal the said executed
agreenent of ale was only received by the Plain-
tiffs on the 1sth January 19¢3 the Plaintiffs
throuch their Attorneys-—-ai-Lav liegsrs. lyers,
#letchey & Corxdon, Manton & Hart veguested an
extension of Upecial Condition 2 aforementioned
te February zZ5 19ué,

¢. The plaintiif pursuant to the said Agreement
obtained a comnmitment for a wortgate loan of
$153,000 from the kank of Comieerce Trust Limited
on the Z4ith February 1%64 for which they paid

the said bank a mo:itgage commitment fee of
$1,530.00 and on the Z8th February 1964 the Plain-
Liff through their said Actorneys—at-Law advised
the said Florence Muir's Attorneve-at-Law Messrs.
srivera & Silvera, that they had a commitment

for $153,u00 and that the balance of the purchase
price would be provided by the male plaintiff's
omployers by way of a lcoen to him.

7. Ca the Znd march 1964 the Vendor's saia
attorneys sougnt to terminatce the said Agreement
on tha ¢round that the mortgage commitment was
not 1 accordance with @pecial Condition 2 of
che said Agreement. The Plaintiff's Actorneys
protested that the Opecial Condition was adhered
co and in furtherance of the said Special Condi-
tion provided the Vendors’ Attorneys-—at-Law with
a further written letter of Commitment from
american internaticnal Underwriters (Jamaica)
Limited for thoe balance of ihe purchase noney

of $27,060.00., wn or about the 20th day of
March 19¢4.

4, '"he Vendor Florence Muir died on or about
the and of iHarch 19£4 and despitz numerous
requests of Lhe Vendoyr's said Atucrneys-at-Law
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7o corplete the said transaction they have failed
and, or refusad and or neglec:cd to complete same.

Y., 1In accordance with the terims of ana pursuant
ro the said Agreement the rlaintifts have at all
materral times been and are now ready willing anc
akble to fulfil and perform all their obligations
wndoer the said agroement.

10, The Agreement was to be completed on or
before the 1lY¥ch day of kharch 1984 and the Plain-
titfs were av that date ready, willing and able
Lo complete the said transaction.,

11. 7That the Vendor ¥Florencs kulr died testate
and the Plainviffs waited for 2 reascnable period
for the appeintment of the personal representa-
Lives in her Estate put to ate no steps have yet
been taken by the nawed BExecuters in che said
Will cof rlerence Muir to have same probated.

LZ4. 'vhe Estete of rFlorenco kuir is in the circum-
stances guilty of gross and unreasonable delay

ir performing and finalisain¢ the said contract

s a consecuencs of which the Plaintiffs through
thelr Attorncys-at-Law on the 5th November 1884
scrved on the personzl representatives lMessrs,
Gilvere & Cilvera a uotice to the Vendor reguiring
completion of the transacticn within thirty (30)
cdays of tne date thereof znd haking Tinme of the
mBsscince of the sald aAgreemcat,

13. in breach of the said Agreement anda notwith-
standiing the numerous reguests made by the Plain-
trffs and their Attorneys—at-Law on their behalf
the Hstate of I‘lorence Muir deceased wrongfully
failed anc¢ refused and continues to neglect and
refuse to complete the said cale or to take any
steps towards such completion.

14, Ry reason of the abovewentioned breach of
contrace the Plaintiffs bave lost the use of the
nonay paid by them as the deposit aforesaid and
of other mcnies paid by them for the completion
of the sala purchas= ana have lost the expenses
rncurred by them in securing mortgage financing
anc¢ investigating the title of the venacr. 'The
Plaintiffs have also losgt =heir bargain,

i%. By veascn of the matters aforesaid the
Plaintiifs have cufferec significant loss,
conage and incurred expense.

PARTLCULARS OF SPECIAL DAMAGE

Depos: t $20,000.00
Commitient Fee on Morstgage $ L,530.00
Legal Bipenses $___5SCuU.U0

52¢,030.00

Tha pPleintiffs therefore claim:-

(a) kn order for Specific Pecformance of afora-
said Agdreement.
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“\b) Uamages for breach of contract in lieu of ox
in addition Lo Specitic Performance.

(¢) Alternatively recissicn of the said Agree-
ment. with all the nececsary accounts and
cons2guential orders,

(G} Guch further and other reliefs as to the
nonouraile Court seems just.

{e) interest
{(£) Conts.”

The Defence was in the following terms:
"i. The Defenvants admit paragraphs 1, 2, 3 and 4
of the Statement of Claim,

Z. No acdmission 1s made to paragraphs 5 and 6 of
the Statement of Claim,

3. wave that the befendants admits that the
Attorneys-at~Law for the Vendor tieatea the said
Agreement as being terminated and rescinded, no
adnission is made to paragiraph 7 of the Statement
of Clainmi.

¢, infurther answer to parecraph 7 of the State-
went of Claim the Defendants will rely on Epecial
Conditron Z of the Agreemenc for sale pleaded at
paregiraph 3 of the Statement of Claim and they
will contend that special Condition 2 was not com-
plzed with by the Plaintiffs and that the Agree-
ment was rescindea under the provisions of this
Upeciel Condition by letter dated lkarch 2z, 1904
written by the Vendor's aAttorneys-at-Law to the
Purchaser's Attorncys-—at-Law.

S raracraph § of the Statement of Claim is
admivtad,

G. ko adnission is made wo paragraphs 9, 10 and
1i of the Statement of Clain.

Y. Bave that the Detfendants deny that the
Estate of Florence kullr, Deceased, 1s guilty of
the alleged or any delay in fanalising the saxd
ngreement, inasnuch as they contend that the
hAcreennnt was Lterminaced in hiarch 1504, para-
graphs 1z and i3 oi the Statement of Claim is
admitied.

G. 1N answeir 1o paragraph 14 of the Statement
of Claim the Defendants say that the Estate of
Florence Mulir, Deceased, through Zilvera &
Silvera, attorneys-at-Law, placed the deposit
made uander the Agreement for tale on fixed
deposit and so informed the Plaintiffs’ Attor-
neys—at-Law by letier dated kMarch 8, 1%84. In
the premises the Detendanis deny that the Plain-~
tiffs have lost the use ¢f the money paid by
inc Plaintiffs as a deposii under the Agreement
for Sale. The beferndants further contenc ihat
the Agreement for sale having been terminated
in karch 1964 the Plaintiifs have sutffered ne
loss and incurrod no expenses in procuring
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"mortgage financing and investigating the Vendor's
title by reason of the allegea or any loss of
bargain.
¢. Pavagraph 15 of the Statement of Claim is

cenied.

. Efave as 1is herszinbefore cipressly adnitted,
the Lerendants deny each and cvery allegation
centained in the Statement of Claim as 1f the
same were specifically set cut and traversed
serracim.”

Lt is clear that the problem co be resolvaed was spawned by special
Condition 2.

after hearing supmissions, Theobalds, J. delivered the fol-
lowing Oral Judguant':

“In this case the Plaintifis filed a2 statement of
claim seeking from thig Court an vrder for Speci-
fic Performance of an Agrceement for Sale entered
into on the 17th day of January 19%&4 between the
Plaintiffs and the deceased Florence Muir who was
vepresented by her Executors, The premises in
guestion was situatead at Wo. ¢ £pring Way, Manor
Parrx, in the parish of Saint Andrew, and from the
cuteet; certain documents ana ccerrespondence were
agreed and admitted as an agreed supplementary
Bundle,

The only witness calleda for the Deifence was cne
Redvers Chambers who preoduced the Probate which
had begen grantea to the Defendunts who appear as
representatives of the Bsitcte of the late
Flore:nce kulr.

From the outset 1. was conceced thai there was
not much cf an 1ssue relarive o the facts and it
was conceded thate tLhe decnzzon of the Court would
resi. ultimacely on its intevpictation of the Spe-
cial Conditicn 2 of thi Purchase Agreemnent.

Theore was disagreement as to the Urder of adaresses
and on this point 1 made up my iuling., It has
pbeen urged thacl @ new case has been put forward
by the Plaintiffs but 1t is my view having regard
to the pleadings and the agreed bBundle, that
clearly the guestion of the interpretation of
vpecial Condition Ho. & was always the issue.

This was actually conceded and once this con-~
cession was made, the Defendants cannot say tihat

a new case has been put foiward ana that there
was no opportunity to answer this case, and as
such I ruled against the LUefendant on hoth issues.

“hers is no doubt that on the basis of the aocu~
mentary evidence in the casc the Plaintiffs paia
scant. regard to the terms of the Purchase Agree-
ment 1in velation to the furnashing of a written
lattexr of commitment for a loan of $16L,000.00
by (he 20th January 15u4.

The Defandants made long and detailed submission
in support of that ccutenticn and emphasisad
Lhat 'he Plaintiffs were lax in providing the
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"letter of commitment and the Defencdants have
argued guite properly that as a result of this
laziity they had every right to rescind the Pur-
chase Agreement and this they purperted to do
by letter cated the 2nd March 1984.

it cannot be said otherwise than that Special
Condition ro. 2 did provide for the delivery or
the letter of commitment by the 20th January
1564, but that the same Specisl Condition pro-
vided for either parxty to rescind the Purchase
agrecement and the vpecification sets out ‘within
14 days cof the 20th January 1584°. 1t went on
e say that failing this recissicn (sic) the purchase
agreement ‘remained absolute and binding on the
paxties'. 'The agreement inclusive of Lpecial
Condition No. 2 is set out ai length in the
statement of Claim.

it is the Court's cuty in ny view to sce that
the terms of the Agreement are carried out.
There is no evidence on which a Court could pro-
pexly find that the date in the Agreement for
Special Condition has been extendea or that aate
for the extension to cxpiile.

L accept the Pla:ntiifs submission that the par-
ties are bound by the terms of the Agreement and
i am of the view that recission of the Agreement
could only be properly achieved by strict com-
pliance with the requirement with S$pecial Condi-
tion No. 2 i.e. the reqgquirement chat either party
may rescind within 14 days of the 2uth January
1864 ocherwise the Agreement to remain absolute
and bindiny.

do nct. intend to ucal with the authorities

citea as the issuc is the legal interpretation
cf the Special Conadition and I have ilnterpreteud
it i the way the Plsintiffs have, 1 can find
no reason for departing from strict compliance
in the case and in gny «vent i1t is my view that
the interpretation of the Special Condition 1s
the kcy iscue.

Accordingly, I give Judgment for the Plaintifrs
and «n Order for Specific Performance oi the
Centract wated the 17th cay of January lbud
between the Plaintiffs and the Defendantis
Florence kuiy (now deceased) ana in addition the
Coucst Lrders that the $20,000.0U0 deposit made by
the Plaintiffs together wiih all interest accrued
on that sum bo for the credit of the Plaintiifs
at the time of the tfinal accounting of Purchase
money between the parties,

Costs of the case (Lo be ag:e=d or taxea) to the
Plaintiffs.”

That decision i1s challenged by the under-mentioned five

Crounds of Appeal:
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“ (i} 'whe Learned TYrizl Judge erred in law in
granting the Defenadants/Appellants an Urder for
upecific Performance in that:-

(a) The Plaintiffs/Respondents
gave noe evidaence on the
bagis of which he Count
could have cxercised 1tcs
discretion te granit them
sucn aguitable relief.

{(b) He found thet the Plaintiffs/
Respondents had shown scant
regard in ccemplying with

the terms of Cpeclal Condi-
tion Wo. 2, of the Agree-
ment foxr Sale for the Pro-
vision of a written letter

of commitment for a loan

of $150¢,000.00 by the

<Uth January, 1Y%s4; and

(¢} He found that the Plaintiffs/
Respondents had besen ‘lax’
in providing i:he letter of
commitment and that as a
result of this ‘'laxity' the
befendants/Appellants had
‘every right' {o rescind
the Agreemeni for Cale by
their letter of the
Znd maxch, 1Lel4.

{2) That the Learned Tiial Judge in expressly
limiting his decisson of the case to the inter-
pretation of Lpecial Condiition hWo. Z, failed to
properly asscss the rest orf the evidence as it
affected the implementation cf the saild Special
Condition Wo., 4.

{3) That the decision of the Learned YWirial
Jucge that there was no evidence on which a
Court could propevly find that the date in the
Agreenent tor Special Condition No. ¢, haa been
extended is contrary to tine evidence and makes
dountful the Learned Trial Judge's assessment
in respect of the documentary evidence in the
case,

{4) ¥urther and in the alternative, that it
was not open to the Learned Wrial Judge to find
that the dace in the Agrcement for compliance
witih Special Condition lo. 2 had not been
extended in light of the fellowing:

(a) The Plaintifis/Xespondents
had recuested an extension
to the 29.2.64 by letter
dated 1.2.84;

(b) The Plaintiffs/Respondents
by tvheixr letter of the
20.2.04 acted on the faitd
of the grant of such an
axcension;



{(c) The Defendants,/Appellants
by their forbearance and/or
atquicscena in the Plain-~
itiffs/Respondents’ conduct
up to the 28.2.04 acted Lo
their detrimeni in not

having earlizr rescaind=ad
the said hAgrecment for bale;
and

(¢} Tne Plaintiffs/Responcéents
are accordingly estopped
from denying thne ¢grant of
such an extension.

(¢} The Learneda 7Trial Judge in ruling that
the Defendants/appellants should open the sub-
nissions and in ruling against alleowing them a
xight of reply fell into error in that:-

ii) 4“he Plaintiffs/Kespondenis
not having opened their
case or called any evidence
the Defendan.s/Appellants
ere not fully aware of the
case they had to meet;

(1) 7he Plaintiffs/Eespondents
presented a cas2 which dic
not arise on and/or was
inconsistent with their
pleadings; and

(1i1)} The Defendants/iappellants
had no opportunity to deal
with the case presented by
the Plaintiffs/Rezpondents.”

I do net find myself constrained to follow the order in which
counsel cealt with the grounds cof appeal., Accoidingly, I will consicer
first Ground 5, which Geals with the order of addresses. At the outset,
having called his witness, kir. Wright had sought a ruling on the order
of addresses contending thet the plaintiff should open and give his
interpretation of the documentary evidence., The trial judge ruled
that no case had been made out Lo depart from tha established procedure
andé accordingly ruled that the defendant should address first.

SBefore us pr. Wright contended thai such & ruling puit him at
a aisadvantage as he was uot fully aware cf the plaintiff's case.
it was his contention ihat the plainiiff ought by bhis presentation
to invoxe the Courti's discretion failing which there would be no case
for the defendant to answer. On the other hand, Mr, Geffe maintained

that the disadvanvede complained of has to be faced by any counsel
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addressing farst. Mr. Goffe pointed alsc to the fact that the -
matter had gone beyond the point of thers being no case to answer
because both parties, by presenting an agreed bundle of documents for
the Court's consiaeration, had thereby agreea on the evidence to be
considered. Finally, he submitted that the plaintiff had done nothing
to lose the lest word <o which the plaint:ff has the vight. Furthegr-
nore, he pointed out, mv. Wright had effectively found a way Lo over-
come thoe hurcle and (o deal with the main issue in the case, in any
event, we are not héere concerned with an izregularity which would
render the trial a nuilitv, n my judgmeni, kr. Goffe's submissions
arxe sound. This ground of appeal accordingly fails,

¢Ground ! complains that the trial judge was wrong in granting
specifrc Performance for ©wo reasons:

(a) ko basis had been laid for the
exercise of the judge's digcreition.

{b) The respondent had viclatec¢ the
stipulations as to time provided
in the Agreemen®t for Sale.

This ground invokes tlhie consideration cf #he principles of eguity but
ithe contention of whe appellant is that this recuirement was not
observed. Thers is in the oral judgment reference tc (p) (supra) but
as to (a) (supra) theve is complete silance. The reference to (b)
(supraj is as follows:

*rhere 1s no ceupbt that on the basis of
the documentary ev:ience in the case
tiv: Plazntiffs paic scant vegard to
the terms of the Purchase Agreament 1n
reelation to furnishing of a written
letter of commitment for a lcan of
$1¢0,000.00 by the 2Uth January, 19%4.
The defendants made iong anu detailea
submigsions in support of chat conten-
tion and emphasized that the vlaintiffs
were lax in proviaing the letter of
commitirent and the Defendants have
argued properly that as a result of
this laxity they had every right to
rescind the Purchase agrecment and
this they purported to do by letter
dated the znd harxch, 1884.°

In this recgard, however, it is portinent to note a change in
attitude towards the application of these principles of eguity. This
Guestion was dealt with recently by i#ir kobert llegarry, V.C. in Lazard

Brothers & Co. Litd. v. Fairfield Properties Co. (Mayfair) Ltd. (1977)
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Times 13.10.77 in which he said that if between the plaintiff and the
cdefendant it was just that the plaintiff should obtain a decree of
Specific Performance, the Court ought not to withnold it merely because
the plaintiffi haa been guilty of delay. ke said further:

“The classic phrase of sSir Richard iarden, Mastex
of the Rolls, in Milward v. Earl of Thanet (1¢01)
5 Ves 7zZUn) was that a plaintiff seeking specific
periormance must show himself 'ieady, desirous,
prompt. ond <ager', if specific performance was
to be regarded & prize to be awarded by equity
TO whe zZcalcous and denied to the indolent. then

plainly the plaintiff vendors in the present

case must fail., Whatever mig¢ht have keen the

position a century ang more ago, when there were
separate courts of cquity, taat seemed to be the

wreng approach today and in a court which admi-
nistered both law and equity.

There micht be & case of gross delay by a plain-
ti1ff which had done the defendant no narm at
all, cr wmight even have been to his advantage.
in such a case there was 1o rsason why the court
shoula 1in effect punish the plaintiff for his
delay oy refusing to decrse the specific perform-
ance that hc sought.,, and leaving him to his
renmedy in damages. On the othexr hand, a much
shoriter period of delay might bave resulted in
the position of thz defendant having changed to
his disadvantage in such a2 way as to make it
unjust specifically to enfcrce the contract, and
then specific performance should be refusea.

in the present case, counsel for the purchaser

defendants was unable to point to any evidence

of any detriment to the purchasers having

resulcec from the delay. The transaction seemed

o have been regarded by both siaes in a remark-

ably leisurely way, with no nore than inter-

mittent spurts of activity. “here was no ground

on which delay could properly be said to be a

bar o & decree of specific performance.®
It would seem to mae chat Lf the trial judge in this case agreed that
the submissior by Lhe deiendants was properly made then that should
have been followed by & conciusion in favour cof thbe defendanis. But
such was not the case. Consideration was diverted to the conditions
fox rescission in upecial Condition 2 of the Agreement ana the con-
clusion did not favour the submission which had been properly made.

as o (a) {supra), Mr. Wcight submitted that there was no

evidence at che time of trial of the purchaser's financial standing.
This must be considered against the background that it was the pur-

chaser's failure tc meet their financial responsibility in the time

specified which precipitated this action. Required to provide a
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written commitment in three days, viz., on January 20, 1984, the pui-
chasers by their attorneys-at-law on February 20, 15C4, i.e. ithixty-
nine days later, forwarded the following letter with enclosure to
the appellants' a‘toinecys-at-law:

“Mossrs. bilvera & Silvera

Attornays-—-at-Lawv

4244 East suree

Kingston. .

Dear 5Sirs:

Re: Sale of No. © springway, banor Park

rlorence Muir co Raymond lair et ux -
Your Ref: BAT/V.MCT.

Vie refer to previcus corirespondence herein ending
with ours of ist February., 1l9¢4, and now enclose
herewith photccopy of Letter of Commitment
receivea from cur clients. The kalance of pur-
chase price will be loaned to Mr, Mair by his
enployers american incernaticinal Underwriters
(Jamaica) Limited.

vie shall shortly be advising you as to the pre-
paration of the Transier.

ZYours fairthfully
HMYXRS , FLETCHER & GORDOK
MEHTCE & HAKY

Per:
Lynaa Mair (Miss)

wnc.”
It is patent that up to that date thexe was no written comnmitment for
any portion of the cutstanding balance. The photocopy Letter of Com-~
nitment was useless for that purpose and s¢ was the statement that
the difference would be wmet by another loan, ©{ut relevant tc prescnt
consideraticens is Londition & of 14 Conditions attached to the pheto-
copy commitviment for $153,0C4:

“This oifer will be deemed to @xpire if not

accepted by March 15, 19¢4 and 1f accepted

will lapse 1if documentation is nct ccmpleted

i and funds drawn by June 15, 1284, completion

expiry date.®
Cn March 20, 1984, a Letter of Commitment deted March 13, 1984, from
the purchaser’s employer was forwarded to the appellant's attorneys-

at-law, it reads:
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“lyers, Fletcher & Gocdon,
hanton & dart,
e

<L bast Street,
Ringston,

ATTENTICON: MiGS LYWDA MAIR

Dear sirss

Re: Purchase of ¢ Springway. Manor Park -
saymond Mair et ux from Florence Muir

Vie wish to confirm that we have granted a loan
of J527,000 to our employz2e, no. Kaymona Mair,
in connection with the above purchase. This
loan is tc be secured by means cf an cquitable
chaxge in favour of Awmericunr international
Underwriteres (Jamaica); Limilad,

We trust the above is satisiactory.

Yours faithfully,

GREGVILLE 5T. P. HARRYSON
DIKECTOR

/bww "
Clearly, thereforn, argued dMr. Wiright, thc commitment from the Bank,
having expired almost five years before the trial and with nothing
new from either the Eank or the purchasers’ employers, there was no
knowledge of the respeondents® ability te perform. And that is so
dGespite paragraph 9 of the Ltatement of Cleim dated l14th march, 1986,
almost three yeayrs prior to the trial date. The paragraph reads:

“in accordance with the teims of «ng

pursuant wo the saicd zgreement the

plaintifl{s have at all mairrial times

peen and are new ready willing and

able o perform all their cbligations

undexr che said agreement.”
Tnough to nmy wind this ground cof appeal addresses a matter of substance
when viewed in thoe light of the respondents' failure to meet thelx
financial obligations in the time specified, yet having perused the
recorded submissions made before the triel juuge, i can find no refex-
ence to this aspect of the case. it is apparant, therefore, Lhat the
trial judge was noc reguirea to make & finding thereon. 1In thosec
circumstances, 1 ¢o not think that that guestion can properly be
canvassed before us.,

The remaining three grounds - 2, 3 and 4 - call for a consider-

tion of the evidence. To¢ avoid rvepetition, 1 will first sel out such
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eviaencr as there is and then deal with the issues raised.

For reasons best kKnown to the parties who were both legally
represented, a nosc unrealistic time~{rame was adreed upon for the
performance of the agreement. Three days endinyg January 20, 1564,
were permitted in which to obtein a Letter of Commitment for $180,000
and it was agroced that even 1f there was failure in this regard both
parties would =2nd up with an absolutcly bhincing contractc unless eitherx
perty within fourteen adays from January 40 rescinded the contract.
But 1t scon became clear <hat there was ne banker standing by ready
Lo hand over such a Letiter of Comnitment and when one was founa who
would offer some accocmumodation ne requirved noct three days but four
weeks. Hence a plee on behalf of the respoadents for an extension
as is evigenced in lotter cated ist February, L5844 -

"Messrs. silvera & Silvera

Attorneys-—-at~Law

G244 Rast strect

Lingsten.

Dear Lixs:

Re: sale cf No. ¢ Springway, lianor Park -

Florence Mulr tc Raymond Fair el ux
Your Ref: BDBRT/V. HcT

We refer to previous correspondence herein ending
with ours of 19th Januaiy, 1944, and Lo the recent
telephone conversat:ion with your Mr. Silvera in
which he agreed that the time for obtaining the
letter of commitment would be extended; in view

of the fact that tie copy agreenent signed by the
Vendor was received by us only on the

loith January, 19ba,

Cur clients have now advised that they will be
getting a mortgace rrow the Bank of Commerce
Trust Company Limited. We have spoken to

Fr. Richard Campbell of Bank of Commarce Yrust
whc has promised to lel us have the letter of
commitient within che nexc four weeks. We
should spprzciate your advising wh2ther your
client is agreeable to extending the time set
in special conaition (2) of the Agreenent,; to
2%th Fehiuvary, 1584,

Plecase let us hear from you as soon as possible.
Yours faithfully

MYERD,;, FLETCHER & GORDON

MAWT'CH & HART

Per;
L.ynda kair (Misz)

C.C. Mr, Raymond Mair.”
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llo reply to this letter has been exhibited. Reference has alreacdy
been made to the follow-up letter of February 28 forwarding the photo-
copy Letter of Comnitment.

The first letiter on record from HMessrs. Silvera & Silvera,
ihe vendors' atteornecys-at-law, was 1in rzsponse to the letter of
February 8 and soughi te rescind the Agr=ement for Sale. Dated
March 2, 16t4, ic reads:

"riessrs. myers, Fletcher & Gexdon,
Llanten & Hart,

AvLOrAasys—-at-LAaWw,

21 Bastc streei,;

RINGETCH .

ATTERTICH:  MISS LYNDA MAIR

Deay Siis,

Rne: Sale of No. 6 Springway. Manor Paxk
florence Muir to Raymond kair el ux

We are in receipt of your letter dated

zEtn February, 15064. Our instructions are,
however; that as the Mcertgagz Commitment

is not in accordance with spocial Condition
2 of the kgreement for Sale the matter be
teliminatad,

lie; therefocre, enclose our chegue for
$2C,000.00; being a refunc of the deposit
paic herein,

You.s iaitnfully,

LILVERA & SILVERAA

PER:

Ene”
Objection wo this course was raised by letter dated Marcn 5, which reads:
“lesoirs. Silvera & Silvera
ALTorneys—at-Law
4zZ-4¢ pBast Street
Kingston.
Dear Ciiss
Re: Sale of No. v LGpringway, Manor Park -

Florence muir Lo Raymond Meir =t ux
Youx Ref: BAT/VMCT.

We acknowladge receipt of your letter dated
2nd March, 1984, We canno' agree with the
positicn taken in your said letier as the
Purchasers have clearly complied with the
Special Condition, having raised the neces-
sary financing, albeit from two financial
institutions.
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“The Purchasers, therefore,; reguire your
client to complete this transaction, and
we recurn herewiih your chegue numbered
G4CL713,

Yeouxrs faithfully
MYERS, FLEYCHER & GORDON
MANTON & HART

Par:
Lynda mMair (iliss)”
liessrs. Silvera & Silvera by letter dateas liarch 8, 1984, set out quite
clearly the reaczon for the step they had talkaon., Their letter reads:

"Messis. Myeis, i'letcher & Gordon,
Manton & Haxrt,

Attvorneys-ai—~-Law,

21 Basv Street,

KINCESTOW.

ATTENTION: _MLISE LYNDA MALR

Decar Hirss

Re: Sale of premises No. & Spring Way,
manoyr Park ~ Florencz Muir to
Kaymond mair et ux

we are in receipt of your lettery dated 5th March,
1884 and return our chegue lico, 401713 for the
deposit of $20,000.09 in the above transaction.

We disagree with the opinion expressed by you
that the bpecial Conditicr: has been complied with
as same reguired a written letter of commitment
fur a2 loan of $1606,0006.00, whereas we received
from you @ photccopy of such a2 letter of commit~
ment from the Bank of Commecvce Trust Limited in
respect of a2 loan of $i53,000.uC

whe statement contained in your letter dated

L8th Februavy, 1904, that ‘The balance of pur-
chase price will be loaned to kr. mair by his
employers .......' cannot e regarded as a
'writien commitment' in respeci. of the cifference
of $27,0600.00.

Yours faithfully,
SLLVERA & SILVERA

PER:
Enci,”
Such is the extent c¢f the relevant evidence on record. There are six
other letters but these are in nc way relevant to the i1ssues to be
resolved.
Ground 2 teok issue with the trial judge's approach to the
case in that he expressly limited his decision of the case to the

interpretation of tpecial Condition 2 and s so doing failed to
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properly assess the rest of the evidence

a
t

'.‘.
(as

affected the implementc-
ation of Special Condition 2.

it was, indeed, the case, as the trial judge stated at page 1
of his judgment, that it wasg conceded that the decision of the Court
would rest ultimately on its interpretation of the Special Condition 2

of the Purchase Agreement. But such concession certainly could not

o
HY

taken tohave ruled cut a consideration of the relevant evidence
<s the trial judge appears to have done. The interpretation of Special
Condition Z could not be done in vacuo but with reference to the rele-
vant evidence. Even 1f consideraition of the evidence would not have
led to a contrary conclusion it is necessary in ordasr that justice
may, indeed, appear Lo be done to demonstrate that the appellants’
centention could not be supported by the evidence. It woula be rele-
vant to consider whether there was any extension of the time specifiec
in Special Condition 2. At this point, Ground Z merges into Ground 3
which complains that the trial judge's decision “that there was no
evidence on which a Court could properly rfinda that the date in the
sreement for Special Conaition 2 had been sxtended 1s contrary to
the evidence and makes doubbful the learned trial judge's assassment
in respect of the documentary evidence in the case”,

rmow under the terms <L the Agreement the following important
dates are specified: Written Commitment by Jaenuary 20, 1934; Rescis-
sion within fourteen days of Januayxy 20, 2.¢. February 3; Completion
on ox before March 1%, 1284, There was in fact a purported rescissiolL
on March 2, 1%84. The guestion nust be asked, “"wWhat is the relevance
of this date. i.e. March 2z, 13534, to the dates for rescission provided
in the Agreement?”. Lf this date is to ke of any validzty it must
fit into an extension of the date for rescission specified in Special
Condition 2, the determination of which recuires a considcration of
the evidence.

The refercnce to an extension of Special Condition 2 arose
on the Pleadings in this way. Paragraph & of the Statement of Claim

states:
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“That due to the fact that the said
exccutea Agreement of Sale was only
received by the Plaintiffs on
16th Januery, 15¢3 (sic) the Plain-
tiffs througir their attorneys-at~law
Messrs. FMyers, Fletcher & Gorcon,
liancon & Hart reguested an extension
L Special Condition 2 afore-
mentioned to ¥Yebruary 29, 1584.°

“o this paragraph the Defence pleaded no admission and
joined issue with the defendants on their Defence save

the same contained admissions. The letter of February

the plaintiffs
in sc far as

i, 1944, asserts

that prior to the writing of the letter, Mr. Silvera of Silvera &

Silvera, who then represented the appellant, had acceaed to the reqguest

for an extensicn. ESut it is apparent that at that time the length

of the extension was not known. However, the respondents now knew

wiiere they stood and was supplying ¥February 29, 1984, as the date to

which the extension was reguired. Here is the letter:
"lst February, 15u4
Messis. Silvera & Silvera
httorneys--at~Law
42-44 Last bLtreet
KRingston.

bear Sirs:

Re: Gele of Wo. % Springway, wanor Park -

Florence Muir to Reymond lMair et ux
Your Ref: BAT/V. McT

We refer to previous correspondence herein enaing
with ours of LY%cth Januvary, 1906«, and tlU the

recent telephone conversation with your

Mr. Silvera in which he agreea that the time
for obtaining the levter of commitment would
be extended, in view of the fact that the copy
agreement signed by the Veador was roceived by

us cnly on the 18th January, 1%ta.

Cur c¢lients have now advised that they will be
getiing a mortgage firom the bank of Commerce

Trust Company Limited. We have spoken to

Mx. Richaxrd Campbell of bBank of Commerce Trust
who hues promisea to let us have the letter ol
commitment wichin the next four weeks. We
should appreciat? your advising whether your
client is agreeable to exbLending the time set
in Speciral condition (2) oi the Agreement to

25th February, 138a.

Please let us hear from you a@s soon as possible,

Yours faithfully
MYERL , FLETCHER & GORDOH
MANTON & HART

Per:
Lynda HMair (mMiss)

CoCo Hy. Raymonc Masyr.”
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There was 1n evidence no response to this lecter but Mr. VWright
submitted that there was a forbearance on the part of the
appellants which evidenced an acyuiescence Lo Lhe reguest and
amounted 1o a waiver of the date in Special Condition 2. Copious
submissions have been made and several authoriiies referred to
regarding extension; waiver and the need for writing to make a
waiver effective. Hr. Viright's strong poini was the guestion of
waiver evidenced by forbearance.
The position on this guestion 1is stated in Chitty On

Contracts 24th Edition paragraph 13C3 thus:-

“WWhere one party has induced the other

parcy to accede to his request the party

seeking the concession will nct be per-~

micted to repudiate the waiver and to set

up the original terms of the agirecment

Ogle v. Earl Vane {(1866) L.R. 2 Q.B 272:
Hickman v. Haynes (18675) L.R 1U C.P 598.

Thus in Levey and Co. v. Goldberg (1822)
1 K56 (8¢ the defendant agreed in writing
to buy from the plaintiffs certain pieces
of cloth over the value of E1T co be
delivered wi:hin a certain period. Al
che oral request of che defendant, the
plainciifs voluntarily wichheld delivery
during that period. The defendant sub-
seguently refused to accept delivery,
and, whsn sued, contended that the
plaintiffs themselves were in bieach,

as the cral agiesment was insufficienc
to vary the term of the contrac: which
was required by law to be evidenced

in writing. Lt was held that cthe for-
bearance by the plaintiffs at the
request of the defendant did not con-
stitute a variation but a wailvex and
that the plaintiffs were entitlea Lo
maintain theix action.”

it was Mr. Coffds submission that the oral agreement by
Mr. Silvera to extend the time as was contended in the letter
dated lst February, 1984 was ineffectual because this was a

variation and was reqguired to be evidenceda in writing. But
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Levey and Co. v. Goldberyg is authority against such contention.

What he was seeking to do is to obtain a benefit from that which
1s held to be impermissible. How could the réspondent who had
requested the extension of time after securing che concession
requested and supplying proof for the postponed:date of:the.
rescission be allowed to guestion the manner in which the con-
cession had been granted? UNo mystery therefore attaches to
March 2, the date on which Lhe vendor's attorney rescinded the
agreement. The fourteen days available to both parties under
Special Condition 2 by virtue of the extension was moved forward
and March 2 fell within that period. It was an effective datce
because even at that date the requirement for a letter of com-
mitment for $180,000 had not been met.

Accordingly, there is merit in the complaint chat the
learned trial judge erred in failing to find that there had been

#n extansion of the date in Upeciar Conuition Z.

Eur even if the leasuned trial judge had been correct
concerning the extensicn, since specific Pexformance Ln a dis-
cretionary cemedy Lhe gquesiion remains whether Lt ought to have
been Gecreec. Ln making nis decree, the wrial judge gave no
reasone sc that the resuln appears Lo be as of righu. The

Englisk Court cf appeal :n Bagil Yrust Co. Ltd, v. Pigoti-Brown

and another (19&8%) 3 ALL B.R. 119 poinvea to the need for judges,

as a general rule, to give ieasons Lor decisions invelving the
exercise of a judicial discreiion. 7The headnote reads:-

“in aecisions involiving the exercise
of juaicial discreition a judge should,
as a general rulz, give recasons for his
dgecision, the particularity of such
reasons being dependent on the circui-
stances of the case anc the nature of
the decision: ‘'thus, when dealing with
an application in chambers to surike
ocut an action oy wanv of prosacucion,
a judee should give his reascns in
sufficient. aetail *o show the Cour’ of
Appeal the basic principles on which



“he has acced and the reasons that
have led to his conclusion. L1in giving
reasons the judgye is not reguired to
deal wilh every argument prescncted by
Counsel in suppori cf his casa, and
where a parcicular argument has not
been cealt with bui it can be secn
that there avre girounds on whichh thn
judge would have been entitled Lo
reject it the Court of Appeal will
assum that he acted on those gyrounds
unless the appclliant can point to
convincing reasons leaainyg to a con-
trary conclusion., The reguirement
that reasons be given is subject to
certain well-establishea exceprions,
such as the award of ccsts (unless tho
award 1is unusual; and the refusal of
leave to appcal Lo ihe Court of Appeal
from an arbitrator‘s award.

Although the exercise of a judcu's dis-
cretion may 52 actacked if it is clearly
wholly wrongly exesrcisea, the Court of
appeal will not use this as a means of
substituting its own discretion for that
of the judge.”

However . inasmuch a: the case involves only the considera-
tion of documents, this Court is egually competent L0 ccnsider
whether the discretion ougit ro be exexciseu in favour of the
respondents. Relevant malit2rs for consideration incluce the
following:

"l It is evident that the Agrecument {oc
sala was iluntendsd o be compleced
within a sbhorl time and that such
date as were gpecified for compli-
ance werc macerial,

ne
.

There was non-compliance with Special
Condition 2 for the provision of a
Letter of Commitment from a reputable
lending anstivution for the amount
of $16U,00u.

3. fThere was only partial compliance with
Special Condition 2 on March 20 instead
of January =0, 154 and this was by
means of a Letter of Commitment dated
13th March, 1%¢4 -~ the ¢losing date
being mMarci 19, 13584,

4. The finding of laxiiy on the part oi
the responaenis by the trial judge is
clearly justified since it is evidenh
that from tie staxrt they showed 2
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"lack of respeci. for the spirit and
intendment of the Agreement for sale.”

Having accordaed these matters due consideration, it is ny
opinion that it would not ke just that the respondents should
have a decresof Specific Pericrmance.

in so far as the deposit of $20,000 is concarned the
responent suffers no less since it had been placed in an interest
praring account after it had been reiurned by the purchasers
by lettcx dated March 5, LSC.i.

-t the result L would zllow the appeal and set aside
the judgment of Lhe Court below. The appellancs are to have
their costs of appecal and i the Court below to be taxed if not
agreed, The deposit of $2U,;000 with accriueda interest must be

returncG to the respondenus.



MORGAN; J.A.

This 1s an appeal against the judgment of Theobalds, J.
wherein he ordered Specific Ferformance of a Contract of Sale
of land made beitwecn the plaintiffs/respondents(hereinafter
called "the purchasers”) and the defendants/appellanis (herein-
after called “the vendors®™) being the executors of the Lstate
Florence kMurr (deceased) whoe diga subseguent Lo the filing of
this suit.

The contract made on the 17th January, 1564 is in
respect of property situated at 6 Spring way, Hanor Park,
5S¢ Andrew which ¥lorence mMmuixr as owner agreed to sell and
Raymond and Herman Mair tco purchase for the sum of Two hundred
thousand dellars (5z200,000.0C). & deposit of $20G,000.00 was
payabla on the signing orf the agreewent with the balance due and
payaple on the completion d=ate which was on ox pefore the
19th Mazch, 1984. s5ix Special Concditions are inserted bui the
condition relevant co this mattexr is Special Condition 2 which
reads thus:

"it is understood and agreed that the
Purcnaser snall apply to a reputable
lending institution for a loan cf not
less than $.00,0C0.0V0 on thie sacurity
of the said prerises, 10 Lhe event of
the Purcnasers uo! obiaining ana
delivering to the Venaor's Attorneys-
at-Law a wrilten comnmrtment for such
lcans by the 20th day of January,
1564 either pariy shall pe entitled
to rescind this Agreenent within
fecurteen (i4; days thereof failing
which tiis Agreement shall remain
absolute and binding on the parties
thereto. in the cvent of this
Agreement bering rescinded all moneys
paid hereundei by the Purchasers
shall be reiunded without interest
and tree from deductions LAVE ALD
EXCEPT that the Purchasers HERLEY
agree to pey vo the vendor's attorneys-
at-Law the sum ol §500.00 for pro-
fessional services rendered in
respect of werk incidontal hesoito and
the Purchasers HEREBY irvrevocably
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avthoiise the Vendor to deuuct

the amount oif such fee from

depcsits paid to the Vendor and

pay the same to the Venuor's

ttorneys—ac-Law on termination of

this Agreement,”
The depositl was paid but the contract left only two days
(20vh January, 13&4) for the purchasers tou apply and obtain a
written commitment from a reopuiable institutiorn for the loan of
$1E60,000.u0. 1t genuinoly roguized mora time and consequently
the purchasers' lawycrs spelic with and then wrote to the vendors'
lawyers by letter dated lst Jebruary, 15%u«, the rollowing:-

"®ey bale of Wo. § Epringway, ancy Parl -

Florence Muiz to Raymomd Mair =t ux
Your Refs: BAT/V. Mc?

-

We refer to previous correspeondence herein ending
with ours cf 1Sth January, 1984, ana to the recent
teluphone convecsation with your My, Silvera in
which he agreed that the time for obtarsning the
letter of commitmeni weuld be extended, in view
of the fact that the ccpy agreement signed by the
Vendor was receivoed by us only on the ludtvh Junuary,
1964.

Cur clients have now advised thac they will be

getecing a mortcage fiom the gank of Conmercs Trust

Conpany Limited. We have spoken to hr. Richard

Campbell of bank cf Commerce Trust who has promised

to let us have the lecter of commibmont within the

next four weeks, UWe should appreciate your advising

whether your cliznt is agreeanle to extending the

time sev in special condition (Z) of the Agresment,

toc 4%th rFebruary, LY64é.

?lease let us hear fiom you as soon as possible.”
On ths 24th February, 1%d< .he vendor obtained frxom the Bank of
Commerce ‘irust Lamited = letier of commitment which covered a
loan of $153,000.0C to the purchasers. “This was short by
$27,000.00 for the required cowmitment of $1¢U,6006.00. By letter
dated 28th February, 1964 a photocopy of the lectcr of commitment
was sent to the vendors" lawyers by the purchasers® lawyers

the contents of which read:-
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"We refer to previous correspondence
herein ending with ours cof lst February,
1964, an¢ ncw enclose herewith photo-
copy of Letter cf Commitment received
from our clients. ‘ihe balance of pur-
chase price will be loaned to My, lair
by his employers aAmerican international
Underwraiters (Jawmaica) Limited.

we shall shoritly be advising you as to
the preparation of the Transfer.”

The voadors' lowycrs by Loediesr aatod 2nd hiarxch,

1584 refunued the deposit of $20,0uU.U0 paid stating:-
# We are in receipt ot your lettsr

aated 20th February, 1Y¢4, Our instiuc-
tions are, however, that as the tiortgage
Commitment is not in accordancs with
Special Cond:iticen 2 of the Agreemont
for cale thoe metter be tecrmainated.”

The purchasers replied reuvurning che cheque with a protest.

in response the vendors by Lletier of the btuh karch wrote:-
# we are in receipt of your letter
dated 5Sth March, 1%84 and return our
cheque hHo. 34061713 for the ceposit of
$20,000.060 in the above transactiom.

We disagree with the opinion
expressed by you that the upecial Con-
dition has been complied with as same
required a wricten letter of commit-
ment for a loan of $16¢,000.00, whereas
we received from you a photocopy ot
such 2 letter of commitment from the
Bank c¢f Commerce Trust Limited in
respect of a loan of $153,000.00.

The steiement contained in your
letter dated ZZih February, 1564,
that "The balance of purchase price
will be loaned ©o lr. Mair by his
employers ......." cannot be regarded
as a “writtern commilment" in cespect
of the diffevence of $27,0006.900.%
e ter t
On the 20th March the purchascrs faunrded a letter of commitment
from American international Underwriter (Jamaica) Limited with
respa2ct to the short~fall of $Z7,000.00.
At the trial, eviacnce to the extent ¢f tendz2ring a
document., a grant of Probate, was cffered by the defendant and

thereafter the case proceeded on subuissions made on the plead-
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ings, fixstly by the defendanits, the learned trial judge having
rulaed that they should begin,

The judgment of the learned trial judge stated that
on the basis of the documentary evidence in the casa the
plaintiffs paid scant regard to the terms of the puichase agree-
ment in relation Lo the furnishing of a written letter of com-
mitment for a loan of $100,U00.U0 by 2zUth January, 1964 "that
Lhe defendants have argued quitce properly that as a result of
this laxity they had every right to rescinc tihe purchase agree-
ment and this they purportad to do by letter dated March 2, 1984.
He considered that the real issue was the legal incerpretation
of Special Condition 2 (supra) and on this issue he sard "there
is no evidence on which a Couri could properly find that the
date in “he agreement for pecial Condition has been =xtended
or that (sic) aate for the extension to expire.” Accordingly,
he found vhat "rescission of the agreement coulcd oniy be properly
achieved by strict complience with the raquirement of Lpecial
Condition 2, the requirement that either pariy may rescind within
fourteaon days of the «Uth January, 19¢4 otherwise ihe agreement
Lo remain absolute and binding,”

The lcarned trial judge found there was an absolute
binding contract, made an ovdayr for Specific Perfornance of the
contract ana thac the aeposit of $20,000.00 with interest
accrucd be for the credit of the plaintiff.

it 1s from this Order that the defendants have appealed
and the grounds of appecal very briefly put are as follcows:-

Ground l. bSpecific Performance oughi not
to have been granted on the basis of

(a} absence cf evidence to exercise
the eguitable relief and

(b) his finding cf scant regard and
laxity on the part of the pur-
chasers in complying with the
terms of Special Condition 2.
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Grounus <, 3 ~nQ 4. ...

That the learned trial judge erred in
resting his decision on special Con-
aition 2 of the agrcemznt only and

in finding that there was no sxtension
of timc. -

Lastly, there was & complaint that
ne fell in erroxr in ruling

(1) that the defendant should
open the submission and

(2) the defendant had no right of
reply.

The appellants’ (vendors) submissions neatly put were that the
purchasers palid little recard to the terms of Special Condition 2.
that in light of the conduct of the parties, circumstances of
transactions and dates; time frames chosen by the parties, time
was cf the essence at all meterial times and becausge of their
Jaxity in complying the vendcrs had a right to rescind. That
there was an extension cf ULime and the right té rescind became
operative within fourteen davs atver that new cate had passed,
and that period had not expired prior Lo rescinding.

The respondent, howaver, argued that there was no
extension of time granted. & request was made but no reply
was ever receivad so the right (o rescind ceased to exist at the
date set oul in Special Ceoadition 2, that is, fourtsen days
from January 20, 19¢4 to February 9, 1Sd&4. Any notice given
after that date was ineffoctive so when the purpcorled rescission
effected exclusively under Condition 2 the right had already
self-destructed. He submiti:2d that the completion dale was
March 1S, 1964, so when the letter of commitment in respect
of the balance of $27,000.00 was tendered on March <0, the
contract was still subsisiing.

Was there an extension of timev

Although the vendors appeared eguivocal in the Court

below as to whether or not there was a grant of extension of
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iime, Counsel eventually contended before us that there was
extensicn of Special Condition 2 granted to February 25 as
rzguaested. dMr. Goffe objected to this line of argument as,
he urged; i1t was neither argued in Court nor admitvied in the
pleadings. There was no change of date he submrtteda only an
attempt. Indeed there was no assertion in tne pl@adings that
thiere was a grant of extension cof time and when Counsel was
asked by the learned trial judge if there was a grant,; the
response was "It was not pleaded”. whether Counsel thought that
he was not entitled to answer what was not pleaded or he was
being evasive is difficult tc say but he totally ignored its
importance.

Before us both parties disagreeada as to the grant of an
extension of time. It was an issue in the Court below and the
learned trial judge made 2 iinding on it - one which influenced
his judgment. it forms part of a ground of appeail. It is an
aspect in the case and contra x., Goffe’s submission it must
be considered., Wwhether or not there was an extensior is a
question of mixed fact and law and though an appollans Court
would nct normally question a finding of fact by the learned
trial judge, it i¢ the duty of this Court to look a2t the history
of the case and conclude whether the existaing facus amcunt in
law to an extension of time, whother oral, written o:r by conduct.
What happened appeared to be partly oral, partly wiitten and
partly by conduct. 1 start waih the letter dated February 1,
1984 (supra) from the purchasers’ lawyers. In my view che
contents clearly indicate Lkiat the lawyers for the parties had
a telephone conversation in which it was stated that the copy
agreement for sale was recezived on tne 18th January and that the
period was toc short to obtain a letter of comamiiment, The
lawyers for the vendor weie satisfied and for that reason agreed

that the purchasers have more time tc obtain it. 7There is no



..31..
challenge to this oral agreement by either party. At the time
of this oral agreement, however, no daate was specified, in which
case cne would expect a recasonable time.

The letter, however, not conly confirmed the cral
agreement but specified a fixea date - the 29th February, 19384.
The absence of a reply by the vendors in my view in these cir-
cumstances was unimportant ¢s silence indicated acguiescence
of the date specified as the new posiponed date for compliance
with vpecial Condition 2. 4“he tiwme set for compliance having
passed, and the failure cf vhe vendors to acht, is clear conduct
on the vendors' part that having orally agreed toc the forbearance
they now accept the specifiec date as the postponecd date of
compliance in place of the original date. In clear terms the
date previously set for ccmpliance in the contract - the
20th January, 1884 - is now the 29th February, 19%84. There
can be no mistake that both veondeors and purchasers wezie ad idem
anc that they acted as they understood each other to mean, that
is, both acting in reliance on the letter of isi mMarch. This
view is further supportea by evidence of their conduaci,

The purchasers: bBy forwarding the phnotocopy of the
purported letter of comeicment on the 2Uth February. 1984, a
day before the final compliance day.

1he vendors: DLy rescinding the contract on 2nd March,
1564 @ Gate subsequent vo Lhe final compliance cay, the
2Sth February, 15¢4.

The enly inference that can be drawn from all these
circunistances is that the vendors and purchasers had agieed
to an extension of time, a postpcnement of the compliance day
tec the 29th February, 1964,

The vendors could have rescinded on any day between
Januarxy 206, 1984 anda rebruvary 9. 1584 but for the agrecment on

request of the purchasers Lo oxtenc time. WMr. Coffe’s argument
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is that once that fourteen day period had passed they forfeited
their right. 1t 1s a setiled principle of law of great antiquity
and authority that in these matters no one can take advantage
of the existence of a state of things which ae¢ himzelf has

producad. Wew Zealand Shipping Co. v. Societe des steliers et

Chambers de France (1918-19) (H.L.) ALL E.R 552

Surely the purchasers cannot be allowed to approbate
and then reprobate.

Mr. Goffe argued that any extensicn of time would be
a variation of the contracit and musi be evidenced in writing.
Mr. Viright contends thac it Jg a waiver or forbearanca. The
distinction betiween variaticn and waiver is said to be a diffi-
cult one tc apply in practice. The Statute of Frauds reQuires
contracts for the salec of land to be evidenced by writing. &0
any variation must be in writing and has no effect if oral.

To effect a variation the cortract may be modified oxr altered

by mutual agreement Chitty on Contract 23rxd Edition paragrapn

1496,

A waver or forbzarance in one of its terms occurs
where one party voluniaiily accedes to a request by the other
that he should forbear to insist on the mods of pexformance
fixed by the contract. i may be oral or writien or interred
from conduct even though The provision waived is found in a
centraclt required to be ev.odencad in wrivings: Chitty on
@tract 25ib EGition 1495, l&Se.

Whatever may be Lhe aifficulty in other cases Lhere
is no difficulty in applying the above principles to this case
to conclude that what was sought and what had occurred was not
a variation. This was a waiver cr forbearanc:z -~ a request from
the purchasers to the venders ©o be patieni and allow some
ext.ra time to acquire the leiter of commitment. It fceilows then

that ithe posipcned date need not be evidenced in writing.
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how what then, is the effect of the sxtension of time

and this waiver? The effect is well expressed in Barclay v.

lessenger L.T. Vol xxx section 5 page 35:

“Where time is of the essence of the
contract the mere extansion of time
is only a waiver to ihe extent of
substituting the extended time for
the original time and not an utter
destruction of the ossential
character of the tiNe ...cevcecocs
and
The mere giving of time where time
wae of the essence would have no
ceffect except by extending the
tine,"
Time was of the essence as evidenced by the agreemant to
deliver a letter of commitment on a given date and if not
2ither party might rescind within a given time. Time was
therefore extended leaving the obligations of the special
Condition intact.
Was there compliance with ithe Special Condition?
in the vendors' letter of karch z they stated that
“the Mortgage Commitmenc i€ not in accordance with Special
Condition 2 of the Agreement for Sale” and on March 8 the
vendors elaborate thet the Special Condiiion required a letter
of commitment for $180,000.00 and what was received was a photo-
copy of such a laetter of commitment from the Bank of Commerce
Trust Limited in respect of a loan of $153,000.00, also there
was no letter ¢f commitment in respect <of the difference of
$27,000.00,
1ssue is taken by the venaors of receipt of a “photo-
copy" cf the letter of commitment. VYhotocopy is regarded
generally in law as secondary evidence of the original. it is
expected that in these transactions the original with a copy
would be sent by the purchasers with a reguest to return the
original, if 1t is imperative that the cocument should remain
with the purchasers. PFailing that, a certified or examined

copy would suffice. Technology has indexd moved apace but it is
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gencerally known that photocopies can be subject to tampering.
Much depends on the custom in the profession. However, the
issue amounts to nothing as the contents of th2 phoiccopy were
in any case 1nadeqguate., It is observed that the belated letter
of commitment for the balance ¢f $27,000.00 was sent on
March 20, in a letter which did not state cthat it was a "photo-
copy”. Notwithstanding, the real cause for cowmplaint was the
failure to provide a letter of commitment for $180,C00.060 as
stated in Special Condition 2 by the 29th, th:s postpecned day
of compliance. 1Indeed there was non-compliance with the
Special Condition 2 by the purchasers up to midnight of the 29th.

Did the vendors have & right to rescind?

in Aberfoyle Plantations Limited v. Cheng (1960) A.C.

pages 115, 124, 125 <he Boarxd of the Privy Council sot out the
general principles governing the operations of conditions pre-
cedent. in conditional contracis for sale ana purchase of

land thus:

"... their Lordships would adopt,

as warrxanted by authority and
manifestly reascnable in themselves,
the following general principles:
(i) Wnere a conditional contract of
sale fixes & dale for the comple-
tion of the salc, then the condition
must be fulflllied by that dace; (ii)
where a conditicnal contract cf sale
fixes no aate for completion of the
sale, then the condition must be
fulfilled within a reasonable time;
(iii) where a conditional contract
of sale fixes (whether speciiically
or by reference to the date fixed
for completion) the date by which
the condition is tc be fulfilled,
then the date so fixed nust be
strictly adhered to, and the time
allowed is nolt to be extended by
reference Lo equitable principles.“

The equitable principles to which their Lordship refer

are at page 120 and read:
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"Courts of equity in dealing with
actions for specific performance
relating to land have been accus-
tomeu to give effect to the real
intention rathey than to the
precise words fixing the dave for
couwpletion. The effect is that

a clause fixing the date for com-~
pletion is equivalent to a clauce
stating that completion shall be
on that or wiithin a reasconable
time thereafter ...ccovee

Equiily has, I think never applied

its liberal views as to time to

such a condition. 1f a dats is

mentioned the ceondition must be

exactly complied withe eocncocea"

in this case being considered there was a Special

Condition agreed to by both parties and accoraingly no equitable
principles can apply. The principle which is applicable is as at
(iii) in the guotation above. Strict compliance with & condition
is reguired and Special Condition 2 is a condition precedent.
The following is instructive: "When the liability conly arises
on the happening of the conlingency or performance of the con-

dition, the conditon is called a condition precedent and when

the liability ceases ther<on it is celled a cowndition subseguent.”

Halsbury's Laws of Englana 3rd Edilion page 19¢ paragraph 329. ;

The contract was signed on January 16. A Special .
Condition was that a letter of commitmeni: was to be delivered on
January 20. In the case of non-compliance with the condition
either party had the right to rescind within i4 days of
January ZU - extended to February 29. At midnight on ithe night
of February 29 the approp:iate letter of commitment was not in
place and the 14 days in wihich either party could @lect to
rescind had commenced to run., it was a condition precedentc for
the sale, fixed by the partics, with th& intenticn that the
condition had to be satisfied before the contract would be

binding as a contract of sale. Time was alreacy of the essence.



-36-
As the obligation was on the purchasers the conclusion is that
both parties intended that the fixing of the date of delivery
of the letter of comuaitment, was to make time the essence of
the contract. There was no obligation on the vendors’ part to
serve any Notice of time being of the essence.

The vendors acted promptly by making their election to
rescind and so expressed on March 2, in an uneguivocal manner
that by reascn of the non-compliance the vendors had resolved
to rescind the contract and refused to be bound by it.

Having done so it is my view that the contract ceased
to be binding from the date of rescission - as xf it never
existed,

For the reasons 1 have stated above, I would allow
the appeal and order that judgment be entered for the appcllants
with costs here and below and that the deposit of $20,000.00
be returned to the plaintiffs/respondinls in tuims as agred by

the parties in Special Condition 2,
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BlNGW' Jo:‘o (AG- ) -

By a written agreement for sale dated the 17th day of January,
1904 and entered into between the vendor Florence Mulr, now deceased
anG the respondencs Raymonda and Herma Mair as purchasexrs, the
vendor agreed to sell and the responagents Lo purchase a dwelling
house situate at v Spring Vay, Hanor Parck in the parish of Saint
andrew.

The consideration price was 5200,000 of which the sum cf
$20,0C00 being the aeposii was payable upon the execution of the
agreement.

The agreemenc contained the usual terms and called for
completion on or before iSth March, 1964. 1n addition there vere
the following special conditions:-

COPECIAL 1. it i1s understcood ana agreed

COWDLTLOHS: that the Vendor's attorneys-
at—-Law shall be entitled to
stamp this iigreement for Sale
with stamp duty and transfec
cax from the deposict and that if
for any reason whatsoever the
deposit has to be returned tc
the Purchasers the Purchasers
shall not demand the same until
a refund of the said stamp duty
and transfer tax have been
received fiowm the Stamp
Commissioncr AlkD the attorneys'
fee for obtaining the said
refund shall be borne by the
Purchasers.

Z. it 1s understocd and agreed that
che Purchaser shall apply to a
reputable lending institution
for a loan of not less than
$1oU,000.U0 on the security of
the saia premises. .n the zvent
cf the Purchasers not obtaining
anda delivering to the Vendor's
attorneys—-at-Law a written
commitment tor such loans by
the ZUth day of January, 19t
eicher parcy shall be entitled to
rescind this agreement within
foucrceen {l4) days thereof
failinc which this isgreement shall
remain absolute and binding on
the parties thereto. In the event
of chis /greement being rescinded
all moneys paid hereunder by the




Purchasers shall be refunded without
incerest ana free from deductions
S5aVE sl EXCEPY that the Purchasers
HEREBY agcee to pay to the Vendor's
attorneys-~at-Law the sum of 35UU0.00U
for professional services rendered
in respect of work incidental hexretco
and the Purchasers HERELY
irvevocably authoiise the Vendor to
deductc che amount of such fee from
deposits paid to the Vendor and pay
the same to the Vendoi'‘s hitorneys-
act—-Law on termination of this
agreemnent.

3. &Subject to the kestriction
Covenants (1f any) endorsed on Llie
Certificate of Title registered at
Volume 16G0u Folio 191 of the Register
vooxr of Titles.
4. The attorneys-al-Law cost for the
preparation of this igreemenc fox
sale is fixed at the sum of $3¢0.0U
and shall be borne by the Vendor
and ithe Purchasers equally and each pa
party shall pay their share on the
signing of this igreemcnt.
5. This Uale also includes 4 mirrors -
< Upstairs and Z Downstairs, 1 bar
and sink and 2 4ir Conditioning Units.
V. L% commission to ke paid by the Vendor
to Messis. btiebel & Company Limited
cn completion.”

Consistent with theixr stance in the Court bLelow counsel
raintained before us that the determination of this appeal turned on
the interpretation of special condition 2 when examined against the
background of the documentary evidence contained i1in the correspondence
included in the agreed bundle of documents below in the record of
this appeal. 1t may be convenient at thilis stage to summarise the
facts leading up to this matter.

Upon the execution cf the agreement for sale, the
purchasexs undertook (special condiiion 2) to furnish a written
commitment for $1560,000 being the balance of the purchase price by
the 2¢0th January, 190<4. This would, from the outset, unless they
had access to large capital reserves s<t aside for such a purpose,

seern to be not an easy task. 7S events showed so 1t proved. The

purchasers had aifficulty meeting this deadline.
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Following oral discussions vetween the attorneys-at-law
acting for the parties, on lst February, 1554 the attorneys-at-law
for the purchasers wrote Lo the vendors attorneys-—-at-law a letter
couched in the following terms:-

“lsi February, i5C4

Messis. osilvera & cilvera
atitorneys-at-law

42-44 Bast Utreetl

Kingswion.

Dear Sirs:

Re: Sale of wo. ¢ Springway, Manor Park

Florence Fuiir to Raymond Mair et ux
Your Ref: LBaT/V. MHMCT

We reter to previous correspondence herein
ending with ours oif 13th January, 15&4,
and to the recent telephone conversation
with your Mr. Silvera in which he agreed
that the time for obLtaining the lettex of
commitment would be extended, in view of
the fact that the copy agreement signed

by the vendor was received by us only on
the loth January, i304.

Our clients have now advisead that they
will be getting a morigage from the Bank
cf Commerce Trusi Company Limited. Ve
nave spoken to kr. Richard Campbell of
Banik of Commerce 7rust who has promised
to let us have the lettver of comaitment
within the next four weeks. Wec should
appreciate ycur advizsing whetiwer your
client is agreeable Lo extending the
time set in special condicion (2) of the
hgreement, to Z9%th February, 1Sc4.

Please let us hear rfrom you as soon as
possible.

Yours faichfully

MYERS, FLETCHER & GORDON
ManiOls & HaRT

Per
Lynda Mair (Miss)

c.c. Mr. Raymond Mair"
There is no evidence that there was any verbal acceptance
of the request made in the letter of ist February, 15864 to extend
the date for providing the commitment letter. What is clear,; however,

from the contents of the letter is that there was an agreement to
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exﬁend the date beyond zUth Januacy 19%b4, but no specific date was
given as to the new deadline. The 2Z%th February, 1%d84 wos the date
of the extension requested by the purchaser's attorneys. Therxe is
no evidence that the vendors attorneys raised any cbjection to this
reqguest.,

The purchasers were anticipating obtaining che zotal
balance of the purchase price from one solrce. This can be gathered
from the conitents of the lettexr of lst Februacy, 1Y%ua.

When the 20th February, 1504 came however, they had not
yet managed to obtain all the necessarv financing. The purchasecs'
attorneys in one moie attempt to stave-off che inevitable, again
wrote to ithe venacrs' attorneys in the following terms:-

“20th February, 1534

lMessrs. Gllvera & Cilvera
aTiorneys—at-Law

42-44 East Street

Kingston

Dear Sirs:

Re: Sale of ho. © Upringway, Manor Park

Florence lMuir to Raymond Mair et ux
Your Ref: LAT/V. McT

We rofer to previcus correspondence herein
ending with ours of ist February, L98«, and
now cnvlose herewith photocopy of Lecter of
Commitmint received from our clients. The
balance <f purchase price will be loaned

to Mr. Ma.t by his employers american
Internatio.al Underwriters {(Jamaica) Limitced.
We shall shcrrly be advising you as to tha
preparation «f the iransfer.

Yours faithful'y

MYERS, FLETCHER * GURDOW
MaliTol & HLRT

rai: '
Lynda Mair (kis )¢

The response to the vendors ittorneys was brief and dircect.
Their letter dated 2nd March, 1954 and addiessed to the purchasers

attorneys read:-
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Messrs. Myers; Fletcher & Gordon
Manton & Hart

Attorneys—at~Law

<1l East Otreel

Kingston

attention. Miss Lynda Maiy

Dear Cirs:

Re: Salc¢ of Wo. v Springway,
lanor Park -- Florence Mulii
to Raymond Maic et ux

we are in recelpt of your letcer dated
ZUth February, 1%C«. Our instiuctions
are, however, that as the Mortgage
Commitmenc is noc in accordance witi
opecral Conditicn & of the Agreemont
for Sale the matter ve Lerminatcea.
we therefore, enclose our cheque for
220,000 .0U, being a retund oi the
deposit paida herein.
Yours faithfully,
SILVERA & DILVERA"

A8 a commitment letter for a parsu of the balance outstanding
on the consideracion price could hardly be regarded as compliance
witiiin the terms as set out in special condition I, the stance of
the puxrchasers® attorneys in answer Lo this leiter scemed somewhat
surpiising. wot to be cutdone they now wrote to the vendors' attorneys
the following letter:-

"5¢h mazch, 1904

Messrs. silvera & uilvera

Attorncys~at-Law

4444 Bast sirect

Kingston.

Dear Sirs:

Re: Sale of No. 6 Springway, Manox Park -

Florence Mulir Lo Raywend Mair et ux
Your Ref. LAT/VMcT.

We ackneowledge receipt of your letter dated
2nd March, 1%04. We cannct agree with tne
position taken in your said letter as the
Purchasers have clearly complied with the
special Condition, having ralsed the
necessary financing, albeit from two
financial institutions.
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The Purchasers, thezefore, require your

client to complete this transaction, and

we recurn herewith your cheqgue numpered

caUi713.

Yours faithfully

MYERS, FLETCHER & GURDUN

ANTON & HART"

hlthough the complction date was fixed for 1%th March, 1964

it is common grcund thav there was a failure by the purchasers to
complete the transaction by that date. They were eventually in a
position to complete on a date sometime subseqguent tce Z0th March, 1964.
This can be gathered from a letcer dated 24th Maich, 1904 from the
purchasers' attorneys addiessed wo the vendors' attorneys which reads:

o 20th Maxrch, 1904

Messrs Silvera & Silvera

altorneys-atc-Law

42-44 East Cireet

Kingstion

Deaxr Sirs:

.

Re: ULale of premises Wo. ¢ Spring Vay,
Mancr Parh - florence Muir Lo
Raymond Mair et ux

We refer to your letter of ouh March,; 19
and now enclose:

i. Loetter of Commitment from Arerican
international Underwriters {(Jamaica)
Ltd.

4. Zour chegue in the amount of 520,000.00

Cur clients have, tharefore, satisfied all

your reguiremenis and we expect that the

vVendor will complete this transaction.
Youcrs faithfully
MYERSL, FLETCHER & CGCORDUN
MalNTOWN & HAKY

Pec:
Lynda Mair (Miss)

it has been contended before us by Mr. Wright for the
appellants that the date when c(his letter and its contentis reached
the hancs of the vendors' attorneys 1s unceriain, in any event,
whenever that was by that date the vendor thnrough her attorneys had

by letter dated znd March 15464 treated the contract for sale as rescinde
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A letter dated 5th March, 19¢4 from the purchasers'
attorneys then followed returning the deposit and requesting

completion of the contract.
The vendors' attorneys by lelter wated oth March, 1964 wrote

to the pucrchasers' attorneys in the following terms:-

0th March, 19%c4

Messrs. Myers, ¥letcher & Goxrdon,
Manion & Hart,

nttorneys-ac-Law,

21 Bast bLireet,

KINGSTOW

ATTENTION: MICO LYWDA MAIR

Dear Lirs:

Re: Sale of premises No. ¢

Spring VWay, Manor Park -
Florence luir to Raymond Maix
et ux

Vie are in rececipt of your letter dated
5th March, 1964 and return our cheque
No. 64Ul713 for the deposit of $20,000.u0
in che above transaction,

Vie disagree wich the opinicn expressed
by you that the Lpecial Condition has been
complied with as same i1equired a wricten
letter of commitment for a loan of $16U,utU.U0;
whereas we received from you a photocopy of
such a letter of commitcment from the Bank of
Commerce Trust Limited in respect of a laon of
$i53,000.00.

The statement contained in your letter
dated Zuith February, 1964, that "The balance
of purchase price will be loaned to lir. Mair
by his emnployers ......' cannot be rcgarded
as a ‘written coamitment® in respect of the
difference of $27,UL0.00.

Yours faithiully,
SLLVEKSL & S1LVERAL

It was 1n those circumstances that proceecdings were commenced by the
purchasexrs’ attorneys in the Court Lelow on léth March, 19¢4 seeking
specific performance, among other reliefs, of the agreement for sale.

in the interim, in fact very shortly after the completion
cate set out in the agreement for sale, the vendor died. Probate
was eventually granted to the executors, the present appellants,

limited to representation in respect of this suit.
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The hearing below consisted in the main of legal arguments
from counsel‘for both parties before Theobalds, J. who following
lengthy subnissions from counsel made an ordex for specific performance

in favour of the purchasers,
The learned judge in coming to this conclusion in so far as
is relevant found inter alia chat:-

" There is no aoubt that on the basis
of the documentary evidence in the case
the Plaintiffs paid scant regard to the
terms of the Purchase Agreement in
relaction to che furnishing of a written
letter of commitment for « loan of

N

$1C0U,000.0v by the Zuth January, 19384.

“he Defendants mace long ana
detalled subunlssions in suppert of that
ceniention anda ewmphasised that the
Plaintiffs were lax in providing the
letter of comnmiument and the Defendants
have argued guite properly that as a
result of this laxity they had cvery
right to rescind the Purchase hgreement
and this they purporteud to do by letter
dated the Znd March, 1964.

it cannot be said otherwise than
that cpecial Condition ho. 2 did provide
for the delivery of the lettexr of
commuitment by the 20th January 1SG4, but
that the same Special Condiition provided
for either pariy Lo rescind the Purchase
Agreenent and the Specification setz out
"within 14 days of che 20Uth January 1i9¢4."
it went on to say that failing this
rescission the puichase agreecument “remained
absolute and binding on the parties.”
The Ggreenent inclusive of Upecial Concition
do. 7 15 set our at lengih in the Stacement
of Claim.

it is the Court's duiy in my view Lo
see that the terms of the aygreement are
carried out. ‘“Where 1s no evidence on which
a Court could properly find that the date
in the Agreem=znt for Ypecial Condition has
been extended or that date for the extension
Lo expire.

{ accept the Plaintiffs submission that
the parties are beund by the terme of the
Agreement and i am of the view that rescission
of the Agreement could only be properly
achieved by strict compliance with the
reguiremcnt with Special Condition wo. Z i:e.
che requirement that either parly may rescind
within 14 cays of the 20th January 19%t4 other-
wise the Agreement to remain absolute and
binding."
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1 do not intenu to ceal with the
authorities cited as the issue is the
legal interpretation of the Special
Condition and I have interpreted it in
the way the Plaintiffs have. I can
find no reason for departing from strict
compliance in the case and in any event
it is my view that t{he interprecvation
of the Special Ccondition is the key issue.

accerdingly, & give Judgment for the
Plaintiffs and an Ouder for Upecific
Performance of the Contract dated the
17th Gay of January 1504 belween the
Plaintiffs and the Defendants Florence Muir
{now deceased) anu in addition the Court
Orders ‘that the $2¢,000.00 deposit made
by the Plaintiffs together with all
interest accrued on that sum be for the
credit of the Plaintiffs at the time of
the final accounting of Purchase money
between the parcies.,”

Some five grounds of appeal were filed by the appellants.
Of ithese they can be considered as directed at two main areas of
the learned judge's findings. Thesc are sel out at grounds 1 - 4.
The grounds being advanced iead:-

“{1) The learned Trial Judge erred in law
irn granting the Defendants/Appellants an
Crcer for Specific Performance in that:-

(a) The Plaintiffs/Respcndents give
no evidence on the basis of
which the Court could have
exercisea its discretion to
grant them such eguitable
relief.

{b) He founda that the Plaintiffs/
Respondents had shown scant
regard in complying with the
terms of &pecial Condition hic. 2,
of the Agrecment tor Sale for
the provision of a written letter
of commitment for a loan of
$1y0U,000.00 by the 20th January,
19¢4; and

(¢) He found that the Plaintiffs/
Respondents had been ‘lax' in
providing the letter of
corumitment and chat as a result
cf this ‘laxity' the Defendants/
Appellants had'every right' to
rescind the igreement for Sale
by their letter of the 2nd HMarch,
1524,
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(2) That the Learned Trial Juage 1in
expressly limiting his decision of the
case to the interpretation of Special
Condition lie. 2, failed to pioperly
assess the rest of the evidence as 1t
affected the implementation of the said
special Conaition lio. 4.

(3) That the decision of the Learned
Trial Judge that there was no evidence
on which a Court cculd properly find
that the date in the Agreement fox
Special Condacion Lio. z, had been
extended is contrary to the evidencc
and makes doubtful the Learned Trial
Judge’s assessment in respect of the
documentary evidence in the case.

(4) Further and in the alternative, that
it was not open to the Learned Trial
Judge to find thai the date in the
~greement for compliance with Epecial
Condirtion Ho. 2 had not been extended

in light of the following:-

{(a) The Plaintiffs/Respondents
had reguested an extension to
the 29.z.494 by letter dated
l.2.04%;

(b) The Plaintiffs/Respondents
by their letter of the
29.2.94 actea on the faith
of the grant of such an
extension;

(c) The Defendants/appellants by
their forbearance and/or
acquiesence in the Plaintiffs/
Respondents' conduct up to the
20.2.64 acted to their detriment
in not having earlier rescinded
the said igreement for Sale, and

{d) The Plainiiffs/Kespondenis are
accordingly estopped from
denying the grant of such an
extension."
Ground 5 which complained about the order in which counsel
were reguired to address was found to be without any merit.
Mr. Goffe for the respondents also raised strong objection
to any argument being advanced by the appellants in support of ground

4 as:-

1. It had not been part of the defendant's
pleadings below;

2. There had been no acgument raised on
the matter at the trial.
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+t is clear from the findings of the learned judge {supra)
that this ground which related to the guestion as to whether or not
an extension was granted by the vendors' attorneys to the request
made by the purchasers' attorneys by cheir letter of ist February,
1984 was a live issue below and was the subject of a finding by the
learned trial judge.

Mr. Wright was therefore entitled to raise the matter of
the extension as this was an issuc which fell to be determined on
appeal.

Grounds 2 - 4

The main thrust of the submissions by counsel were directed
at special condition Z. As all three grounds in my view, are
inter-related cthey may be conveniently considerec together.

It 1s clear from the terms of the agreement for sale and
the submissions of counsel that the interpretation of special
condition 2 lay at the very heari of the determination of the matter
below and was the matter upon which the outcome of this appeal turns.

Being a conditional contract; 1t is tc the special
cenditions that one had to look in order to discover the intention
of the pariies as on a plain reading of these conditions; and
condition Z in pariticular; the purchasers were fixed with the
obligation of obtaining the balance of the purchase price of
$16U,000 within a given time frame. In default cf the purchasers
obtaining the necessary financing by <0th January 1S¢4 either party
could rescind the agreement within 14 days. In such an event, they
would be restoired to their original positions as they were prior to
the signing of the agreement. The vendor would nc longer be obliged
to transfer the property and the purchasers would recover their
deposit.

1f neither party did anything to rescind the agreement
within the period stated, then an absolute and binding contract
came into being and the purchasers could move to compel performance

of the agreement it they were ready, willing and able to complecte the
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contract on or before 19th March, 1584, the completion date as set
out in the agreement.

The law relating to conditional contracts containing
special congitions 1s clear. Where such conditions exist they fall
to be construed strictly. Unlike in open contracts where time can be
made of the essence of the contract by a written notice on the part
of either party, in contracts containing speclal conditions e.g.
the obtaining of financing within a particular time, time is of the
essence from the moment that the agreement for sale 1s executed., What
the parties are saying by the special conditions is that by the
agrecment for sale a coniract comes into existence but that it is
subject tc defeasance if the special condition is not fulfilled by
the purchasers being able to procure the necessary mortgage financing
within the period as prescribed in the agrecement, and either party
exercises the right to rescind within 14 days of such failure.

A leading case which i1s illustrative of these principles

relating to conditional contracts is Aberfoyle Plantations Ltd. vs.

Khaw Bian Cheng ;1%¢U; A.C. 115,

The facts were that a clause in an agreement provided -
that:~

“...The purchase is conditcional on the
vendor obtaining at the vendors expensa
a renewal of the seven (7) leases
described in the scnedule hereto so as
Lo be in a position to transfer same t©o
the purchaser and if for any causec
whatsoever the venuor is unable to
fulfil.this condicion this agreement
shall beccme null and void and the
vendor shall refund to the purchaser the
deposit or deposits made under clause Z
hereot."

Notwiﬁhstandinq anything contained in clause 1lU hereof, this clause
was held to be a condition precedent.

The agreenent in clause Y, stipulatea that completion was
to take place on or before hpril 30, 1956 (subsequently extended by

the purchaser to May 31, 1956) and:-
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“... that on the purchaseir paying the
balance of the purchase price the vendor
shall as soon as possible thereafter
execute a transfer of the property to the
purchaser. The condition not having been
fulfilled by June 11, 1955 the purchase:
on that date brought the present action
against the vendor claiming the return:
of the deposit paid.

Held that cn the Lrue construction cf

the agreement the condition in clause 4
had to be performec at latest by Apxil 3¢,
195¢; the date fixed for completion of the
purchase (or by the extended time granted
by the purchase:) and accordingly the
respondent was entitled to the retusn of
his deposits. Until the condition was
fulfilled there was no contract for sale
to be completed anu by fixing a date for
completion the parcies musi by implication
be regarded as having agreed that the
contract must have become absolute through
performance cof the condition by that date
at the latest."

This case followed the dicta earlier laid down in

Smith v. Butler :196U) i ¢.B. 0Y%4. In re Sandwell Colliery Company

Field v. The Company {192%! Ch. D. 277. 'these cases and the

principles to be extracted from them were applied by the New

4ealand Court of Appeal in Scoti v. Rania (1506} N.Z.L.R. 527 and

were considered and applied by Wolfe, J. in E. 43/i9¢1 Wilfred Calu

Et ux v. Loris Wynter and Maxwell Wynteri(un:eported) delivered on

15th December, 1985. The facts there related to a written agreement
entered intc on 15th January, 19¢1i for the sale of a dwelling house
at 4i Stilwell Road, St. Andrew. The consideracion price was

590,000 and the completion date was for 3Uth March, 195i. The

terms of the special condition was "subject to mortgage." The
purchasers, despite their efforts were unable to obtain the necessary
financing for the balance of the puirchase price. A request by the
purchasems for an extension to 30th April, 19¢l to raise the balance
of the purchase price was refused and by a letter of 2iZnd April, 1981
the deposi£ of $9,000 was returned to the purchasers attorneys-at-law,
rescinding the contract. Following this the purckasers attorneys
lodged a caveat against the vendor's title ‘and proceeded to lodge a

writ of summons seeking specific performance of the contract.
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Wolfe, J., in a well reasoned judgment reviewed the

authorities (referred to supra) and at p. 13 opined:-
"L take the view that where there is
a Special Condition in an agreement as
in the instanti case,; the condition must
be strictly fulfilled. i have been led
to this view because until the condition
is fulfilled the rights of the parties
thereunder remain suspended. in che
same way that the purchaser would have
been entitled to say to the Plaintiff
(sic) (defencdants) i have made all
reasonable efforts to obitain a Mortgage
without success and tcherefore the
agoeement is at an end, so in ny view
the vendor is entitled to say to the
purchaser you have failed to fulfil
the condition in the time allowed the
contract is at an end. There is no
obligation on the vendor in such
circumstances to hale time of the
essence cf the contract.”
{emphasis supplied)

L would adopt the above dictum of Wolfe, J., as a correct
statement of the law fully warranted and supported by the authorities
relied on by him.

Mr. Wright for the appellants contended that the effect
of the two letters of February 1, 19i4 and February 2¢, 1984 fFom
the purchasers' attorneys Lo Lhe vendors' attorneys suggests by
implication that there was an extension of the deadline set out in
special condition 2 to February 29, 1984 in keeping with the reqguest
made by the purchasers' attorneys in the earlier letter.

Mr. Geoffe for the respondents, however, submitted that
thexe was no evidence that the written request for an extension
was granted by the vendors' attorneys. He further contenued that
such an acceptance could not be left to be inferred.

Whereas,; nowever, a variation as vo condltion < would
have to be in writing a waiver or forbearance need not be so but to
be effective may be "oral or wricten or inferred from conduct even
though the provision waived is found in a conuiact regquired to be
evidenced by writing." Paragraph 1382 24th Edition of Chitty on

Contracts.
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The letter of February 1, 1984 (supra) in this regard

indicates that it was at the purchasers‘ (respondents) request

that a waiver or forbearance of special condition 2 as to the financing =

was being sougnht. Although there is no direct evidence of acceptance
by the vendors' attorneys there is affirmative evidence of a for-
fearance on their part. Moreover, this is further buttressed by the
fact that when the letter of February 1, 1964 was written, the
fourteen (1l4) day period within which either party could still have
moved to rescind the agreement had nct yet expired., Having regard
to the tenor of that letter, had ithe vendor sought through hex
attorneys to rescind by February 3, 1964, the purchasers, having
asserted that therc was agreement to extend the time for obtaining
the letter of commitment would conceivebly resist such a move.

The law in such circumstapnces was expressed in this manner

by Bowen, L.J. in Birmingham and District Company v. London:and

North Western Railway Company iisod; «u Ch. D. Zog at 280:~

Y1f perscns who have contractual rights

against others induce by their conduct

those against whom they have such rights

to believe that such rights will either

not be enforced or will be kept in

suspense or akeyance for some particular

time, those persons will not be allowed

by a Court of Eguiiy to enforce the

rights until such tiwme has elapsed

without at all events placing the parties

in the same position as they were in

before.”
These principles citea by the learnca Lord Justice could have been
resorted to by the purchasers attorneys had there been rescission by
the vendors attorneys within the period as set out in special
condition 2 having regard to the vendors' attorneys conduct as spelt
out in the letter of February i, :964. The converse, however, was
equally applicable in favour of the vendor in the light of the
request for the extension to Februacy 2% and the forbearance of
the vendors' attorney in not rescinding by February 3. Aas it was the
purchasers who by their request for an extension had benefited
thereby they could not now rely upon the original terms as set out

in special condition 2.
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The law here is eqgually clear. it paragraph 1383 of
Zz4th Edition of Chitty on Contract the following statement appears:-

YEffect upon party seeking concession

Where one party has induced the
other party to accede to his reqguest,
the party seeking the concession will
not be permitted to repudiate the
waiver and set up the original terms of
the agreement."

in the circumstances as outlined above when the time for
the extension reguested by the purchasers to February 25, and acceded
to by way of forbearance on the vendor's part had expired,; the

14 day period for either party to rescind the agreement was once

more revived. As:-

*where time 1s of the essence of the
contract, the mere extension of Lime
is only a waiver to the extent of
subst:tuting the extended time for
the original time, and not an utter
destruction of the essential character
of the time"

per dictum of Sir Ceorge Jessel, M.R., in Barclay v. Messenger [1874]

Vol. 30 L.T. 351 at 354.

Mr. Goffe for the respondents sought to contend that the
purchasers were merely entitled to complete their end of the bargain
by providing the commitment letter(s) for the balance of the purchase
price ."within a reasonable time." This, in my opinion, was untenable.
it clearly overlooks the fact thac by viirtue of the special conditions,
the agreement for sale made time of the essence from the moment chat
the agreement for sale was executed. Eguity would step 1n however,
where waiver or forbearance fell to be considered in lending its aid
to either party, where the facts and circumstances so warranted.

In this case when ihe terms as to the completion date
and the special conditions are examined, 1t 1s patent that the
intention of the parties was that the proposed transfer of the
property was to be expedited within the shortest possible time.

The agreement for sale as to its terms called for no less - example,

the special conditions as to financing and the obligations placed on
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the purchasers in this regard. The completion date being fixed at
two months from the execution of the agreement - these factors made
it clear as to the expressed intention of the parties.

The letter from the purchasers' attorneys dated
28th February, 1984 in forwarding the photostat of a commitment letter
from C.i.B.C. Trust Company for $.53,000 along with a promise of a
loan for the balance of $27,000 was not in compliance with the
requirements of special condition Z as extended to February 29, 1984,
This letter being addressed to the vendor'‘s actorneys just one day
before the deadline for the extension date further reinforces the
contention by Mr. Wright that there was a tacit understanding to be
gathered from the conduct of the parties that the reguest for an
extension to 29th February was being honoured by the vendor's forbearance
by not rescinding tLhe agreement prior to that date.

in the laght of the above, I would hold that on any
reasonable interpretation of the terms of the contract when read
together with the correspondence passing belween the vendor's and
purchasers' attorneys, the failure by the purchasers to obtain the
financing as to the balance of the purchase price by 29th February,
1564 meant that cthey were in cdefault as to the terms of special
condition 2.

The vendors' attorneys were therefore justified in
rescinding the contract by their letter of 2Znd March, 1984 and
returning the deposit.

This would have been sufficient to dispose of the matter.
The issue of specific performance (ground 1) having been fully dealt
with in argument, for the sake of completeness, i propose to deal
with ic.

On the assumption, therefore, that the contention of
learned counsel for the respondents is correct the parties would be
left with what now would result in an “"absolute and binding contract."

This:;called for completion by 1i%9th March, 1S5&4.
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From the evidence the purchasers failed to meet this
deadline as well. As the agreement was one which contained special
conditions and by any test had to be construed strictly, the
purchasers needed to show that they were ready, willing and able to
complete by that date. They did noc but the learned judge neverthe-
less made the order for specific performance in their favour. In

so doing he described their conduct thus.

“There 1s no doubt that on the basis

of the documentary evidence in the case
the plaintiffs paid scant regard to the
terms of the Purchaser Agreement 1in
relation to the furnishing of a letter
of commitment for a loan of $180,00C by
20.1.24. The defendants made long and
detailed submissions in support of that
contention and emphasised that the
plaintiffs were lax in providing the
letter of commitment and the defendants
argued quite properly that as a result
of this laxity they had every right to
rescind thc¢ Purchase Agreement. ..."
(Emphasis supplied)

Having regard to the above findings, iMr. Wright strongly
contended that the purchasers had not by such conduct brought
themselves within the Court's discretion entitling them to the
equitable relief yranted.

Mr. Goffe, on the other hand, contended that it was
entirely within the learned judge's discretion as to whether to
grant or refuse specific performance. His duty was to act judicially.
Once he acted on the right principle then this Courtc ought not teo
substitute its views for that of the trial judge on such evidence
as the learned judge had before him. He concluded that the mere late
tendering of the commitment letter é&id not disentitle the purchasers
to request completion of the contract.

Given the terms of the agreement which called for promp;
performance by the parties there is no guestion that the purchasérs
were dilatory in their approach to the whole transaction. By such
conduct on their part the crucial question is had they acted in a
manner capable of satisfying a Court of Equity that they were entitled

to equitable relief?
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in Lazard Brothers and Co. Ltd. v. Fairfield Properties Co.

(Mayfair) Limited Times Law Reports Ociober 13, 1977, specific

performance was granted in circumstances where both parties were

tardy in completion of the contract and this delay proved advantageous
to the vendors while the purchasers defendants were unable to point

to any detriment Lo them having resulted from the delay.

Sir Robert Megarry V.C. had this to say:-
"if between the plaintiff (vendors)
and defendant it was just that the
plaintiff should obtain a decree of
tpecific Performance, the Court ought
not to withhold it merely because the
plaintiff has been guilty of delay.”

He cited from Milward v. Earl of Thanet (1301) 5 Ves. 720 N per dictum

of Sir Richard Arden M.R. where the learned Master of the Rolls said:-

"A plaintiff seeking Specific
Performance must show himself ready
desirous, prompt and eager®

The learned Vice Chancellor then said:-
“if Specific Performance was to
be regarded as a prize to be awarded
by equity to the zealous and deniea
to the indolent; then plainly the
plaintiffs/vendors must fail."
This case is distinguishable from the instant case as here
the vendor by virtue of the term as to the completion date
(19th March, 1984) and special condition 2 made it plain to the
purchasers that the sale was to be carried out expeditiously. Such
delay as was occasioned by the purchasers conduct was not acquiesced
in and was detrimental to the vendor. The evidence from the record
of appeal is that she died on 25th March, 1984. Such delay as was
occasioned thereafter had nothing to do with the conduct of the
vendors' attorneys, who had up to the time of her death represented her.
such subsequent delay by the vendors' personal representatives

was brought about primazily by the stand that was taken in treating the

agreement for sale as properly terminated.
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Given the findings of the learned judge as to the
conduct of the purchasers in performing the terms of the agreement
when pitted against the background of what was the clear intention
of the parties in my opinion such conduct on their part exhibited
none of the qualificiations alluded to by the learned Masier of the

Rolls in Milward v. Earl of Thanet (supra) and would disentitle them

to the decree granted by Theobalds, J.

i must confess, however, that I have experienced sone
difficulty in attempting to discover the reasoning of the learned
judge as to whether he applied the correct principles in granting
what was equitable relief by the order of specific performance.
Whatever delay there°was in expediting completion of the agreement
had to be laid at the purchasexrs' door. The conduct of the vendors'
attorney was on the evidence available eminently reasonable in not
rescinding within the time provided for in the special conditions.
They acceded to the purchasers' request for an extension of forty
days to furnish the commitment letter. It was not until after all
this forbearance on their part proved futile that they acted to
rescind the agreement.

All these factors had to be taken into consideration by
the learned judge in determining whether specific performance ought
to have been granted. There was no risk here of the purchasers'
deposit being forfeited. The special conditions provided for its
return in the event of the conditional contract being rescindeﬂ.

‘ Moreover, after the deposit had been returned by the
purchasers following the rescission letter, it had been placed on
fixed deposit earning interest pending a resolution of the matter.
Neither party was therefore placed at a disadvantage.

I would for these reasons refuse specific performance,
allow the appeal and enter judgment for the appellant.

I would further order that the depoéit of $20,000 and interest
accrued thereon be returned to the purchasers, and that the costs both

here and below to be the vendors', such costs to be taxed if not agreed.



