JAMALCA

IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO. 80/88

BEFORE: THE HON. MR. JUSTICE ROWE - PRESIDENT
THE HON. MR. JUSTICE WRIGHT, J.A.
THE HON. MR. JUSTICE GORDON, J.A.

BETWEEN DR. DUDLEY STOKES FIRST DEFENDANT/APPELLANT
AND GLEANER COMPANY LIMITED SECOND DEFENDANT/APPELLANT
AND ERIC ANTHONY ABRAHAMS PLAINTIFF/RESPONDENT

Winston Spaulding ¢.C., Enos Grant and Miss Susan Richardson
instructed by Clough, Long & CO. for Plaintiff/Respondent

Emile George Q.C. and Richard Ashenheim instructed by
Milholland, Ashenheim and Stone for Appellants

February 17, 18 and Marcly 26, 1992

ROWE P.:

Oa February 1£ the motion foy conditional leave to appaal
0 Her Majesty in Council brought by the plaintiff/respondent
(nereinafroxr "the respondent”) was refgsed for the reasons con-
tained hazrein,

Tac respondent brought an action aga.unst Dr. Stokes and
the Gleanar Company Lic. {cegether heceinsfrer called “the
appellant s’} for compenrnsatory and exemplary damages for libels
published in the appellants' newspapec in Sep. ab=r 1967, A&
Statement cf Claim was fi1led and served. ‘No da2fsnce was filed
or delivered and on October 23, 1987 interlocutory Judgmeni in
default ot defence was filed. This judgment was entered oo
December L, 1987. By summons dated 44h February 1580 Lhe appellants
applied vo set aside cthe default judgment and scught leave o [ile
a defence our of rime., The summons was supported by affidaviis

and a ¢rafc defence for ithe appellants wzs exhibited thereto. The



respondenic indicated that che applicacions would i Spposea and
filsd an affidavat in zeply. A further affidavic was filed on
benalt of the appellants.
afver a five day hearing Edwards J. dismissed the surmons

Lo sel asids ithe judguent and for leave Lo anver defence. Iio
appears npal Edwards J. based his decision on the abscence of par-
ticulars in the affidavit and drafe defence in suppori of uvhe
defence of _ascitication and of quolified privilege, and consa-
gquently thal Lhoere was no arguable cese to be heard and determined
ai trial. Taa Couri of Appcal examined the pleadings as they celated
to gualifivc privilege and concluded thar 11 was clear thait the
appellants had raised an airguable casc wnich involved e peint of
law of grest public importance. On the quesivicn of justafication
trhas Court gaid tnat Edwards J. was in érx<er in troaeting the drelt
pleading as if it were his function to decide its adequacy. The
Court said finally:

"Such an impertant constituiional function

by the couris as an adjudicalion on quali-

fied privilege cannci bz dacided against

tne 'Gleaner’ and ivs =zditcor in Chambers,

because they have failed to comply with

a procedural rule. ESuch @ decisicn musc

b2 made in open court, zf*<r a hraring of

tha evidence and application of legal
principlies.”

Leav: to appeal to Her Majesty in Council was soughi undor
the provisions of scciion 116(2)(a) cf the Consuitution whicih pro-
vides chat:

“where in the opinion of s Court of
Appeal the guestion involved in Lhe
appcral 1s onz that, by reason of its
great gencral or public imporcance
or otherwise, ought ‘0 be submnivied
vo Her Majesiy in Council, decisions
in any civil proceedings; ..."



The prevision in secl.on 110(2)(a) of “he Consiitution is
no. new. 1 ig substantially the samc as rule 2{b) cf tho Privy
Council app:al Rules mede by Order in Council dated February 1%,

1909 which .rovided *hai an appecal shall lie:

"(b) at the discretion of tha Court,
from any other judgment whether
final or intarlocutory if, in the
cpinion of the Cour:, the gues-
tion invelved in tha appeal is
one which, by reason of :cs greac
general oxr public impertance or
otherwisc, ought to b¢ submitted
co His Majesty in Council for
decision."

MacGregor J. in delivering ithe judgmen: of the Courc of

Appeal in Vick Chemical Company v. Cecil DeCordova and Othoers L1948

5 J.L.R. 1(¢ at 10Y sazid:

"The principles which should guide the
Court have been set our in a number of
cases Lhe laicst of which 1s Khan Chinna
v. Markanda Ko:than and Another {1921 W.N.
353. Lord Buckmaster delivering the
Judgment of the Board said:

‘It was not cnough that a diffi-

cult guestion of law arose, ic

musi be an important guestion

of law. Furthoer, the question

must b2 one: not merely

affecting the 1ights of the par-

ticular litigants, but on< the

decision of which would guide

and bind others in theilr commsx-

cial and doemestic rzlations,’ "

lMr. Spaulding xeterred to section 408 of the Judicature

(Civil Procudure Code) Act, which stipulawves that affidavits shall
be confincd to such facts as the witness iz able to prove of his
own knowledge sxcepht that in certain inteérlocutory proceedings an
affidavit may contain statements of informetion and belief, with
the sources and grounds thoreof. Saection 408 is clearly procedural
and so far as 1 am awarc no application was made to strike ouc as

1rrelevant or oppressive any portion of thye affidavits filed by the

appzllants.




Eight ¢uesticns which were said to involve guastions of great

gen¢ral importance were filed, viz.;

“(1) Whoetherx, in seeking to c¢stablish a
defence on the merits, a bDefendant
newspaper and Editor secking to
rely cn a Defence of Quelifizd
Privilege on the basis of fair
information on a matter of public
interost nmust in theixr applicaticn
o sof. zside a Defaul: Judgment
regularly obtained s«t ou'. ia their
affidavit of Merit suificiznt in-
formation and circumstances con which
the Defence intends Lo rely in ordar
thar the Judge may assess whether
the particulars and circuastancus
ar> sufficient to disclosc the likeli-
hood of a mecritorious Dafonce. And
whether the Affidavii of Mcrit filed
in support of the applicaticn con-
tained sufficiant particulars and
information on which the Judyge could
properly conclude thait the Defendant
has raised a Defence on the merits
based on gualified privilcoge, and
cen that basis sct asidc a rcegularly
cbtained aefault judgmont.,

(2) Whether, whzre a proposad Defence of
justification is raicod o szt aside
a regularly obtained Judgment in
Default of Defence, ihe Affidavit of
Merit, or the proposad Defence ex~
hibitaed tlereto, must contain the
particulars of the facts on which the
Defeonce inlends to raly (o prove
justification, in order teo cnable tae
Court co assess the moric of the appli-
cation ©o sct aside ithe Judgment in
defauli of Defence regularly cobtained.
And whether the extoni of particularity
and information centcainaed in the ALfi-
davit of Mevrit 1s a suif:icient basis for
the exercise of disciewion in the
sctting aside of & Default Judgment re-
gularly cbtained.

13) Whethey cthe Affidavit of Merit compliazs
with provisions cf Section 408 of the
Judicature Civil Proceaurs Ceode. and
whether an aAffidavit of Merit which docs
nct comply with the provisions of the
said Eecction 408 can constitute a proper
basis for an Affidavii Morit in an appli-
cation to set aside a regularly cbtained
acfault Judgment.



"(4) Whether or not the requivement that
a plca of justvification in a libel
acclion must contain particulars
which suppert the alleged plea is
a matter of mere procedure or a sub-
sLantive right in a Plaintiff to
know precisely the case that he has
io meet ar a trial.

(%) Whethoer ov not the same is frue an
+he casc of a Defence of gualificd
Privilegc in respect of precisc
facts in thc impugned words, ox
aiticle or other document.

(0) Vhether or not on an application
to ser aside a Default Judgmen' in
a libel action, a judgc is entitlod
to refuse such an application whare
the admissible facts could ncot, in
law, support a plea of justificatien.

(7) Whether or net in an application to
scl aside a default judgment., a judge
-5 entitled to determine 4s a matuer
of law upon the facts admissible in
law ana or contained in an affidavit
of Merit, such facts, in law, cculd
amount to 3 plea of gualificd privilege.

(& if the answaer to Questions 4, © and 7
are in the affirmative, whether or not
it is right for such judge to reject
an application to sci aside a default
judgment, ® :

As tC Ao 1ssuds ralsed in questions 1 and £, the gravamen of
the complai:. t5 as tce the sufficienéy of the parciculars supplicd
and tha duty of the judge in Chaubers wie is callad upon tOo axurcisc
his disciciwon whether oxr not Lo set aside the aefanlt judagnoent,

This Court hcld as did Xennedy L.J. in Weoibon v. Eievice (1313

3 K.B. 499 zhat those gquestlions can give riss to roasonable debate and
can only ihzrefore be resolved at trial.

guesticns & and 5 refor to the nature of particulars in the
defence of jualified privilege and of justification, it is always
opcn te 4 plaintiff to request further and better particulars of the
defence pleaded and it they are rot supplied voluntarily or upon ilhe

order of ura Court the action may bo dismissed or struck cutr.



Mr. Spaulding relicd upon a passage from Halsbury's Laws,

Vol. 28 of thwe 4th Ed. at paras, 185 and 1v$ for his submission
that particulars of justification and gualified privilege must be
pleaded as a2 matter of substanvive right in a plaintiff to kpow
precisely the case ne has to meet at trial. I think he is using
the term "substantive right" (o mecan as &z matter of “"substantive
law" and no! a mere procudural rule. However, the very passage at
para. 185; supra, upon which he relies puits the matter beyond a
peradventure that the guestion is one of procedurc. The learned
authors of Halsbury's Laws say:

"Justification, like fraud, shculd nct bo

plcaded unless there is clcar and suffi-

cient evidence to support it. The modern

practice as to pleading justification is

that the defendant who justifics either

an isolated or & general charge must make

pecfectly clear what he is justifying
and what case the plaintiff has ro mect.”

i Emphasis addoed]

1t is self-evident Lbat “"a practice" which has not hardenced
into a rule cf law remains a matter of procedur: only. On that basis
absclutely no issues of general or public importance is raised in the
4th and 5th questions in this application.

Questions ¢ and 7 raise issuss as o the effect of the affi-
davit evidence adduccd by che defendant., If there is a contioversy
as Lo whether the facts sworn to in the affidavit of merits arzo
admissible or not, that cannot be an i1ssu:s for final detormination
at the svage cf application to set aside Lhe judgment., If 1t were
the case that the plaintiff admitved all the facts sworn to by tihe
defendant but argued that those facts could not. in law raise a parti-
cular defence, only in the very cleares! cases could the judgo
exercise his discration not to set aside the default judgment. iIn
the instant application, the posture of the respondent is that tha
pleaded facts are inadmissible in law for technicsl reasons. 4As i

said earlier, a request for particulars could cure any daofect in the
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pleadings and conscquently I am of the view rhat no question of
genceral or public importance is raised in ¢uestions & and 7.

Questicn € is dependent upon the znswers to guestions &, J, and
7 and does neot raisc any substantive issue for determination.

I agre~ with the arguments for the appellants that the respon-
dent has failed to show that a decision on any of the c¢ight guesticns
raisz=d in the application for leave to appcal to Ecr Majesty in Council
would be a guidce to anyone in the futurce énd that,as this Court has
found, the issues raised are all procedural and are not part of the
substantive law of the land.

Mr. Geoigs submitted that the application for lecave was filed
out of time and that ihis Court has no power to extend time for
seeking conditional lecave to appeal to lizr Majesty in Council. Rule 3
of the Jamaica (Prccecdure in Appeals to the Privy Council) Crder in
Council 1962, provides that applications ito this Court for leavae to
appcal shall be made within twenty-one days of the date of the judgment.

This Courct decided in Chas E.Ramson Limited ot al vs. Harbour Cold

Stores Lid. 5.C.C.A. 57/70 deliveraed orn 27/4/82 that it has no power

to extend that pericod of twenty-one days.

Mr. Guorge submitted, correctly in our viaw, that the 1562 Oxdorx
in Cecuncil is not interpretable by the Jamaican interpretation Acc but
by the Interprctation Act 1389 (52 and 53 Vic. C. 63) - seec cection 2(2)
of the Jamaica (Proccdure in Appeals to the Irivy Ccuncil) Order in
Council 1962. There is no provision in the Interprecation Act of 15&9
for extending timz for doing an act if the last day falls on a Sunday,
public holiday oxr other day when the offices of the Court are not open.
In this case the 21st day fell on January 1, a day on which the offices
of the Court of Appeal were not opan to the public. Was the application
filed on January 2, 1991 within time?

section ¢ of the interpretation Act of Jamaica provides that in
computing time for the purpose of any Act, if the last day of the
period is a public holiday, the pericd shall cxtend to the following
working day and seccison 672 of the Judicaturc (Civil Procedure Code)

Act 1s to vhe same efiect.



Mr. Spculding submitted that the weighi of avthoritiy is that
if an act cén only be done with the concurrence eof the Court and iis
offices are not open on the last day on which such act ought o have
been done, then the act may lawfully be done on the next day that
the Court's vffices are open. Av para. 1135 of Vol. 45 of the 4th Ed.
of Halsbury's Laws, il is stated under the rubric "Lasi day of

period" that:

"Subject to certain exceptions, the ganeral
rule is that, when an act mey be done ox
a benefit enjeoyed during a certain peried,
the act may be done or the benufit snicyced
up to the last moment of the last day of
thart period. ... However, whers: an act 1s
reguired by rules of couri or by any judg-
mant, order or direction of tha court to
be done within or not less than a speci-
fied period before a specified date, the
peried ends immediatcly bofore that date.”

There 1s a series of cas2s which docide t¢hat Sundays or publiac
holidays were not excluded days bocause the activity which was te be

performed could be done whether or not the cffices of the Court were

open. Viney v. Gilbert [1877} iV Ch. D. 794 (a2 cass governed by

the Bankrupicy Rules 187C). Ex parte Saffery - In re Lambert {1877]

V Ch. D. 365 decided that in Bankruptcy proceedings under rules 143
and 144 of the Barkruptcy Rules 1870, (he meaning of appealing was
giving notice tec on:'s adversary of onc‘s int<ntion Lo appeal by
serving upon that other person a notice of appeal and unless that was
done in twenty-one days the appeal was too late. It was held in

Swainston v. Hetton Victory Club Ltd. (1983 1 All E.R. 1179 by the

Court of Appcal in an appeal under the Ewuployment (Conscolidation)

Act, 1978 that:

"Since presentation of a complaint to an
industrial tribunal for the purposes of
s. 67(2) of the 1973 Act did not reguire
any action on the part of the tribunal
a complaint could be ‘presented’ within
s. 67(2) if it was communicated to the
tribunal through a channel of communica-
tion held out by the tribunal as being
an acceptaeble means of communication and
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"receipt of a complaint. Acceordingly,
a complaint could be ‘presented’ to
the tribunal if it was posted through
a letter box in the door of the tri-
bunal's office, and since the com-
plainant could have presented his
complaint to the tribunal in that
manner on Sunday, 6 December 1981, he
was out of time when he presented it
ocn the following Monday."”

in Jamaica the governing rule is rule 3 of the Jamaica

(Procedure in Appeals to Privy Council) COrcder in Council 1962 which

provides that:

“"Applications to the Court for leave

toc appeal shall be made Ly motion or
petition within twenty-one days of the
date of the judgment to be appealed
from, and the applicant shall give all
other parties concerned notice of his
intended application.”

An application for leave to appecal must of necessity be
filed in the Court which is being asked to exercise a discretion
albeit a judicial one, whether or not tc granc the applicaticn.

It s my view that, unlike ihe cases cited above which
relate to the Bankruptcy Rules of 187C¢ and the Employmeni. Tribunal
Rules of 1978, 1t is essential for the commencement of an appeal
which is governad by the Privy Council Rules, supra, that the notice
of appeal shculd be filed in the Regisiry of the Court of Appeal.
Service of the Woiice of Appeal upcn the respondent would be insuffi-

cient to instcivute the appeal.

In Mumford v. Hitvchcocks (1835 14 C.BE.N.S. 324, 143 E.R.

435, the last day for entering an appearance to a specially endorsed
writ fell on CGecod Friday. In holding Lhat the defendant was not
bound to entcr an appearance until the £ollowing Wednesday when the

offices of the Court were next open, Erle C.J. said:

"By the terms of the 27th sectiocn of the
Common Law Procedure Act. 1852, a defen-
dant secrved with a specially indcrscd
writ is bound to appear thoreto within
eight. days, and in default of his so
doing final judgment may be signed
against him. The guestion raised by
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"this rule is, whether, where the last
of the eight days falls on one of the
days when the office is clesed for
the Easter Holidays, the party has
until the next day after the holidays
to appear, I am of opinion that he
has. The appearance to the writ of
summons 1S the combined act of the
court and of the party; 1t cannot be
dcne by the party unless the office
is open and the officer ready to
receive it."

Erle C.J. went on to say that because the statute and
rules of Court provide for the office of the Court to be closed on
those holidays, the intervening days should be taken as being equiva-
lent to Sundays and as days when the combined act of the Court and of

the party could not take place.

In Hughes and Another v. Griffiths [1862) 13 C.B.N.S. 324;

143 E.R. 129; it was held that in the computation of time for pur-
poses of the absconding Debtors Act 1657, where the last day fell on
a Sunday or a holiday for the issuing of a capias, the act is to be
done on the next practicable day,

A modern case which is of the Lighest persuasive authority

is that of Pritam Kaur (administratrix of 3ikar Singh (deceased)) v.

S. Russell & Sons Ltd. [1973] 1 All E.R. 617. There the plaintiff's

husband was killed at work on Szptember 5, 1967. She issued a writ
on September 7, 197C, the 5th and 6th of Scptember being a Saturday
and a Sunday. On the defendant's contantion that the action was
statute barred by virtue of the Limitation Act 1939, the Court of

Appeal held that:

"Where a statute prescribed a period
within which an act was to be done
and the act was one which could only
be done on a day on which the court
offices were open, the pericd would
be extended, if the court officc was
closed for the whole of the last day
of the prescribed period, until the
next day on which the court offices
were open.”
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Chas E. Ramson Ltd. v. Harbour Cold Stores Lid. (supra)

was not concerned with the method of computation of the pre-
scribed twenty-one days. In the instant case the applicant is not
sking for an extension of the prescribed period but is contending
chat that period did not expire until January 2, 1992. I would
apply the vrinciple that a person has the very last moment of the
very last uay of any prescribed period to do an act which he is
rquired to do on that day, and I would apply the further principle
that time .s teo be extended where an act, which is to be done with
the concur:cnce of the Court and a party, cannot be done on the
last presciibed day on account of the closurc of the Court offices,
to the instant case and conclude that the notice of application for
leave to appeal to her Majesty in Council was properly filed on
January 2, 1992.
The application was refused on the basis that in our view

no question of general or public importance arose on the issues

placed befcre the Court.

WRIGHT J.A-:

I agree.

GORDON J.A.:

1 agree.



