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PANTON, P.: 

I have read in draft the reasons for judgment written by my learned 

I~rother bAorrison JA. 1 agree with them,  and have nothins to add. 

MORRISON, J.A: 

Introduction 

1 .  Thi~ ir; an appeal from a judgment of Gloria Smjfh J, g j v ~ r ,  or7 I V  

June 20139. The clppea was heard on 13 clnd 14 July 2009 and 01-1 25 

September 2009 the courf announced that thc appeal would be  



dismissed, with costs to t h e  respondent to be agreed or taxed. These are 

my reasons for concurring wifh that decision. 

2. By virtue of a management agreement dated 12 October 1 993, the 

appellant ("SSL") was at all material times f l ~ e  owner and the respondent 

("VRL") the manager of a hofel known as Sans Soilci Grand Lido ["the 

Iiotel"). A dispute having crisen beiween the  parties, by  an award dated 

15 July 2004, arbitrafors appointed pursuant lo t h e  terms of arl arbitration 

cluuse ir, the agreement made and published wu award it1 favour of VRL 

for damages in the sum of US$6,034,793.00, plus interesl a77d costs. 

3. The arbitrators were Mr R.N.A. Henriques, QC and Mr Jotm Wilman, 

both well known attorneys-at-law, who in turn appojt~ted the Honourable 

Mr Justice Boyd Cclrey (retired) to act as umpire. The dispute between 

the parties arose oc;t of the termination ot the  agreement b y  SSL by  r-atice 

to V R I  dated 4 March 2003 and the issues referred to the arbitrators were 

whether SSL had lawfully terminated the agreement and, i l  not, what 

amount was VRL entitled to recover frotn SSL as damages for wrongful 

terrnitmfion of the agreement. 

The court proceedings 

4. Dissafisfied with t h e  owurd oj the arbitrators, SSL applied to the 

Supreme Covrf to set if aside on the usual grounds [misconduct anti error 

ol law on the face of the record) arrd, in a jcldgment given on 10 February 

2006, Harris J (as she then was) dismissed the application, on the basis that 



b c the arbitrators had considered fully cnd taken irilo uccuvnt ull relevonf 

factors in coming -o their award. 

5. SSL appealed to this coclri aga~nst Har'r~s J ' s  de~is ior~ (Supreme 

Courl Civil Appeal /.lo. ?0/2006] and, in a judgment delivered on 12 

D~lcember. 2008, the appeal was alowed in part and the award was 

remiffed to the arbitrators for reconsideratian in the light of Ihe court's 

ruling. The proceed~ngs giving rise to this appeal are concerned with t he  

true meaning and interpretaticn of the order remitting t h e  award. Gl~ria  

Smith J upheld the arb~trators' interpretation of ttle exteri t  to whirl3 thcir 

jurisdiction nad becn revived by  the order, hence this appeal. I! is i17 act  

the four-th occasion 017 which this court ha: had lo consider at-I uspect of 

the prolonged d'spute between S S L  and VRL arising out of the arbitrat 

proceedings (the previous ones were in Su~reme Court Civil Appeal No. 

108/2004, judgment delivered 18 November- 2005 clnd Supreme Court Civil 

Appeal No. 20/20O6, judgmerts delivered 12 December 2008 and 2 July 

2009). In all probability, i t  mrwy not be the last. 

6 .  SSL's  liabiliry to V R L  for wrongful terminajion of the agreement. 

wh~ch was one of the two questiors in ixue before Harris J and in the 

appeal frcm her decision, is no longer CI live issue. SSL having apparently 

accepted the ruing of the arbitrators, Harris J anC this LWUI 1 i r ,  this regcrrd. 

However, t17e issue of damages  r e m a n s  v n x ~ c h  ulhe in the 

proccedj~gs and on this upped,  as ivill shortly uppcar. 



7 .  The c u r f e n t  uspect uf t t ~ e  dispute arises in thrs way. In the 

proceedicgs hefore Harris J crnd in ihis coart, SSL contended, in addillon 

to challenging the arbiliators' find~ng as to liability, that t he  award of 

damages j h ~ u l d  he set u~ide on two main grounds: 

(i) That the arbitrators had misinterpreted t he  issue raised by SSL 

in paragraph 18 of its Points of Defence, that in future years 

VRL would ~ncur unrecoverable expenses which slmuld be 

deducted f r ~ m  any cclcufatior~ of fulure loss, as being merely 

a cla~m to se; off overpayments in post years against the 

damages to be  awarded: and 

(ii) the arbitrators had failed to take into account the possibility 

tha t  urder the agreement SSL was enfi41ed to sell the hotel to 

a thtrd party, and to terminate the agreement for thaf reason, 

provided that i' gave VRL t h e  oppartun ty  to make arl cffei to 

purchase it and that the sale was made within six months oi 

t h e  offer to a purchaser who bsught uider mcre favuuratde 

terms. 

8. The reasons for the aecision aT this court dismissing the appecll frotn 

Harris J 's  order are 'o be found in the judgmerlt of Harrison P, with which 

both McCalla JA and Dukharan JA iAg) (as they bo'h t h e n  were) agreed. 

It IS, choracteristica ly, o thorough und careful judgment r[,nning into 83 

purclgraphs over 48 printed pages. At paragraph 15, havirg set out tt'le 



(1 {actual backgroilnd, Harrtson P identified the issues to be  determined on 

t,be appeal as fallows: 

" ( 1  ) On a proper canstruction of clause 14 ( ivj  
of t h e  Agreement, did [SSL] have the power to 
ter-rninate the contraci in the circurnstances; and 

12) Ifnof,whcrtoretheciumclgesdueto[VRL] 
in respect of i ts  losses, due to the breach of  
conirrlct committed b y  [SSL] . "  

9. In the 23 paragraphs following (ending at paragraph 39) ,  Harrison P 

then dealt, in considerable detail, with the first issue (liability], concluding, 

in clgreemerit with both the arbitrators a n d  tlarris J, t ha t  SSL did not have 

the right to terminate the agreement in the circumstances nf the case 

clnd that Harris J had accordirlgiy corl-ectly refused to set aside the award 

D n  this issue. 

10. The remainder of t h e  judgment, frotn parngraph 40 to the end, 

deuls with fhe second issue (damages). trb paragraphs 42 - 44, Harrison P 

set out SSL 's  primary contention in this way: 

"42. The appellant had argued before the  Arbitrators 
that the respondent was not entitled to recover the loss 
of the Management fee claimed. However, if there 
was any loss, i t  was the loss of profit t h a t  the respondent 
would have earned for each of the future years, that 
is, the Management fee, less expenses which the 
respor~derlt would have incurred, which were not  re- 
in:bursahle by the appellant, under the Agreement. 
The appellant, in paragraph 18 of i t s  points of defence, 
said: 

' 18. In relation to the Dclrnuges claimed III 

Appendix1 the Respondent denies that 



Cla~mant is entitled to a n y  of file s c l r r ~ s  clairned or 
uny sums crf all and will deal with each item in 
Appendix 1 separalely notwith5iundir!g: 

A.  LOSS OF MANAGEMENT FEES 

( I  The Respondent denies thct fhe 
c lu im~nt  is entitled to recover the loss of 
the Management fees claimed, as this 
does not rcpreserlt the loss if ciny which the 
Claimar~? suffered. The Claimanf was 
required to experid substantial sums in 
rrlcrnaging the hotel, crll of which sum? 
were not properly recoverable lrom the 
Respondent under and pursuar7t to the 
Management Agreen?ent. In the 
circumsfar~ces if the Claimant will suffer 
uny loss which is  denied, thei-I t h e  same 
would oniy be for the profif it would have 
made, which would be Manogement Fees 
less the unrecoverable expenses i t  would 
have incurred in managing the hotel 
particulars of which for the period Januory 
2092 to March 2003 crre set out hereunder 
and prorated for ihe twelve {12) month 
period. ' 

The appellat~t thereafter enumerated the 
"unrecoverable expenses," to be borne 
b y  the respondent, in i t s  view. Enlphasizing the 
point, the appe!lant, in paragraph 18A(iii) stated: 

'(iii) The Respondeni [appellant] will 
contend ihat even if the Management 
lees alleged were in fact the 
management fees which would be lost for 
the respective years ,  which is denied, t h e r e  
should be deducted from each years 
aliey ed manclgemenf fees the 
comparable total of the unrecovet a ble 
expenses in each vear.' 

43. Each parly relied oe i h e  evidence of i t s  
expert witness ~n calculating the loss incurred by 



the respurdent foi the years 2004 Ic! 2014 ur; u 
corlscyuence of thc termir~alion of the 
agreement. The responden! relied 01.1 the 
calculalions of David Kay, vice-president, 
cor~orate  fjnunctl of the Super Clubs group ol 
corrlpanies, u Fellow of I he lnsiitu te of Chartered 
A c c o u n f a n ~ s ,  and agreed to b y  Knthleen Moss. 
The appellant relied or! the evidence of one Mrs. 
Marlene Sutherland. 

4 4 .  The appellant also argued befcre this 
Court and before Harris, J thal the 
Arbitl-afors rnisconstrued Ihe appelhnf ' s  poir;l of 
defence in paragraph 18, by  
regarding it, as a claim to set off rnanagemen i  
fees overpaid in previous yeclrs from any 
damages found to be due and owing during the 
y e a r s  2004 to 20 1 4 . "  

1 1 .  Arld th~t7,  in pclragraphs 45 - 48, Harrison P recorded the iespons? 

of t h e  arbitrators io this contention [that, "if there were rr~anagen-~ent fees 

due, then it is  entitled to set-off sums which sliouid have heen deducted 

over the yeors ,  but were claimed us management fees"), as well as Herr-1s 

J 's  conclusion on it (that there was no error of law on the fcrce of t h e  

record). There then iollowed a discussior~ of the principles applicable to 

fhe calculation of damages for breach of contrccl ("The general r~!le is 

that :ke parly not in breach would be ent!tled to n e t  damager" - pata. 

49). anci i he crppropriatc method of allowing for cont~ngencies ("The 

Arbilrators properly recogniz~d that in assessing such lo~ses irl the fvlur-e, 

allowances must be m a d e  for contingencies and thal that i? effected hy 

wcly of u disco~rnt" - para, 5 6 ) .  



12. Hrlrrlson P then re-slated SSL'5 cor1ler;tion with regard to the irr~piwct 

of fhe "unrecove:able expenses" on tlie claim for managerrlent fees and 

concluded that the arbitrators, by trealing it as a claim to a set-off, hclc! 

misapprehended the point uctually being made b y  SSL [paras. 69 - 70) 

" 6 9 .  Whether or nnt expenses incurred b y  the 
respondent, were i r ~  focf "unrecoverable", as 
claimed by the  appellant, ir! its points of delence 
or re-imbursable as cor~tended by 1 \72  

respondents st~ould have been determined b y  
the Arbitrators. The Arbiirafors were required to 
demonstrate in their award, Ihat they accep,ted 
that t h e  expenses were "unreccvera ble" or 
alternatively, payable b y  the appellcxr,t. At i t s  
lowest, the Arbitrators should have demo~istrated 
thal they considered the issue of t h e  
"unrecoverable expenses" as contended for by 
the appellant. The respondent seemed fo have 
relnognlzcd this omiss~on by Arbitrators in CI virtual 
concession in their "Supplemental Skeleton 
Argument". The respondeni at paragraph 5 ,  
su brnitted: 

' 6 .  There is no categor~zation of 
'unrecoverable expenses' in the 
Management Agreemenl. It was therefore 
for the Arbitrators to dec~de us cr mutter of 
fact whefher - 

( 1  ) these expenses were reasormbly 
required lo meet  fhe contractual 
objective: 

( 2 )  these expenses were being incurred 
to the advantage of the Appellant: 
and 

(5) the probability is ihal the Appellant 
would in the circurnstar-rces con tiriue 
to agree t h em;  



70. Thepoinl~ithe"unrecov~rablee?:perses" 
having bee-I ra~sed b y  t h e  clpr>ellun-, crssvminy 
Ihrlt sucl-i expenses were so lourld rrui to bz re- 
imbursa ble, they should have been excluded 
fr01-11 fhe sun-? used lo deiermine fhe anr-~ual 
management  fees earned. Thereafler, using t hu I 
reduced ur?nual rnarlugen~enl fee, the 
assessmenl  of t h e  damuges  lor the years 2004 lo 
2014 woulc be effected with the upprvpriclte 
disc.ounling." 

13.  And finuljy, 111 ~or~clusion 017  th,s point, Harrison P sclicl t t  l i ~  (a1 paras. 

"78. In the instant case, the Arbitralors 
ireated t he  ap(ae!lant's pcrrayruph I 3  of i t s  
points of defence as a set-of', rlaiminy a 
reyuvr-riel-~t 3f 1~~anagc1*11~nf fee5 over~a ld  in 
the past and therefore not subject for 
consiclerafiun it7 the reference before them. 
Instead, t h ~ y  sk~ould have considered it as c 
list of expenses incurred by the respondent, 
which the appellur-\I wr~s cnntendiny wcs 
"not reim b~rsable", and  therefore shoclld no' 
be inclrldsd ir t h ~  aver-age crnr~ual 
management fees uscertainable from tbic 
period Jcrnuary 2002 fu March 2003, and to 
be ~ s e d  tc assess t h e  damages lor lobs of 
futur? earrings / f i r  the period 
2001 to 2014, hcirg rnnridered by thern. No 
rrnplicolion therefare arose ir the 
instant case, as it did in Middlemiss v 
Hurtlepool (supra). The Arbit-criors, 111 t t ~ e  
instant case by not cons~dering tlie proper 
iru~plicatior~ of clause 18 nf the 
app2llant's points of d e l ~ n c , ,  P were 'T I  errc)~. 

79. Where crrl clrbjtrstor hos  oit~rtted t i) 
ciec'de something wh~ch he oughf lo 
~ I U V ~ .  dec~dec!, f h e  crward rrlcy be rernlf led 



to him for such a decision to be made. 
(See King ef al v.  McKenna Ifd et a1 11 9911 1 
Q.B. 480). The power ol remitla! is contained 
it-, section 1, 1 of the Act.  I I  reads: 

" 1  1,. - ( 1 )  In all cases of reference lo 
arbitrction the Court or a Judge may 
from l ime to time remil the 
rncrtters referred, or any of them, la 
the recunsiderution of the arbitrators 
or umpire." 

In section 2 of the Act,  'Court'  rnecrns the Supreme 
Court and 'Judge' nieans a Judge of that Courl. 

80. The powers of Ihe Court of Appeal are 
cor~tclirled in sectior~ 18 of Ihe A c l .  It reads: 

" 18. The Covrt of Appeal sha!l have oll the 
powers conferred by this Ac t  on t he  Court or 
a Judge thereof under the pr~visions relating 
to references ur;der order of I he Court ." 

81. In I he circumstances, Ihis matter oughl to be 
remitted icl  the Arbitrators for a ;sconsideration of 
t h e  issue as to damages,  wi!h particular reference 
to t h e  ' u  nrecoveruble expenses' claitned. 

82. For the above reasons, ii is my view that the 
appeal cgainsl t h e  order of Mrs. Harris J, refusing to 
set crside the award ought lo be disnissed, in part. 
The appeal aga~nst t h e  award of damages clughl 
to be clllocved and remitted to the Arbifrators fo 
determine t h e  issue of damages only." 

14 .  As regal-ds SSL's second bask for conlending tho) t h e  urbitl-ajors' 

award should be set aside (the ~ossibility of sale fo a third party - see 

para. 7(i i )  abcjvs), t-larri5 J had rncrde the observaiion i11 her judgment (ul 

page 39) tho! "There \ s  no evidence that sale of the hotel was imminent. 



Con:equertly, the arbill-ators would not be required 10 consider i l s  sule." 

Hone of t h e  gl-nunds of appeal from her judgmer-)I chuilt?nged th~s l i n c ~ ~  ~y 

and in hi5 judgment in lhis courl I-larrison P uccur-d r-lyly c.mter-11ed h ~ r s c l f  

(at para. 74) with the c ~ r n m e i t  i h a t  "...a pns5ible confingency, rlamely 

sale of t h e  ?ole1 within the relevanf period d'd no1 arise." 

15. It is against h i s  hackground that the order of the Court of Appeal 

(with the meaning of which this appeal is solely concerned) was made in 

the iollowing terms: 

" I .  ;he appeal agcrir~sl t h e  order a' Mrs Harris J 
refusing to se- aside t h e  award i s  dismissed, I ~ I  

part. 

2. The appeal against the award of damages is 
,~llowed and the matter- is rerrlilted io the 
.Arbitrators to determine thy issue of darnages 
anty. 

3. Half fhs cosfs of !his appeal and of the costs 
below are to b e  paid by the respondent, such 
cosfs fo  be a g r e ~ d  or taxed." 

The remiffed arbitration proceedings 

16. The matter thus having been remitled to the arbitrators, SSL made 

an clpplication before 11- em for permission to adduce fresh evidence 

concerning the sule c f  the hotel [which had been completed on 10 

September 20051 and the state of the tourism industry, from the date of 

terrninution of thz agreemetit to the date of t h e  remitted proceedings. 

17. In a written and obviously carefullv considered ruling drjted 20 

February 2009, the crrbirl-ators :elused the rrppliratior\, cur ~ ~ l v d i n g  ftlaf tlhe 



malfer had been remitted to thetn by  t h i s  courl lot furthe; uonsidercrlion 

of the issue of urlrecoverable expense! or~ly, and not in respect of h e  

wider issue of damages in general: 

"I! is therefore clear on analvsis of the Judgment us 
s wPlole the dec~sion of the Couri is that the 
Arbifrcltois were in error in riot considering the 
unrecoveruble experlses and fhut error car! be 
corrected b y  remitting the award Tor 
reconsiderution. 

It is  therefore our considered opinion t k t  the 
Order of the Court of Appecrl revived the 
jurisdiction of the  Arbitrators to currecf the error 
by  reconsidering the issue of the 'unrecoverc~bl e 
expenses'. 

The Order ot the Court of Appeal hcrs not set 
cside the award of damages in its entire!y so as 
to revive the jurisdiction of the Arbitrators lo hear 
thy fresh evidence on t h e  other aspects of Ihe 
award of damages [on] which the Court 
has made no decision. 

The anpliccrtion to adduce fresh evidence is  
therefore dismissed." 

Fresh proceedings 

18. This ruling prompjed SSt  tc move the court agnirj and, b y  un 

Amended Fixed Date Claim Forn? filed or, 12 March 2009, SSL sought the 

following orders: 

" 1 .  The Award dated 20th February 2009 is sel 
aside. 

2. Further, or in the alternative, a declarafion 
that the etfecf of the Order of the Court of 
Appecrl is to revive the Arbilrutor's 



jurisdiction l o  cijl-lsider the issue of 
dcrrnages in ycnerul. 

3 Furilier-, a1-1 0 1  der restru~rl~rig the Arbitrtl~tors 
from makirjy any tvr!l?et r=lwcrln pend~ng 
the determination ol thts clulrn. 

4 .  C ~ s t s  to lhs Clainiant lo be !axed i f  not 
~rgreed." 

13. Gloria Smith +I dismissed the application on lhe LJ:OUII~ thui the 

order of the Court of Appeal did not have the effect oi reviving i l ~ e  

urbiira tors' juris~liction on the quest~on ol darrlages In generol, but wc7s 

limilcd io a drrection to the arbitrators to consider- the issue ol 

vnrecoverable expenses. This is how the iewrned jc~dge puls it: 

"On reading the order, and when taken In 
context with the reasons in the judgment of 
/-larrison P (retired) (specificcllly parcl~rrjphs 6 1 
and 82 on page 48 of the judgment), the m ~ f l e r  
w ~ s  remitled to the Arbitrators for a 
cur-15iderotion of the issue as to damages wifh 
particular reference to 'unrecoverable 
expenses' .[Emphas~r, mine]. The words of the 
order in m y  view are precjse and vnumbiyuous 
and I wocdd have lo disag~ee with the 
sljnrnlsslorls of Mr. PJelson, Q.C on behull of tht .  
Claimant that this remission was to consider the 
issue ol damages in general. The submiss~ons of 
t h e  Deferidant ure to he preferred that lhe 
remis~ion to the Arbitrator5 is  to be on one po~r-~t 
only that IS with parliculcrr referer!~? to 
'ut~recoverctble darnages' and il does nol rrlear~ 
thal orle start5 anew. Fvrlher I UF-I of the vic:w 

thal i f  the Ctairr~ant wanted to adduce Irest) 
evidence in regards to t h e  actual sale of the 
hotel and the slate ol the hotel inctustry then the 
Clarr~ant should hove made formal applicatinn 
to the ~.Zourt of A p p ~ a l  during thal I:earir~g for o 



special order of remission wi?ir.h ir~volved 
m~e t i ng  very stringent requirements as outlined 
in ttie Virniera (No. 3) jsic]." 

The appeal 

20. From this judgment, 551 appealed to this cuurl on eight grounds, as 

follows: 

" ( i j  Waving found us cr fact that t h e  Court's 
Clrder was cleur nnd unambiguous, the 
learned Judge erred b y  failing lo hove 
regard to the principle thal it is r-lot 
permissible to refer to the reasoris for 
decision to interpre! a clear and 
unambiguous Court Order. 

(i i ] The learned Judge disregarded the 
principle that it is the Order of the Court, 
and not the reasons for the decision, lhat 
the arbitrators clre to put irlto effeci. 

(iii) The learned Judge below wrongly appl~ed 
authorities relevarit to the conslruction of 
statutes otid writt el? insirumer~ts only when 
construing the Court of Appeal's order 
whilst disregarding and/or failing i f i  apply 
relevant and applicable authorities 01-1 t h e  
~onstruciion of Court Orders. 

(iv) The Learned Judge below erred in fai!~ng 
to find that the jurisdiciion of the arbitrators 
on a rernissior~ by fhe Court is to be 
determined Irom construing ihe clear and 
unambiguous words of the Courl Drder .  

( v )  i 'hc  learned judge erred in no1 holdil-ly I h a t  
upon a proper conslructiun of the Order 
the Arbitrutors' jvr~sdictiori was revived in 
respect of damages in genera\. 



(v i )  Thc lcarnod judge wrongly heIc:i t h r r t  ihc: 
I-easuns Icj t  dccilion: gj>/erl 13): the Cau~ l  ol 
Appeal it-ldicu ted that the Arbitrators' 
jurisdic'ion w ~ s  revived cs regnr-ds 
'UIII-ccove~ubl~ expen:es' whereas or) a 
proper reading of the :easel-is for decision 
it is c leu~ .  fhul t h c  expression 'this rv~utter 
ought :o be remitted f ~ r  reconsideralion as 
to t h e  issile of dumuges,  wit!) parlicular 
refer-erce to 'unrecoverable expenses', 
was u rernjssjor~ to consrder the issue of 
damages generally with unrecovc~-able 
expenses being an irnportal~l pgrt u/ Il~e 
considzra tion of the Arbitrators in the 
conlext of  the remission. 

(vi i) The learned Judge Gelow erred ~n finding 
thcil the Clairlianf needed to make an 
appliculior~ lu 11-1e Court c l f  Appeal for a 
'specral order' wh~ch would give the 
Arbitrators jurisdict~on to consider, after 
rem1:si3n, fre5h evidence 91-i rssues thaf 
were already under refsrerlce to t h e  
arbitrators. 

(viii) The learned J ~ d g e  below failed to have 
regard to the fact that where an Arbitral 
Award as tu damage: i s  sel ujide et-~t~rely, 
f1-e arbitratgrs are recuired tc start o'resh 
to assess damages." 

2 1 . V R L  for i t s  part wlzo filed a counter-notice ol appeal, contending 

ihal Gloria Srnitli J 's judgment sl\c.uld be up/-leld, primarily on the basis 

jhgt OII jhi. 1-ernissir3n of un award to arbitralors, ti-icir powers und duties 

connol exceed those wliieli ure necessary to give effect to the order cf 

'he cm,rk. 'I he UI-bjlrators therefore lucked ju t ihd~c t i~ r  I to permit the 

introduction of the fresh ~ v i d e n c ~ e  ~ h j c h  SSt was seeking to adducc,  

having regal-d to ihe specific scope of the remi.;sjon con;trued cn the hghf 



of Ihe judgment and the svbmissions before fl?e Court of Appeal. The 

introd~~ctiorl of s u c h  evidence would have required cr sepcrrclte order of 

rer:~~ssion and in t h e  circurr~stances SSL was estopped b y  c:ondoct anri 

elect ion Irorn seek~ng to intruduce s u c h  eviderlcc. Finally, VRL contended 

that in a17y even t  SSL was bourld, on the issues of the sale of lile holel crr~d 

the slcie of f he tourism industry, b y  the principles of res judicatcr and issue 

estoppel, these mal ters having previously been adjudico!ed on by both 

Harris J a r ~ d  the Court of Appeal. 

22. Grc;unds (i), ( i i ) ,  (iji) and (iv) were arguecl fogether by Mr I.4elson WC 

for the uppellant. He subrr~~tted that Gloria Smith J had erred in failirlg to 

h a v e  tegard tc! the principle that it is not permjssibie to refer to the reasons 

for decisicln t~ interpret u clear and uncrmbiguous order of a courl, in 

this ccrse the Court of Appeal. The duty of  t h e  urbitrators upon o 

remissi~n pursuant to section 1 1 of the Arbitration Act is to put into effect 

the judgment or orde~ of the coc;rf (as embodied irl the certil~cuie ot t h e  

resuit of the  clppeal issued b y  the  Registrar on 4 January 2009, pursuant lo 

r r~ ie  2.18 of I ke  Court of Appeal Rules). Ir) this regard, il is  t h e  tur r r ls  of the 

judgment or order itself thct are to be giver, effect, and not {tie court's 

reason5 for the decision: once the judgment or mder is  clear us to i t s  

terms, it is not permissible to look at the reasor-is, t h e  pleadings r~r the 

h~stclry of the litiguiicn to consirue tl-le judgment contrary to i t s  clear 

17-leaning. 



h 

I< 23. In the ir~:lani case, h.?r Nelsorr ;ubmit?ed, Ihe older ul this C:<>UI l 

("...the ma1 ler i s  t-emil ted to the Ar-hitralors Icl de t~:rnirlu the issue of 

durnclges onlyVj was ur~qualified and thereby invited a :econsiderat~on oi 

iho quest~on of damages generally, as to which the specillc issue of the 

Irealmenf of the ur~recovsrable expenses was but a part. Thcl t il:is is the 

posltion c!l cornnlon law (equally applicable to arbrlration proceed~nys), i l  

v~s r ;  subrr~itfecl, clerwrly appears frorn the decisions trl Lake v lake [I9551 3 

WLR 145, Gordon v Gonda 119551 2 All ER 762, In re Bank of Hindusfan, 

China and Japan, Alison's case (18731 LR 9 Ch 1 .  24 and Repatriafion 

Commission v Lionel Nafion 11 '7551 FC A i 277. 

24. But In any eveni, Mr hielson submitted further, ever) i f  it were 

permissjtle to have resorl lo the Court of Appea! '~  reasons for decisior~ irl 

!his case, r t  I S  clear, from a reuclir~g of paras. 81 urld 82, lukerl togettwr, 

that the court intended that the arbitrators sl~ould :-e-consider the issue of 

dm(-nages gsrierally. 

25. As Ir~r the cases of Inferbulk Lfd v Aiden Shipping Co. Lfd (The 

"Vimeira" (No. 1 )  11 9551 2 Lloyd's Rep. 41 0 and Glencore Iniernafional 

A.G. v 8eogrudska Plovidba (The "AvaIur> )I19961 2 Lloyd's Rep 3 1 I ,  both 

r ~ f  which were referred lo and relied on b y  the arbitrator; In their rul~r-~g. c>s 

well as b y  VRL in i t s  skelelon argument in t h ~ s  appeal, MY Nelson submitted 

i!igt they were bcth clearly dislinguishable, on the basis thnl in bnth cuses 

the issue il-]at it vllas sought to raise in the remitted hearing was orlr? thul 



w d  nol been before Itle urbitrufor? in the or~g~nal  I-~earrrng. In 1husa 

circums-csnces, it had rherclore been permissible for the ciwrt to look (xi 

exfrins~c malerial to delermirie the issue. They thcieflxe slood irr contrast 

lo the insfanf case, in which the possibility 3f a sale of the klcstel had 

always beer) an issue in the orkitrniion 

26. W th regard lo grounds jvii) a n c ~  [v i i i ) ,  Mr t\le!son challenged Gtr~~,ia 

Srnilh J'; conclusion i\iul, ~f CSL wished 10 adduce fresh evidence 0 s  

regard: ihc sale ot the hotel ur-d 1 : ~ r - k 3 t  ~or~dit ions in Ihe lo~r isrn ~r~dustry, 

11 would have needed a special order (torn tlie Courf of Appsal to permit 

th~s. This conclvslo~~ was, he submitted, based on n rnisunderslanding of a 

passage in !he  judgment of Ackner LJ in The "Vimeira"(No. 1 )  (supra), 

w h ~ c h  hqd to dc with u situation in which a p w t y  tried tn raise a new issue 

riot raised br3fore upon u remission from the court. In :he difterent 

c!rcumstctnces of the irlltant case, so the argun?enl ran, the jdge  skould 

have found thal the arbitrators' original power-s u s  reyurcls the iss~,,e of 

dnmages having beer) revived, t h e y  had all ihe powers necessary 10 a 

ploper assessmer~t of damages, as also the duty to hear such furlher 

wider I L ~  u5 Ihe parties might wish to adduce on the remit led issue. The 

arbitrators were therefore obliged to hear eviccnce cs to the sale ol the 

hotel anc the state of the tourism induslry, bot:i important ccns~dera'ii,r-is 

in the original crr  bifratiori proceedings. On the potertial significant? ol 

w c h  evidence, Mr N ~ l s o n  relied on tlhe recent decision oj t h e  t l o u s ~  of 



P 

L Lorcs in Golden Sfrait Corporafion v Nippon Yusen Kubishiko Kaisha /%Ol i? j  

3 All ER 1 ("The Golden Vicfory"). 

27. Id1 Idcrl1l3od QC for the respondent subrn11t.xI i h a t  t t ~ :  

"fur ~da~ r~en ta l  error" on the uppellur i t ' s  uurt was lo ireat the funclion of 

arb~trators in rc-consider-i115g CI m3ltftr remitted to them by  I he caul-t 

purc~lcsnt to scclicln 1 1  ( 1  of the Arbitraliorl Act irs thovc_ll-, vYhat wr_r Ijeirlg 

soughf was the ,udiciul enfu'cement nf a judymenl at ordel of a cr>urt, k 

court scekirig lo enforce a ji~dyrnent need r-lot concern ilself with tqc 

reasons for an order, but arb~trators, who are required to cclrrect arl error, 

have a r~ght and indeed a duty tc look at the couri'c reascns to1 rernitt~ng 

an award. The clrbiirlrtors iri the instant case were ~ecluirecl Ir3 re-consider 

I11e r rlcrtter in the lighl of the  C~ourl of Appeal's sp~cif ic n?anduLe, wh ckl 

LVQS fc7 c ( ~ ~ I . F c ~  -heir error in flie frzufment of {be unrecoverable expenLe;, 

the impugned award having been affirrned 3y the court in every oirler 

respect. This case, M: Muhfood contended, is a casz ubout the powec of 

clrbitrators urld not about l?e enfc.rcer.nenl of judyr-nerlts : ~ r .  0rd?r5 I I I  ?)-re 

cour-t, with the result t h a t  lake v lake :supra and that iirre of cases a<;. 

irrelevant. 

25 Mltr fvtahfood also pointed out t h a t ,  n l t ho~~gh  under 'he terms of the 

crgteemenl VRL was given cr right of f ~ r s i  refusal to purchc7lse the hole1 In 

lhe ever-lt of  S5L deciding 13 sell, becu~lse !here was no e\lidence Ihul SSL 

pr~posed to sell the hotel. Ihe case hcd beer) r~;~pproc~i'hed or 1hc' kc1515 



that Ihe normal ferrn of Ihe ugreement would no! expire ui-tf~l 2014 cir~d 

thal VRL's entitlerrlent was Iherefore 1 ~ :  loss of n~anagemenf fees lor that 

period. Whal SSL was now attempting to do by way of fresh evldetlce, Mr 

Mal-dood therefore submitted, wus to re-open the entire malter. Ir )  fhis 

regurd, he referred us to Fidelitas Shipping C o m p a n y  Ltd v V / O  

Exportchlee /I9651 1 Lloyd's Lisl LK 2Z3, 230, to rmake the point mud? by 

Dennir7g LJ (as he the11 was) in that case that "There must be an end lo 

lifigcltion some time". 

29. Mr Mahfood further submitted thcif, when cn award is remitted lo 

an arbrtrotor b y  order of the court, h~s powers and dufies cannot exceed 

those which are necessary to give effect to the order of the courl lor 

re~r,lt ta t (Michael Carfer v Harold Simpson Associates [Architecfs Lid 

120051 LKC 182, 188, per Lord Hoffman). lie very helpfully handed L I ~  to 

the court a copy of cr recent articie by  Mr J ~ h n  Tarrunt, an Austra1iar-t 

acacjetmic lawyer, entitled "Construing undertok~ngs cirld coul t orders" 

(20C)S) 82 ALJ 82. (Thi; article came to atlention we were told b y  Mr 

Mahfoocl, as a rewlt of l l~e industry of h i s  jun~or, Mr Weiden Culey.) 

Rel~ance was also placed by Mr Muhfood on both The "Virneira"(No. 7) 

and The "Avala". 

The issues 

30. The issues tt-~ot arise lor determinalion on this appeal clre wt~cther 

Gfor~a SrnilF-I J wal; correct i r l  her  conclusion^ that (iJ as the arbilrutors had 



I' four-td, ~rern~ssion a/ the rr~utter 10 the arbitrutors bv this cclurl wcrs for thr 

limiled purpose of a reconsideral~or~ ~f the ~ssue o/ 1 t j t :  orl~,rcovl=~-uble 

expenses only [urd not the is~ue of dcrmag!?s in generul). c r r ~ d  (ii) thc l ,  il 

the appellal-11 wished to adduce frest~ evider i~e as regurdr the ac~oal 

sale of t h e  hotel a n d  the stale of the lourisrr~ industry, i l  ougl-~f lo h ~ v o  

rrlace a formal applicntior f c ~  t i i s  courl for <r special order of r-crnlss~an. 

The first issue - the scope of t h e  order remiffing fhe award 

31. The cuurl's pcwer to remif ur~ uwur cl lo a17 arb1 t ra tor is lo be found  

in sec:lion 1 T ( 7  ) ot fhe A.-t>itrotion Act whict- provides thct "tlie Court 3 r  a 

Judge rrwy lrorn time to time remit the mutt?rs referred, or any of them, to 

the -econs~deration of tne arbitrators or um3ire". The "Court or a J~~dgc;)" 

ful- 17e;e pclrposes includes the Court of Appeal [section 16).  

32. Tlie effect remission is stated i l - I  Hulsbury's (LanJs ill England. 4111 

edn reissue, vul. 2, pul-u 6 9 6 )  CIS follows: 

"696 ,  The effect of remission is to revive jlle 
jurisdiction of  the arbitrator vvilh regard to I he 
matters ternitled. 

The ,whole nr only  o part of ern award may be 
ren~~tted. The court may also expressly or 
implisdly, restrict tlhc revival fhe arbi t r2  tor's 
jurisdiction lo recclnsider a particular aspect of a 
tncttler reierrcd. W h e r e  ffhe whole of +he award ir, 
remitted, it becomes wholly ineffecli\/e, and the 
arhitra t o r  rzsl.jmpi his a,.~thori ty in the r e f e r ~ t ~ c e .  
Ever) where cnly 50n7e cf the mcriierr; referred ore 
remitted, it [nay be that there IS neverlheless no 
enfcrcecrb~e award e v e n  CIS -r) f h ~ ,  ~-nclt l i ;~~ I I W /  

remilled. The cci~rt ~ C I Y  make it cr condil on of 
rerrl~ssion that Iho upplrcarll s t i r j~~lc i  r v ~ y  sr I ~ I I  part 



of Ilie award as v \~u lc l  riot I x  crffected. The 
arbilr-cllor r u l ( ~ y  not make I r e sh  findings in rt-:latior) 
to rncrttcrs 110t remitted." 

33. Where there is  a dispute, as in the ir~slant case, as to the extc-nl 91 

the rem~ssior~ and the consequerlt revival ol the arbitrators' juriscl~ctior~, l his 

gives rise to a querlron of co~?struction of lhe order of t h e  courl remiltir~y 

ihe award. Th is  is  how it was put by A c k n e r  1J (as he h e n  was) in The 

"Vimeira" (No. I) (supra, af page 4 1 1 )  

"The extent to which [the jurisdiction] is revived 
will depend upon the order of lhe Court. Where,  
for example, an award is  remitted io  an arbitr-c tor 
to reconsider one of the malters referred, Ihe 
Court may, by i t s  order for remission, expressly or 
ir-npliedly restrict the revival of the arbifralor's 
jurisdiction in respect of t h a t  particuiar mat let. 
Likewise, where an award i s  remitted for Ihe 
arbitrator to reconsider a parficulur aspect of a 
matter referred, t h ~ n  the Court may, expressly or 
impliedty, restricl the revival ol the arbjtrator's 
jurisdiction lo the reconsideralior~ of ltid 
particu!ar aspect ." 

34. In the ~ristant case, i t  i s  common grour~d between !he parl~er, thaf 

the task of the court i 5  therefore to construe the order of this court made 

on 18 December 2008 (set o u t  at paru. 15 above). However, the dispute 

between the purties is  whether for this purpose the courl i s  confined to fhe 

actual words used iri the order itself (us set out in the  ccrlif~ca!e of the 

result ol the appeal issued b y  the Registrar on 4 January 2009). clr whell-1r2r 

i t  is permissible lo look behind fhe order fo 11-~e reasons given for il 3 5  uri 

crid to i ts  interpretation 



F- 
I 35.  T I , x  genet ul rule of co~isiruc tion of judgrncrjts or- orclers 0 1  cr co~.lrl ic  

staled i~ I Halsbury's (4'11 edn, voi. 26, pura, 550) it-) I l ~ e  lollowir-jg Ic;-rms: 

"When a judyrnent is claa~ as lo i t s  Ierms, tlvt 
e v e n  I he yl~odulg: /,or idle hi5tcry ot tile acf~clr) 
I-11cy be utiliscd lo  construe I he judgrricnt 
contrary i o i t s  clear mea~~lng." 

36 As aul t lority Tot I l l ls  prr>p>sjllon, 1 b 1 ~  lea1 yecr edrliirs ol Halsbury's c~le 

Gordon v G o n d a  [supra),  whick is or-)? oI '   FIE cases u y n n  wl?icl\ SSL 

pri~ulcwrjlj rel ie [reliance wcjs cllsc placed a.7 an earlier decislorl of the 

Court of Appeal it] In re Bonk of Hindusfan, China and Japan, Alison's 

case [supra), especially pel Sir G. Melhl-t IJ, ui pcrye 20). Gordon v 

G o n d a  was nr action on cr partnership agreerner~t wi71~h had beer) 

disholved b y  the impuct of f r c ~ d ~ n g  with the erlemy leqislafiorl bs~r jg  

exlerldod in 1941 to Hurlgur;?, where fhc- plaintif: WCI: l i len liv~rig. The 

plaintiff was declured Icl hp ber1~fil:jolly entitled t o  one rr~oiety of the 

shores issued to t h e  d e f e n d u ~ ~ t ,  who ,NGS ~ 1 5 0  dec (~re i j  fc bc 

accountable to I he piaintiff for one moiety of )he cofisider w l i o r i  f o r  whlcl) 

I he clelc;.r~dar~t had sold I tle :l jures to o jhird party. Thc! zo~r r l  ulsi; cl-d-2red 

inqoirics as to whul t h ~ l  cor~~~clerolinn h a d  been, whcrt I-lac bec01-ne of i t ,  

and other cor~sequenlicwl matters. ;he inqvi~-ies in dv? cc;vrsz r e v e u l ~ d  

thaf  the defendcrr~t had 1rec:eived s h a e s  In the third parly corr'rpurly irr 

ex rh r r tqe  for the  shares in whickl the clefenclarlt had heen d~c-bred lo 

have a kenefic~al inleresf and a r ~  order wa; suktsequc-ntly n-~ade thul It-ie 

defendarit should pcry lo t h ~ :  pla~nliff n rrrlviety of t 1 - l ~  o n o u n l  I-re; had 



recaved or) u xrle of some of those shares, fogether wilh iruterest thereon 

al t h e  rute of 5% per nnnurn frorn ihe date an which he had recyivecl the 

purck~a~e price, i l n  crppeul, the detendar~t corltenclcd { h a t  he ouyhl r;ol 

10  have beer1 ardered lo pay a n y  surn b y  wcry of interm) ar-td, 

alternatively, thal lt7e rate of interest which he had been ordered to pcly 

was tc.o high. 

37. I t  wct held b y  Ihe Courl of Appeal ttmt the delcndanl held beer) 

deciarec! b y  the jl~dgrrlcnt to have been, in eflect, a trustee tor Ihe 

pla~~rtitf as to half of the shares in the company.  Despite the facl lhaf 

the subsla~ce ol the stcrtemer-11 of clairn was f1.1ul o partnership had 

exisled between the parties and that such a declaratiorl wu; unusuo l  In 

s u c h  an uci~on, the cc30r-t c~nsidered t l i ~ t  t h e  declarc~tion itseft was 

unambiyu~us and that regard could not therefore be had to t h e  

pleadings in the  netion and the history of  the case for i h e  purpose of 

u!!ribul~ng ar~other meaning lo the declar~tion. Sir Rclymorid Evershed 

MR, cor:sidered ti-,at, ever) if the forrri of the order had beer) one 

appropriate strictly to a partnershjp action, i t  rmight In any ruse have 

inevilably iollowed that, the partrtership !laving b~3ey-1 dissolvc:d with no 

debts or lia bililies to dischurge, "the defendarlt thereupun held [the 

assets] as a tr-ostee as l o  one-half for himself and as lo the other hall for 

the plainlitf" (page 767). In tliose circurnstcrnces, tile Masfer o l  Ihe Rclll: 

therefore conclirded thal, in fhe light of the clear and ~)nambiguous 



c;cclat-at~on of i tie JI!C!!P I h~ d~-:fer~dflrl l had k e n  correr IJy !).de/i:,d 1~ 

I,, cuses whcrc: a truslee was chcrged witbi breacl-1 of t r ~ ~ r t ) .  

by ihe ap~cl iar l l  is  stclted rrlost r-lerr;.ly in !he judqrr-en1 cjt Rorrler L J  (ut 

+ - l r ~ a ~ r n ~ ~ c k  as Ihe defenrlat-ll never al:peu 1 ed 
agoinsl the order cf Danckwerts, ,., which wcls 
niacle on Jan. 26, 1954, it i s  clegr that he is bound 
b y  11-15 provisions of thclf order, whalever those 
pt-o\,ision: m a y  be. F u r  the  reasorr~ w , ~ i c h  tlrl-: 
Master of tl-le Aolls has stated, i t  appears to n-le to 
be clear fhat t f le order p r o c e ~ d ~ d  on the 
footing of a t rusteeship bf the deferldur~t G I  t h e  
original one hundrcd shares which were ~ ~ I 1 f i t t  e d  
fo him, arid on Ihe corresp~nding footing that 
1 1 1 ~  ~;~lc~ir-djfj wets the c&ui que f r u g t  of oti6-hnlf i,f 
those st~ares. I f  thcrJ is  the m e r n i n ~  of the order 
tlier~ cudif yusslio, bccaose the defencnnl 
never al~peakzl i t .  II is  only i /  the order t5 fo 
some ullter c~~ is l ruc t io r~ ,  if it is rrmbiguous in Ils 
terrrs, that i t  appyars to rns to admit of the 
r W~ IC / I  counscI f3r  t d;.ler~dar-~t 
addrezses to us,  vz., thut in t h e  circvr-nstcrrrce~ 
wh~ch cxisleo, ir-i view of thc pleadings in the 
(rct~on cncl file acceptance by t' ie judge that 
there wus a partnership a n d  in view,! also 0 1  thc7 

general law whicn i s  applicabl~ as bet l~ jeer l  
a !he judge rcnriol have intended to 
17013 that the  delzndanl wc~s u trustee o f  Ikle 
s!\c:res wt-~irh were d o - t c d  to him. TI-ere i s  nr3 
such ambiguity lcts to render that argurner~l 
)_)el rrli>sibJe, I ~ ~ C C I U S C -  1 1 7 ~  ol-dsr p~.~c?ecjs (crr~d it-i 

my op~r~ion, proceeds only] on t h e  footing of LY 

lrusleestlip. Even if therc wcrc such an arnbig~.iity 
(3:- ct3017sel sugges-ed c r r w  ur-I which he four  decl 
his (rtlrsrr~pl 'v slmw thal tP,c conccpiiorl nf u 
trusteeship wus riot one whictl oughl tc: be 



aczeptcd ncvertheiess if cli \t. k .  lo th:: 
ohservatior-1s that $11- William Granl, M.R ., rrlude i r )  
Featherstonnuugh \r Fenwic k crrlo -o LCII 1.j 

4 1 kir~;on's zly~r liur I I r l  I t ~e  Hugh Sfevenson case to 
wh oh h e  M u t e 1  c>f the Rolls has reforred I here 
was material, one need suy no more, or) wh~ch 
t h e  judge could find as in my opinion he did find 
thot, t h e r e  was a trusteeshp." 

3Y.  Mr Nelson also relied on lake v Lake (supra), to nlake the some 

poiril. T y a t  was CI case in wkirch the Iorrnal order In drvorce pr~cccdjrlgs 

r~ f lec led f h e  judge's findings tha t  neither Ihe petilioner r ~ o r  the 

respondent [wha had filed an znswer and il cross prayer] had sufficienlly 

proved their cases, with tlie r-esull l t~ul ~~ t t i l he r  of Ihem was er~trtlsd ta Ihe 

relief socght b y  each. However, Ihe ir~al judge, in the  courw of yrving his 

reasons ior judgment, expressed the vlew thal t h e  wife Iiod ccjmrr.~itlfsd 

adultery, and it was from t h i s  "finding" t l ~ f  wife s o u g h t  to appeal 

(and not from the formal order dismiss~ry tlie petition and !he crosc-prayer 

in the answer) 

40. The COUI-i of Appeal held that there was nothing in the zrder, wtlich 

wus in Ihe usual  arid correct form, from which a n  uppeuf could lie, since 

the stafufory right of cppeal wus fruni tile rorrr~ul judgrnenl or order 

dispos~ng of the proceedings arc-l did rlof extend to findings or slutemenfs 

referred to in the reasons given b y  the courl for its conclusiori. 11 was 

pointed out b y  the court that I h e  forw~al orcer cot-reclly recorded Ihe 

re;ulf of the proceeditlgs and, the wife nol hav1r3g sousht tn nppt-nl {row 



tiwt order, Ihsre wcrs r~olhing Irom whii:P she ccluld opyxul (hec p ~ s  

Ev~I - shed  MR, crt pages 150 - 15 7 u r ~ d  per ttodsr~r~ LJ, u l pages 1 !i 1 - 152) .  

4 1 .  TI-)? real issue in lake v lake (supra)  was therelore In delr?~-w?//;lr, no/ 

so rnucl- whirl lk~e crder ul lhe zaurt nlectti,, hcrl wilat was fk~e orclrer / row\  

which cr r,igl-il ol appeal lay. Lmked al In t h i s  wi ly,  i l  i s  hardly swprisil-~g 

lhal t h e  deci;ion was that an appeal lay from t h e  formal order of l h e  

court arld not from anyth'ng said b y  the judge in giving his reason:. Thk i s  

indeed tlie vrinciple for which tlie ,:as? ,&us cjlod os cruthnrity b y  1 t 1 1 s  

caul-t in Allen v Byfield [No. 2 )  11964) /' WlP? 6?, pcr Lewis JA ul page 75. 

(/,no' see Crvr, i,rc)cedure, 2006, vo l .  1 ,  page 1596, whcrc the case is c i t ~ d  

u r ~ d ~ r  tt-le rubric "Appcal: are against orders, not r~:nsoned judyrner~ls". It 

i: also of inlerest to  not^ thut peitlqer Everswd MR nor Hodson 1-1, b~?th of 

whom 11~rcl heen members of the c ~ r t  in Gordon v Gonda (supra/, jusl 

two weeks earlic~, wrade srny r2fererlc.e In I h a l  case 1.1 thclr j~~dgmet7ts In 

Lake v lake. j 

43. In Repairintion Commission v Nation (supruj, u dacisior of l!lc 

Federg' Cr~uri of Australia, the court tr~acl~ arh ordsr rernitlr~g u "niattet" 

f o  / f ie  Adn71r)istr il.ivc Appeals fr'lb~rlal -o determire a wcrr vetcrum*l ' 5  

entitlement ta corr\psnsclt~on for a war caused diseasz. The; queclion wus 

whcthe~ "thc mcrtter-" encornpcrssc-ci all thing: in d~sp~)tc. t~efvveen the 

1pariies or wr3lc I~rrlt-ed l o  Ihe  parlrcr~~ur lssuc sf ccrusgfion w l l ~ r h  i ~ ~ d  k e n  



c m ~ n v u s s e d  by thr  ~jarlier before thp roc~rt The judge al first iristcrncc 

( fdor l l~ r~p  J )  look the view that il ivus so lirniled. Or) uppeol, Bcaur-nor~l J 

( v~ i f h  wt1or1-1 Black CJ and Jenkirisor-i J agreed) sold this: 

"40. The more clirficult queslion is whether, upon 
its true conslructian, the order should huve beer1 
read down, a; Norlhrop J has now bed,  s o  ac lo 
have rem~lled to I l ~ e  Tribunal ~ n l y  thal purl of the  
claim as was concerned with the alleged 
seyuelu, ihvl IS, 1 ques'ion whetkl~r t h ~ ?  
neurosis was war-caused. 

4 1 .  The rule In England IS thc~f when u 
judgment is clear as to i ts  terms, not even t7e 
pleadil-igs nor action mcly be vtilised to conslrue 
the jvdqment conlrarv In i .7 r l ~ r l r  mecrnirlg 
(see Halsbu~y's Lows cf  Englor~d, 4th ed., Val. 26 
at 2731. Where, however, the judgmenl or order 
I S  umt~guovs, 11 may k ) ~  ~-mrn~ss~ble to resori tc. 
extr~nsic muterial, including the reasons 1Gr 
1l)dgm3nt, tc r zsolve the ambrguity (see Gordon 
v Gonda I19551 1 All FR 7h? at 765, 768). 

42. A similar apprnach h a s  heen  t a k e n  in this 
counli-;/. I f ,  us in t h e  znse of "speaking" order 
(see, e.g.,  I.C.1 Austra!iu Operations Pty. ltd. v 
Trade Pracfices Commission ( 1 QQ2)  38 F C R  248 3 1 
262) its true Inearlrng is "immediately plain", the 
terrrls of the order will speak for themselves. If  this 
is not  lk~e ccse, Ihe t r ~ ~ e  m e a n i n g  may b ~ r  
c~scertuined according to ordinary rules of  
consir~,ction.. . 

Under fhe ordinary ~ule; of construclion 
evidence of surrounding circurnsf~~nc:es is 
aclmissii~le to (xcsirf it? t h ~  interprelatjon of u1-1 
ins t rurnsnt  if Ihe language s ambig~tous or 
cusrep-rble of more t h ~ n  one neariing, but not 
admissible irj rontrai.-lii:f the urly uuce of Ihc. 
inslrurncnt when it  has '1 plain meaning'. 



43. In trly c,p:t,~~on, tht:;. language 01 the order ~f 
ren.,iHe,- WU: p i  of I Ihur- Or)? 

rrleot2~ing. The web-d 'mailel '  could h a v ~  ~ r ~ e r l t ~ t  
the wl~ole queslior~ beii,,~cj I t  ~e delormiriat~on OI 
lhe ~esyorlderlt's ;:la~rn f i 2 1 .  a lurll-er pensior-. But 11  
co:~ld crlso have rnecrr~l the ~pec.ilic. djsrsufe I!~tsri 

cxgitated beiore 'he Courl, thal is, 111e ssquela 
i;sue, All hough, 'I--la t le:' I; sot-net~mes ~secl, i t 1  t t le 
~orlsljfolior~al sense, lo descr~be ihc ~ h d - f '  of u 
dispule dealt with by juc'lici~t process, the 
lflngvaye of lhe Veterar~s' Act indicalcs that .I? 

nlhcr conle~ts, 'matter' ccrrl 1-lave o ncrr-ower 
rrlenrlirlg. For instaricz, US h a s  been r~r>l?cl, b y  
s.18(1), it tr; provided that it is the duty of IVle 
C'onltliiision, inier rllia lo deferniine crll 'ma l tcr s '  
relevant I5 the dc-lerrninatior~. Ey s.1$(2), cerlclin 
pr~v is io r ls  are wlade whet-? the Oocrrd, 1 he 
Tr,ibuna' or c court n ~ k c s  a decision retmiit~ng to 
f C~t?.mrr~jssicjrj ' c ~  mo tier' kteirtg the cxcr,r?ssrnen t 
of the rate of  t h e  pension, ar the fixing of the 
date f r c j r r  I which u decision i s  to operate. 

41. It follows f r i l r r - I  t l -~e ambiguity of .he crder GI  
ren~~ttet that resort muy be hue, in cid cl f  i t s  \ rue 
ir-rterprelalizn to I he ~urruunding c~r.curr~stanct:s. 
l-Y-o\e rircum:toncec included, of COUI- ;E ,  the  
reasons fot judgrnenl. When regurlJ is had to 
ff-.ose r e a w n s ,  it appeurs clearly thcll lqe 
n-egning tc be giver, to 'mutter' irr Il-ie ~ I ~ S L ' I  1 1  
clmte~t is the more restricted one, that is It-ip 
sequels qvest~on. TI-hat was the o r ~ l y  issue 

tendered for clekrminalicn b y  the Courf. There 
NCIS rlo issue t h ~ r '  the sinusi'is wcs war-caused, 

45.  I t  tollows fl~crl  I agrc-;e w1lf7 Idorthrcp .J that 
I h e  r i  went hevor~d i t s  j\~risdjctjor i r l  
ernbclrk~rlg upor t h e  s~nus~lis iss~,e" 

43 .  MI Tarranl's artirle "Construing ~~ndertckings and c o u r t  orders" 

(supl-a], whikh I have found to b e  very helpful, identif~es two clifferer~t 

approaches r l  Auslrcrlia in I-ecpn; times on this qvesiior?. Che f ~ r s l  if,  whcs? 



mighl be cescrihed as Ihe "trcldifional irpprouch", ot wkiicP Gordon v 

Gonda (supra] can be lakan a5 a n  example, requir~ng some arrrbig~lity 

belore iesorl to malei~al extrirs~c lo the order itself muy b ~ :  hacl,  'Itle 

second line of nuthc~ri t ies, on the othcr hand, suppcrts /l ie pr opo>iliori Il~ut 

"Cclurt or.devs, whether ambiguous or not, should crl\nlays he in terpr elcx in 

the zonlexl of the reasons for .udgrnentM (2008) 82 ALJ 82, b4) .  Afler a 

review oI cases o n  boih sides of  the !ine, Mr Tarrurll concludes fhat I h e  

weight of modern Ausirulian aufhorily supports this cecclnd line of 

oulhr:rit\cs, wl?ir:h tecugrises thut "Giber\ lhal arnh~guity is i r l  heren 1 in all 

Ianguaqe, i l  would be tor! r n ~ l r t \  lo expect t h a t  orders r a n  bc expected 

lo be self-ex2\arlal~ry. tllough that be a worthy ideul" (per Saninw JA in 

Afhens v Randwick Cify Council (2005) 5 4  NSWLR 58, 79) .  

44. 1 have a l ready  muae rcference lo the judgment of A c k t ~ e r  LJ in The 

"Virneira"(No. 1 )  [supra, ul para. 33). In t ho \  CUSE, on C~WUIC! having been 

r ~ m i l l e d  lo crrbilral2rs for rc-consideration I ~ I  ilie l ighl  uf I\le judgment of 

the courl, one party sought lo raise an Issue which h a 4  nol C - ) T ~ V I C I I I < I ~  

been raised rn the arbitrat~on. A d~spute arose as jo whether this was 

permissible and directions were sought from t he courl or1 t tie quesl~o--. 

Acknei L J  observed that llie rescllutio~,) of the 2roblem dependcc' enlirely 

IJpon t le extent fu wl-ril-t 1 I !  ~e crrbitrators' jurisaicl~on 'lad been r e v i v e d  Gy 

'he arder' rerrlittinq the award (ot p r r g ~  4 . 0 ) .  On this bus15 i t  was 

accordir~gly be ld  t ha I the ievived juriscfirtion of the arbitratl3rs wa; limited 



fo Ihe ~~url~c:)lar clspei;t of thc-: rnalter 1-en1il ied to I hen?: I hc-:ir jurisc:iie tior-I 

wu: re~,lvc-d "lo Iha t c x t c r 7  t ,  and lo Ihul exleril only", rwrld ii orlc? ]>arty 

de~.;~rr:d to rcr l jc:  a new issue "which had I - I ~ V ~ I  beer1 meulio~-led I r I  the 

arbitration", t would be necessary io  crpply to I he court for LY separalf; 

order of remlssiorl lor that purpose (per Azkner LJ.  a1 page 41 1 ) .  

45. The "Vimeira' (No.  I )  was zons~dered arlcl crppiiwl ky  Fix J i l l  The 

"Avala", which was u case in whicbi t h e  judge was ccr-cernr5d Ir] 

ascer-la~r-~ It?e exierit of the revi~ul of Ihe arbitrutor's jurisdi~tior~ by orl 

order of the court rcrrlit tiny a n  award in lhe followir>g terms ( p ~ g e  3 1 3 )  

" A n d  ~t is lur1nc.r orcered hy  agreenwnl of i t ~ e  
pa!-tie~, that pursour7t to secf~on 22 3f the 
Arbitration Act, 1950 lhe award of the arniiralor 
dcrlecl 1/7e 2i)'I1 day 3f  July 1993 L,,.c ren.~itted tc 
the arbitrator for reconsideratiorl of paragrap11 
;I .l of i k e  sirid awurd." 

46. Duri:lg 1/72 COOI-se 0 1  the parties' preparcr tie-1 for Ihc remiit ed 

henrr.7~~. one par ty  (for t h e  firsf ttme In either the arbitrution or the litigution 

orisin3 frorri i t )  iastzned upcn what Fix J described (at page 3 1 4 j as a 

E p c j i ~ l l  wit11 respecf to I he quuntif i~a  on of.. .darnslgc-s". The 

qvestror~ therelure CITO~F: wtwl hct the crrbi t r  utur derived jurisdic tiorl frowi 

Ihc- r~3rn rss io - I  0 1  fhe original awurd us to th-s rlew point. RIX J, ~nfier 

r:->;:tcr,it~g lo The "Virneiru" (No, 1) in s o m e  dci.~i l ,  observed as Ic)liows (at 

"I! appears Iron-I thm3 ludgrnent ct 1 I - e  Courl af 
Appenl in t hn l  ca:e that the cj~ies1j~~n of j h r ?  

c-:xtent of  thi. jurisdiclion ren~i tied under an order 



i s  primarily a yuestioti (.;rl file coristructi~r~ of tt-IC? 
order, but that, as happened in tliuf cose, and 
as muy well happen in tnany i l  nol most, sirrilar 
cases, the width of the ~ ) i d e ~  \ I U ~  ) O  be cor)strcled 
in the lighl of the judgmenl and a n y  discussion 
befor-? lhe Court whick m a k e  the ord~r.  

Ir? the present case, ttle order of Mr. Justce 
Tuckey itself is quile bland so Ic l r  us uny  definilior~ 
ol the extent of 1 tie rerrlission is conzerned. II 
remifs par. 1.6 o l  tk~e award !or re-considerutior~. 
Nevertheless, as 1 have aireudy mentioned, MI-. 
I Icrnco(:k 1elie5 upor1 the rejerence HI the cour2e 
of his judgment b y  M r .  Justice Tuckey fo  the 
whole yuestian ol the ovtr-ers '  loss being 
cor-~sider t$d u ~ o n  remission. 

In my judgment the extent of lhe remission tn l h i s  
cuje l l u s  tc be interpreted b;: reference to the 
order ir~ the ligqt of the buckgrourld to that order. 
Thaf bgckgro~nd incltdes not only the judgment 
ol MI-. Jusllce Tuekey bu t  a'so of coclrse the 
circumsiances in which the order came lo be 
made, us 1 have menhoned t=\/ agceemcnt a x  
wilhoct argument, and also in the light of Ilie 
~ s s u e s  upon quantum which were raised before 
Mr. Justice Tuckey by the cl?arterers' nofice cf 
origincling rriction. It i s  clear and it hcrs beer] 
frankly accepted before me, lhal t h e  issue new 
in question, that concerning fhe bringir~g inlo 
creclil bI the expense! which would have beer 
incurred by !he owners if the voyage to Turkey 
had beer) performed, hod not been before fhe 
urbiftulor at tP,e t ~ m e  of h~s t ~ r s t  award, was n ~ t  
raised 1t3 the r~otice of origincrtirlg mot io~,  had not 
been belore Mr Justic:e Galehouse at the iirnc~ 
t t~u t  115 gave leave ' o  appeal, and had not 
been 1-arsed or rnent~oned GeTore Mr. Justice 
Tuckey upon the hearing of thcrt appeal,. . 

W h e n ,  however, a Court remils an award to urt 
. . 

urbitiu\r31, 11 IS 1101 remitting a whole disput?, 
unless Jpon the terms ot the order i t  expressly 
does so. I t  generally rerriifs sotrething narrower, 



ur ~d wl-ierl it does s o  agclirlsl l'lc t>uukg r~~~r ld  of 
o r ]  ~?ibjtr(~l; i>r~ ~ t ? i ~ : b i  I.~i.ts i l l 1  C+CICI~ beer-I de f i n~d  
b y  plc?cldir~y ( . - I I - I ~  urgi~mlr:l?l k ~ c l ~ r e  on urbitr-crliori, 
il I; some one or mcic-: of the jssues as so def~rlr-:cl 
w ~ l  hir) I t l t ,  hcope ( ~ f  ihe rcfct's.rrrc- ihclf Irl yonctL~l 
muss be conriderec lo be 1I1e wbject mc-rlter of 
I 1  \e rer~~ih~lur\ . "  

47. Wh~lc it is correcl t l ~ t i i ,  us MI- Nelson vdu; at pains Ic. empk~ssjre, hcnll-I 

The "Vimeira"(#o. 1) { ~ r l i l  The "Avala"  hod to do in po:nl oi fo(:t wit11 

criturng~ls !o introduce "new poi1 i l s "  ctt the remi'iccl hear ings ,  tmth ccrces 

sewn lo me to turn @n !lie wicle~ propositron thal t he  quesliorl cf fhe 

~ x t e r t  of the urbit~alor's jurisdi~lion 7 s  I emitted i s  primarily a questian r ~ l  

construciior~ ot the order, with reyut c lo wl-3icl1 "the widlh of t hc order ha: 

Zourl wh~ch rnckcs order ' (per Rix J ,  crt y u g e  31 5 ) .  

4 .  Both The "Virneira"(No, I )  and The "Ava lo"  are nloderl-I crrb~t.crlj~r~ 

crlses, deu!jny with t h e  vely p~irrt  thut is ul issue i r ~  the instrrlf appcol, tha- 

is,  t k  extent to whizh an urb-trator's jurisdi~tian car1 be t a k e n  In hove 

been revived b y  an 2l-der ot the caul-i rumittirly url ~wur-d.  1 crjn tkrcr~forc.  

11a Iurcrlly hclined to acc-old :hem higtl iy pel s ~ a s i v c  value. Irl thc ins tan1 

caxe, ]us! as in The "Avala"  [where I l ~ e  uvdc~rr31 was rcmiltcd lo \he 

arb traior "[or recans~deration of purug~upli 1 .i\ ol Ihc  scid crwcnd"), I !  

set3rns lo file 1/10! Ihe orcer of i l l i s  courl r ( < r ~ ~ ~ f f . r i g  f he award ("the mutter 

''ql_rite bland so far as grly clei~nitio~? gf the exler~l  0; 111e rd2mi;sicln i s  



concerned", us R x  J Ihougl-~t in tho1 rose ,  I i l e i ~ b y  neccssiiuf~r~y, i r ~  rrry 

view, rcrwrl  'o the back~round to the order, includ~ng the judgrnerll of  

klarrison F, icb dde terrnine the extcn: of f he ren~ission In Gordon v Gonda 

( s . ~ p ~ - a ) ,  the ordt?r ol I he cour,, ltluugl-; unusual i r l  (orrrl, was r : n l  only q ~ ~ i l e  

specific, bul also reflected wPat Ihe Couct ol Appeal obv ously tIlo~.rghl Io 

be t h e  i ~ s f  ar d ine~i lable conclusiu? in the circun7siarlces. 

49. 1 would in any event, if 1 ,#ere at liber-ty to chocse, preler 1Ple second 

lin2 of Austrulicrn cluthorily ~denlified by Mr 'arrunl, to the effect \hut 

con tcx l  c~nd buckground are always cssenticrl toals !o the conslruclion oi 

court orders, as indeed they undoubtedly are to the interpretat~on ol 

docurnenfs generaily (as Glor~cll Srnitt, j held, aaplying Attorney General v 

Prince Ernesf Augustus of Hanover [ I  9573 AC 436; and sez nnw Reordon 

Smith l i ne  Ifd v Hansen-Tangen, Hansen-Tangen v Sanko Steamship Co 

[ 1 ? 7 G j  3 All fK 55'0, c;p. per Lord Wilherforce at 574 urld Investors 

Cornpensufion Scheme Itd v West Bromwich Building Society [I9301 1 At[ 

ER 98. es3. per Lord Hoffman ut pages 1 14-1 15) This ~ l u s i ,  i f  seems to me, 

be even more s~ in fhis cuse,  where the clrbitrutors were ~ e i n g  usked to 

re-operl in i t s  ~r~tiret:, an i;sue !o which Ihey had previously devofed more 

t1,la.l a th~rd ol their written reosons. I- be~ng  ci>rnrrlrjn grvurjd tho!, o.; lorcl 

Hoftmun remarked in Michael Carfer v Harold Simpson (supra, par a. 1 1  91 ) ,  

"tt-le powers and clu'ies of the arbitrator cannot exceed what is necessary 

Iu give effecl lo the nrdei for rer.nitfalW, I would t~avl? tt-~o~gllt that Ihey 



were f ~ l l l y  er~litlecA in ll-lclse cirr~~n-~stnrjc-rs t i j  hcr\!e rogorcl Iv 11 re ~ U ~ ~ J K T ~ C I - I ~  

of Ihc c:clurl, as l h e y  d~d, Ito id~!i i i i iy Il-le limtls, i /  ar ly ,  ol lt7e revivul 01 It-;c-)i~ 

jurtsdir:licr~ by the order 111 I\-lc uou~-l .  

50. Looked at in this way, I enterlain -10 doubt whutsocver. upon a 

reading of tlarricorl P ' s  judgmcn! ur o whole, fhct or] i t ;  PIOF)(+( 

cor~strudior~ :he crder of l t-ris covrt wus ~ri-eodecl lo direr t I l ~ e  ~_Y~K)I~I-u ;o rs  

t CI n ner:onsjrlercrlj:)ri :,I t l ~  iszuc o/ clurr~uges a: regard: Ihe i realr l~er~l  ol 

!ho unrecovc-rahle expenses cnly. 0 1 - 1  tl-)is poirt I l i r ld myself 117 full 

~ ~ g r e e r ~ ~ s ? n l  wilh Iljc ark?itrc~lors c r r d  Rnria Sniifh J. 

51. 6ut ever I i f  t t i i j  courl were  obliged to ndhere slriclly t r  the 

I~oditiolial opprcuch, tvrc~lt i5 ,  i r  I 1l1e absent? cf ar)v urn~iyuiPj ,  t~ Inrlk no 

iurlher than lhe !our corners oi tt-IE: order i l~e l f ,  there IS,  in my view, on 

oh~~lou5 an-:biguity in the cjrder itself. As WUj  poiriled ouf in Repatriation 

Commission v Lionel Nafion (scpra) nrld as Mr Mclhfclod submitled, the 

wold "n~u l t e~ ' '  u5 ils~-d IT.-I sub-;jaragrapG~ (21 01 the c~rde~ * s  capable ol 

bearing both the wider rnecrning attributed tc i l  by the appellcxni ar1i-1  it^: 

nzrruw 13-]carling lor v/fl ic/-- the r'esponclcnf contends. If tl ~ a l  i s  so, u17d in 

rnv view it p1ui1-1 y is, then Gordon v Gonda (sup:cr] i~ itsrtlf cruqhority lor 

soying ilm: resori nluy thcrefure Ije nod -a i t l~ :  surrovnainy circun\sianc?s, 

itlc-luding th? reasnrls for judgrnenl, which make it perlsctly clear ihat Ihc  

(:)I-Jcr frlr rc11 ~issror) by (:or ~ r l  was for f 1-~c-: purpose 01 a r .e~i>r~siderr  trclr l  

b y  lt~c urCsit-ulorj of their ttc.crtn-ent of Ihc unr?cr,verokle &:..upct?~c:ls [;I ,ly. 



The sccond issue - fresh evidence 

52. SSL n.~r~ir~luirl\ f i lc l t  rhe possrt),lily of the sale o f  thf-: hol?l, cr; well crs 

r :~url:tl c;onclitic~ns Ir Ihe t o u r ~ s w ~  induslry, were bolh ~ssoc:s i r ~  11 he 

c ~ r i g i r ~ r l  urbitral~on, with Ihe efiect thaf, the award hcrving been rernit.ed 

orbilralors have cr duty to hear. Iresh eviderlce having an irnpacl on lhese 

53. On the question of whal evidence mcy be ua l l~d  on u remil\ed 

hecrring, Halsbury's ;fates the tcllowing (op. cit ., loc:. cr t .. u t pcra 6971: 

"Where un awurd 15 rcrni-ted to the 
reconsidcrcri~on of the urbr 1 1  u for or umpire, h~s 
or~g~ncll powers are thereby rsvived In relalion to 
Ihe matters rerr-rilled. It 1s hi; duf;/ lo heor suc!~ 
further evidence ~ J Y  the parties may wish to 
preser 1 1 ,  or~less the remlsslorj IS merely for ikie 
purpose of c2rrect1ny some formul defecl 9, 
rrjuklng sunle alI3rat1on in the award which 
would not i - lvolvc fhe Fear~r~g of further 
evidence " 

54. ZZL sclbmrtted that, given the known facts of the sale gf t h e  hafel 

ar~d  the 1ouirsi-r-t indus:~y nEw being ''in the do\Arurnsu, VRL's position with 

regc~r-d to evidence of this being plcced befo-e ard considered b y  lhe 

urbitral-,,r-s purswmnt to I he order remitting 'he crward arnfiunts in efiect to 

on clforl lo hold orT\ fo "tlhe~r windfall daroayes". Those dunloge; were 

awarded b y  ftle arbitrators on a footing thaf is  now demonslrab y 

unsound arld lhe subseqvenl  events (whizh are "aec~mplished f ~ ~ c l s " )  



for i t s  I r x  lo~scs. 

55. SSL relied 101- this ;~_ibrnis~inr~ on the recent decis~orj of tl)e l-Ir>..,s~ o: 

L~I-ds in The Golden Victory ( s ~ ~ p r c t j .  Thai zasc otoss oul 01 a t:V~crr lr-rpzlr iy 

in respr-.c! 0' n v~rrc? l .  Ihe Golden Victory. The lacis of 117e case, cs Lord 

Frown r ~ 1 3 ~ ~ r v e d  (at 1)ara. 16911, "could hxrdly be siw~y>le~" a l -~d Ihc 

following :,ummary 01 f he relevcrnt facfs 's lukerl frmn the jcrdgmont of Lord 

" [27] The charterprrrty of 10 July 1998 whereby 
ii-lc cppellanls (the owners: arid the respondents 
[ t h e  chrrl-term) agreed r>n zl charle, oC Iho 
vessel, Golden 'Jictory, for a perir)d erld~ng or) 6 
Dec.?rnber 2005 containe3 a provij~on (cl 33) 
enabling either party lo ccrnuel fhe  ch1~1-tel if war 
n r  kmsfilitie~ should break out betfleer1 any  two or 
rnor? ol 3 r~uinher of nanled countries. The 
named countries included the United Slr=rlez oI 
Amer~ca, the Jrlited Kingdom anc Iraq. The 
charlerers in breach of CGI-ltracl repudiated fhe 
ct~crrter 017 1 4  Dcretnber 2001 when t h e  char-tel- 
t 7 ~ d  r~eat'ly faut years still lo rur. (but subject, of 
course, to t he  cl 33 possibililies c. j f  cc :~ ice l lu f l~r~ 1 .  
The owners accepted h e  repudiulion on 17 
Dec31nf~er 2001 and clclrrled damloges tar IHle 
cliartercr:' bl-eac:h of confrcrzl. T h e  ow:lc-:rs' 
claim wen1 to arbilrct~on and, u11e1 v;l~-iovs issues 
bud beer del~rniined b y  /he arbifra tc~r,  all in the 
owners' favour, k>ut befure the arbitralcr- h a d  
assessed 'he quanlurn o f  tho d:rrncrges pays ble 
G y  the cl)ate~er;, the outl~,-ccrl., in Marcrh 2[103, cf 
the secorld Gdlf war occurred. The cl-~crrterers 
said ti~u t if the zhlrwrterparty had still been on fnc,t 
wherl t h ~  second Gulf war begari Ihey w01,rlil 
t \ u v 3  exercised ttieir cl 33 right to hril-ll.1 t h r  
I a I 12 ori end. The) subrni t led, thsrefor(:, 



that the owners' damages tor the11 (Ihe 
churterers' j brenct of contract ~/10uld bv 

Ceiletnbe! 2001, wt~er? the cc~r~traci came lo ail 
end on the owners' acceplcrnce of thc~( 
reputjia!~o~\, lo Mclrch 2003, when corllrcrct 
would have come to crrl end I if herd still been or) 
loat. Tt.19 owners di;o~rwd. Thev said the 
drmages should be assessed by reference: 
Ic, Il?e value ol their rigkls under the charterparty 
a; cr t  1 7 Dcccrrbcr 200 1 .  Thul usses~r r  ~ e r ~  l could 
properly take accounj ol t h e  chanc.e, a;sessed 
us al 17 December 2001, lhcrt cw cl 33 event 
enabling one or bther parly Ic? lern~inute !he 
cur-~lracf might occtr, but should not Icrke 
uccount of the ac1~~~11 fiC:currenr(- O T  rlny even1 
sub\equent to 17 December 2301 . "  

56. 11-1 a mcjority decision, fhe I i ~ u s e  oi Lords decided ti17 ngr'eerrwnt 

with thc arbitcator and It I(.: coorls b e l ~ w )  in tuvclur ol ll?r=- c h a r t ~ ~ r e r s ,  

holding lhal the weli established rule recuiring damorqes for breai:'r n! 

confrcrct to be assessed as at Ihe dale 31 the breach d ~ d  nol require 

subsequent e v ~ n t s  occurring before the actual crssessnlcnt lo be ignor2d. 

LZlhaf Lord Scott (who was joined b y  L u r A  Cur;well and B r o w  rrl Ihe 

n~cljor ity) described (at pura. [29]) as f he "fundamental princi2lc 

governing the quantum of ccrniages for breach ' ~ f  conlrac I", IS thut Ihe 

victim cf the hrec~ch should be placed ir the same sil,laIion, as Izlr- as 

rnclnev can dr~ it, that he would have bee11 i r i  had Itie c:or~tract been 

per-termed (para. 1321). While the assessmeqt at the breuzh date rule car) 

usuall\i achieve that result, tnis will not always h e  so and in the instunl 

case, the terrrirnating event (the outareak ol worj qav i r~g  in fact occurred 



k)el()t-~? lkle [jan-jages crJrrle to t>c asessxl h\; flw a~-\:~jlrolor, i l  LVL!(, :?$I 

lo1.1gcr nee-rhsscrry Icr Iiirn to esliruiulc-i the likel~klood c:l il :?cuurrlrjr;j, I hr-, 

a~ll~rll  ~ L I U ~ E I  now bcir~g knuwn The a r g  ;rr~et 11: f i l  shipc1wre15 ICJ {I-\[; 

conlrary on lt7ese facts offended ' I t  compensolrsry pr i~~~ci l .~ l~"  of 

~ I i i rnc~yus -or k~reucl i  of conlrcrct (per I3rd Scolt, a1 paru. [ 3 8 ] ) .  Lo~d 

Dioghom, witkl whom Lord W a l k e -  ogreecl. d~sser?tc;.d sli-ongly, etr;.pljcr~rsir~y 

the v~rlr~c-?c ol  ceria~ntv, finality, ecse of settlerr~er~l, corlsisloncy urd 

c;.vhercrice, all irnpor,lcrr~t cor~sidercrtions irl cornrr~ercial Ir-clnsuclior~~, 

servecd by adherence to the generul rgle ilpr~ras. 1221 clnd [2?)). 

51'. This is  obviously a decis~on of s o m e  ~rr~por-ance in relatior) to t tic.: 

p-inciples of c~mpl?r'lsnljon f ~ r  breach of ccntiazt, despite one lead~r~c~ 

i e x l h o n k  on the law of contract having already expt-esse3 a preferer~cc 

lor t t t  rrrinority vlcw, 3r1 t~le hasis thnt "the QPPIOQC~I of the rrlajoril y 

in trodl_ic:es urwelcornt; ~lncertcr ir~ly" (TI-ettel, Tl-~c Low of Contrcrrt. 1?1l1 

ecfr~, patu. 20-071 ] 11 IS hardly surpr~sing thal ,MI Nelson should :~uv t=  u~ yed 

it sjronglv lugon us. However, 1 cunsider i !~a  t Il-tere i s  a criiical d~r,l inrl ir ,n ic, 

be made beiween that case und I h e  inslant case, which i s  thar in The 

Goldcn V i c h y  ( s ~ p r a )  1he rrrbill-aior had nuf yef en?bnrrke3 upor) the 

asscssme-lt of dorr~uyes. 17 the i n s t r r ~ t  crise, the a r b  lrainrr, 12mx\te ~11-cgc ly  

c~sse:s~d f Pie damages to wh~ch V K L  IS ent~tlsd uric!, save to th(: cx tc r i l  

-hat lheir j ~ ~ r ~ s . d i ~ l i i ) r ~  1 3 3 5  beer! revi~ed b\: the or3c!- ol li-1:s c~:u,t r~;r:n-~tl ll7g 



Ihe uwcrrd lo them Ic,r crnn~idaralion ol ihc ir-r-)pact r;f il?k urlreiovcrable 

exgr?ryses, 1 hey are rrcrnr-clivi$gl\; funcfus ofi~cio. 

58. fihile i t  ir o foct t!lal Ihe issue ol the poss ble ;crle a: itio l~o le l  wcrs 

among Ihe ~ssues which were orig~nullv bciorl; Ihe at G~tr-ulur 5 ,  i l  15 a l s ~  Ihc 

case fbclt their c r w ~ r d  was in the end arr ivcd at or? il-ic Icl~lirly thcrl ihere 

was no SCIIE. of lhe hclel i r i  prospcct .n Ihc !or-eseeut-~le I~ tu r -e .  T h ~ s  was 

also /he posifiori when the matter came before klurr~s J and Ihe CouFl of 

Alppeal {see para. 1 4  akovc j .  111 the l igl~l of Irly concll~sion that t h e  

rern15cinn nf the aword I r l  t h r s  case was for the lir-niled purpust' ol allowir~g 

thc: nrkitrotors to 1-evisif thc issuc of the ur7recove1uble expenses, I do rlof 

f P ~ i t ~ k  t k l c ~ t  i t  i: open to SSL to re-open tt-1s ~r~u ' ter  t r ~  adduce fresh evidence 

n n  t he  iacl fif the salu und condit~ons ~n lllu lourjsm induslry g~rle,ally. 

59. 1 iherelorc agree with Slol-is Srrlilt~ J 's  corlclusion on th is  po.nt Ihcil I /  

S S I  wished for t h e  at-bilrators to re-ope\-\ the rrutter ot dan~ages generally 

i l  would h a v e  required a scparale order ol rerrllsslon lor Ibis purpc-se. 

W h i l ~  I accept, a s  SSL cantcnds, tliaf A c k r ~ e r  LJ's comrrenl cr? the poinl In 

The "Vimeira" (No. I )  h a d  fc do with an issi~e I t - u t  had r~nt been originully 

part nl the arbilrafion PI-oceedirlgs, I du riot lt~ink that I h ~ s  rnakes r~ 

rlifierenre in principle to thr conclosio~~ It ~u t '11e u;bitra;or's jur~sd~c tic~n wil! 

only he revived by rernissiorl in the ordinury wuy t t l  the exlent  required for 

t h e  purposes of  lhc r cmissir>n, U I I ~  '10 1u1 llbe:'~. 



' C Conclusion 

6G. ' T  t lese crrr; t l  ly reasc;r 1 5  lor concu1-ring MJ~I I7 the deci:;ri)n of the .::our! 

to dismlss Ihis appeal, with costs to the respo~,~dcn t is be laxed, il r l o l  

sc~cjr lc?r  agreed. In 1he ilght of the conclu~ioris to whiull I have c:!rr~e 01'1 

the rrialn issue: in the appeal, I have rjol four~d ii neccsscrry lo expie;.; 

vicw on ll-~rs issues ol res judiciwlo and i~sue eslqppel alsc~ r:ur'wasscd 

before us by respo~~denf in the counter-,ncl~ccs of crpueal. 

DUKHARAN. - J.A. 

I too agree. 

ORDER -- 

A p ~ e a l  dismissed, with costs to the respondent to be agreed 01- 

taxed. 




