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CAREY J A

The United States government has requested the return of
a fugitive, this appellant, to face ﬁrial on a number of serious
criminal charges including murder, kidnapping, and several drug
related offences. After his arrast in this couunctry, and a
hearing be%ore one of the Resident Magistrates in St Andrew, 1v
&a#;orderedﬁ;hat ho be committed to custody to await his
extraditidg. The appc¢llant duly applied for an order for habeas
corpus, which hearing took place between dth and 10tn November 1993,
and was dismissed. At ithat hearing the apéellant applied to
adduce additiocnal evidence from one Dionne Lewls but that
application was also dismiss<=d., Both those orders dated the
12th November 1993, of tihe Full Court of tae Supreme'Court
(Theobalds, Bingham and Langcin JJ) are now the subject of
appeals to this Court.

i consider first the motion before the Full Court, that
is, to adduce additicnal evidence of Dionne Lewis by way of an

affidavit. Dionne Lewis gave e¢vidence before a judge and jury
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at a trial in the Eastern Districc of Pennsylvania, United States
of america against eleven co-defendants of the appelliant for
murder, kidnapping and conspiracy to distribute cocaine. She
made allegations in her depositions which plainly implicated him
in the commission of these crimes. In the affidavit which it was
then being sought to adduce in evidence before the Full Court,
she recanted her earlier allegations against tha appellant and
deposaed thet she had lied in her deposition. In that affidavit
she also sworc as follows at p. 79:
"e.. Throughout the proparation of the
said affidevit the peclice representatives
dictaved the matters they wanted included
in the affidavit and whatrtever Lhey
dictated tc me i went along with in an
effort to have my life sentence raduced
and so as to got out of my predicament.”
since she gave evidence against the co-defendants of the
appellant, it must be accepted that shoe was a self confesscd
parjurer at their trial. There is one other comment which 1t 1s
pertinent to note and it is this. This additional evidence has
only emerged after the Resident Magistrate had committed the
appellant to custedy to await extradition.
The challenge being mounted in this court to the refusal
of the Full Court to allow the adduction of that evidence was
on the footing that the svidence was relevant to the issuz of
"good faith in the interest of justice."” That was not the basis
of the application in the¢ court bwlow,.
Section L1 (3){c) of the Extradition Act provides as
follows:
"(3) On any such application the
Supreme Court may, without prejudice
to any other power of the Court, order
the person committed to be dischargad
from custody if i1t appwars to the
Court that-—
(c) Dbecause the accusation
against him is not made in
good faith in the intcrest
of justice. ..."
It is right to say that Lord Gifford (QC dia not seck

to controvert the submissions of Mr Hibbert that the arguments

on bshalf of the appellant in the court below, were directed to
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show cthat 1in light of the inconsistent afficavit evidence of the
witnhess, the evidence given before the Resident Magastrata would
not raisec a strong or probabl: prosumption of his guilt. in my
judgment, the Full Courc properly rofussd to allow the |
inconsisteéent evidence conitained in whe affidavais, Lo be admitcad,

rightly founding its<lf on Schtraks v Government of israel

11902 3 All ER 5Z29. in thar case Lord Reid at p. 533 saic ihis:

Thy accused sovught te adduce further
avidence bofors your Lordshnips il orderx
£0 siow that on tihe wiholz material now
available it would be improper to
commiz him. in my Jjudgmant, we are noc
2acitled to look at such «ovidence and
we have not donz so. Owing to the
‘ragitricoad character of habeas corpus
proceadings & court is ot Concerned
with any:thing that comes to light afror
commictal. T3is could easily lcead to
injustice 1f whe accused had no ouwner
remaedys there may well be cases where
new evidenci Throws quite a differant
lighe on tine material orginally bafore
the magistrate: bun that is a matior
which th» Secretary of state is
enticled to comsider, wien dociding
whethar te grant extradition.®

The 2ffect of thaﬁ airctum is thait additionsel evidoince will not be
allowed to raise a conflict and show that a casc nas not bgen
mada out.
The question opefore this court then, is whether the same

falsc watness 1s capable cf providing any evidential material
to show ichat the accusation againsc the éﬁpellapc 1S not mads¢ in
gooa faith in the intoeresi of justicﬁl it s¢eems ©C m: tTo o
without saying that siace thae Bxtradicion aAct provides specific
rascriceion limitving the court's powsr co ordaer extradition viz
saccraons 7 anda 11 (3) that it would be necessary co allow
evidence relevant to Lhose restrictions to be aamitted, and
indeed secteaon il (4) sxpressly provides for such & situation.
Sactiocn il (4) states:s

"i11 (4) oun any suca application tho

Supreme Court may rec2ive adaitional

evidence ralevant to the exarciso

of 1ts jurisdiction under section 7

or unduer subsection (3) of tils
saction,”
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That boing so, this court i1s entitled to look at the contenis of
the affidavit of Dionne Lewis (whiéh is the "additional evidence")
albeit tendered for another purpose below in crder to answer the
question raised in this appeal. As i pointed out &arLier in thas
judgment, the witness is a self confessed perjurer, but that,
as it appears to me, is a reflection on the witness' characcer
and not on the bona fides of the requesting state. Prior co ner
latest affidavit evidence, thnere would be no Qround for suygesting
that the evidencs sh: provided wo corroborate the charges was
other than credible or that the requesting state was acting other
than in good faitn. What Lord Gifford ¢C is relying on however
to prove bad faith in the United states Governmént is her
statement that she had gone along with whatcver was dictatca to
her by police representatives. 1%t is the allegation that the
police authorities wore guilty of some eépprobrious conduct, wiich
is being made the kbasis of the application.

Thers was no suggestion however in the additional
avidence of oppressive conduct, or any offer of advamniage or
promise of any favour on the part of police autanorities., The
clear basis of bad faith must be that the United States police
authorities fabracatod a case against the appellant and somchow
persuaded her to "go along with it." Since we are well aware
that other witnessas have given dzposiitions implicating the
appellant, I am not in the least doubt that the material is
altogcther incapable of proving bad faith on the part of the
United Statas Govermnment. I am foriified in this view as well
by nher own admission that she lied to implicaie the appellanc.
Such a confession, i would think, is strong avidence of bad
faitch on her part but hardly supplies by itself, proof of lack
of good faith on the part of tho United States Government. The
court must requirz anr least crediole evidence which tends to
support whatever statutory restriction is rclied on. In the
prescnt case, it could scarcely be considered satisfactory merely
to produce the bland statement of one solitary witness in a case
depending on other witnesscs, who said “"she went along with

mattcrs dictated by police authoritias.”
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Tne point, i fear, is really hopeless and therafore fails.
That disposes of the second appeal (C.A.8U/93). 1t is
accordingly dismissed withh costs to the respondents to be taxed
1f not agreed.

With respect to the first appeal, the only point raised
was that the Full Court erred i1in holdiag that the evidence
tendered proved that if extradited, the appellant might be denied
a fair traial. This has conveniently been referred toc during the
arguments as the “fair trial issue."

The Full Court was provided with three affidavits
bearing on this issue, of which two were filed on behalf of the
appellant and the third by the United States Government. In the
affidavit of the appellant himself in support of his application
for habeas corpus, he expressed his doubts as to obtaining a
fair trial in these words at p. 7:

4., That I fear that I will not
receive a fair trial in tihe United
States court owing to the prejudice
which is present against Black
people in general and Jamaicans in
particular, and I wish to present
new evidence to show the extent of
suchh prejudice in Philadelphia,
and the inadequacy of the legal
safeqguards against such prejudice.”
He was relying on a restriction against extradition contained
in section 7 (1l)(c) of the Extradition Act:
“"7.—(1) A person shall not be
extradited under this Act to an
approved State or committed to or
kept in custody for the purposes of
such extradition, i1f it appears to
the Mainister, to the court of

committal or to the Supreme Ccurt on
an application for habeas corpus—

(c) that he might, i1f extradited,
be denied a fair trial or
punished, detainad or
restrictea in his personal
liberty by rszason of his
race, religion, nationality
or pelitical opinions;"...

Before giving my own views on the effect of the three affidavits,
it 1s necessary to remind of the test to be satisfied by the appellant

on whom the burden lies. Both Bingham and Langrin JJ who wrote

judgments, referred to Fernandez v _Government of Singapore & Ors
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{1971 2 All ER 691 whers Lord Diplock expressed his opinion on
section 4 (1)(c) of the Fugitive Offenders Act 1967, where the words -
"he might, 1f extradited, be denie¢d a fair trial ... are used. Those
words also appear in our section.?7 (l)(c).  Bingham J in reliance on the
law as formulated by Lord Diplock stated the burden cast upon the
appellant in thase terms at p. 125:

in so far as the applicant 1s contending
that hae will not recieve a fair trial he neads
to show therefore, on the material provided
that there¢ are substantial grounds for thinking
that there is the likelinocod that if he is
extradited he will not get a fair trial."

Having analysad the evidenc= of fact and opinion contained in: the three
atfidavits, he cam2 to the conclusion that the affidavit put forward

by the requesting state should be accorded more waeight because the
dzponent had actual familiarity as an attorney who practises in the
State of Pennsylvania. Langrin J, like Bingham J, was impressed with the
affidavit of Mr suddach, an Assistant Unitcd States Atcorney whe had
prosecuted in the trial against the co-defendants of the appellant. He
accepted as wsll that given the reality of bias in prospective jurors,
the United States justice system has adequate measures in place to
effect a fair trial viz, chang« of venue, postponement of the trial to
allow adverse publicity to fade in the minds of potential jurors, and
of course, judicial questioning of prospective jurors.

Lord Gifford QC coatended that the burden cast represcnted a low
threshold of proof and in the light of the two affidavits on his side
which on the issue of bias, did not significantly differ from that of
the affidavit on the other, the burden had bzen satisfied. He put
it this way in his skeleton arguments - the evidence was contained
in affidavits from Miss Elissa Krauss, a‘social scientist and a jury
trial consultant and Mr Kennath Mogill an attorney at law. Theix
evidence, he said, e¢stablished threc propositions viz:

(i) there exists in the State of Peunnsylvania
an c¢xtraordinarily negative image of
Jamaicans such that a substantial number
of potential jurors would be affected
by bias against a Jamaican whem they were
empanclled to try;

(11i) there is in the Federal Criminal Courts

of the United States a limited amount
of gquestioning of jurors in order to
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avoid bias. Such gqueéstioning is
carried out by the judge and takes
the form of leading questions (closed
ended questions in American “legalise);
(i11) leading questions are wholly inadequate
as a means of revealing prejudice in a
potential juror.
All this leads to the conclusion he argued, that any jury selected
to sit in judgment of the appellant would include individuals
who are so biased against him that they would not be able to give
him a fair trial.
The whole idea of the United States jury selection process
appears, to us, who are more familiar with the English system
we inherited, & little strange. It seems a great to do. But
1t 1s intended to operate in a wholly different social environment.
What is important is that citizens of that country are guaranteed
due process, a fair trial. The jury selection process is designed
to achieve that fair trial so far as 1s possible. The data
provided by Elissa Krauss from media research suggcests that a
negative image cof Jamaicans exists in the area from which
potential jurors are likely to be sclected. Bilias is a spectre
that is likely to arise. Insofar as the process to disclose the
existence of bias in a juror is concerned, both Elissa Krauss and
Kenneth Mogill an attorney with no experience in the State in
which this trial will take place, but who provided the second
affidavit for the appellant, are more than a litvle skeptical.
Miss Krauss' skepticism 1s put in this way - (p.60):
"6. A Jamaican defendant facing trial
cn serious drug-related offences
in United Staces federal court has
no assurance much less guarantee
that his right to a fair jury trial
will be protected. In fact, in
light of the szvere limitations
placed on voir dire in the federal
courts it i1s likely that individuals
will be seated on the jury who are
biased against the defendant because
of his race and/or nis ethnicity
and/or the charges against him."
Mr Mogill deposed thus - (p. 76 para. 20):
"... it is my belief that it is highly
likely that any jury selected to sit
in judgment of Mr. Daley would include
individuals who are so biased against

him that they would not be able to give
him a fair trial."



and again paragraph 21:

.»+ In the absence of rules and

practices designed to ansure that the

administration of our criminal laws is

truly fair, it will not be in cases

like the case against Mr. Daley. There

is & wuzll polished veneer of fairness

but not its substance; the two should

never be confused.®
For his part, Mr Suddath who provided an affidavit in support of
the requesting state, ex facie, seems better qualified to express
an opinion for the gced recasom that he practices in the very court
in which the co-defendants were tried and indeed prosecuted. He
was involved in the jury selection process for that trial., He
deposed to the fact that there were in fact acquiittals of somz of
these co-defendants,

Thus the quoestion to be answerad 18, did the Full Court
err when it concluded that the evidence did not show that thne
appellant might not get & fair trial or to be more precise,vthere
was no evidence to show that therc wes a rcasonable chance or
substantial grounds for thinking or a scrious possibility that
3f the appellant were extradited he would not receive a fair trial.
On any fair assessment of thc contending affidavits, I am inclined
to think that the azffidavit of the deponent who specaks from first
hand experience is to be preferried to those of persons without
such an intimate connection. Jury selection is a legal process.
It is the courts that is, the Courts of Appeal in that country who
determine the legitimate purpose of the process and define the
objectivss and scope of that process. Sociologists and legal
raoformers may inveigh against the limitations of the process and
their opinions ara undoubtedly entitled to respect. But this
court, jealous as it must bc, of the rights of its own citizems,
must itself examine the process of the raquesting country and
ensure that it satisfies standards of a fair trial in thas
country. A& fair trial necessarily involves securing that an
impartial jury is empanelled., I ¢ntirely agree with Langrin J
that once it is shown that it would not be impossible to empanel

an impartial jury, the application must fail. The affidavit of
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Mr Suddath demonstrated that even with a negative image of
Jamaicans, it was possible to empanel an impartial jury.
In the result, I cannot agree that the appellant

satisfied the test articulated in Fernandez v Government of

Sipgapore (supra). iIn my judgment, the Full Court came to a correct
determination on the matter and I would accordingly dismiss the

appeal with costs and affirm their order.



-10~-

FORTE, J.A.:

I have had the opportunity of reading in draft the judgments
of Carey, P. (Ag.) and Wolfe, J.hA. and agree with the reasons and
conclusions therein. Both judgments have so comprehensively dealt
with the issues that called for resolution,'that there 1s no
purpose 1in setting out my own reasons coinciding as they do with
those expressed in the judgments of my brothers. Perhaps for
emphasis I should add, however, that the affidavit of Dionne Lewis
sought to be used in evidence to support the allegation of “bad
taith" now being made on appeal, does not on the face of it show
any “"bad fzith" in the Requesting State, and accordingly, is
worthless for that purpose. 1In so far as the likelihood of the
appellant getting a fair trial in the Requesting State, 1s concerned,
the system set out by Mr. Thomas A. Suddath, Jnr. and which the Full
Court with good reason preferred to the allegations of likely bias
and insufficient safeqguards contained in the affidavits of Elissa
Kruass and Kenneth Mogill in support of the respondent, in my view
shows that the Reguesting State is cognizant of the prejudices and
bias that can from time to time exist, and have created safeguards
approved by its own Courts of Appeal for the purpase of securing a fair
trial for accused persons.

'I am in agreement with my brothers and with the Full Court,
that the appellant has failed to show that the system in the
Requesting State is such that would be likely to deprive him of
a fair trial if he is extradited.

i would dismiss the appeal.



WOLFE, J.A.:

On the 12tk day of Harch, 1993, Her Honour Miss Marcia Hughes,
Resident Magistrate for the parish of 8it. Andrew ordered that the
appellant pe commitied Lo custody to await extradition by the
lionourable Ministcr of National Securicy and Justice, to the
United States of America, for the offence of murder, kidnapping,
conspiracy to distribute cocaine, distribuition of cccaine and
possession of cocaine committed witnin the juriédiction of the
Eastern Distirici of Pennsylvania.

By louion dated March 24, 1993, the appellant sought by
way of Writ of Habsas Corpus Ad Subjiciencum to guash the order
0i the learned Resident magistrate. The Full Court of the Suprene
Court (Theobalds, Bingham, Langrin, JJ)} dismissed the Motion.
That order of the Full Court has given rise to these appeals.

Appeal No. 79/93 seeks an order that the judgment of the
Full Court be sel aside and that a Writ of Habeas Corpus Ad
Subjiciendum b&iissued. Appeal Wo. 80/93 seeks an order that
ihe aismissal of an application by the appellant to adduce the
further evidence of Dionne Lewis be set a;ide and "that the
netter be remicted Lo the Full Couic fou iiiem te recelive the
saiu evidence."

pefore us two grounds of appeal ware arquew, V1Z:

i. +thai the Full Court erred in law in
refusing to adamit the further evi-
amnce of Dionne Lewis, and

1i. <that the Full Court errad in holding
tha vhe appellant coulua obiain a
fadir trial within the jurisdiction
of t©he BEastern District of
Pennsylvania.

Re Further evidence of Dionne Lewis

Dionne Lewis, & girlfriend of the appellant, swore an
affidavit in which she implicated the appellant, herself and
others. She was actually convicted of murder and sentenced
0 life imprisonmeni., By way of plea-bargaining, her sentence

was reduced from life imprisonment to a sentence of 6 - 15 years.
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Subsequent to bcing released from prison, she has averred in an
affidavit made on September 21, 1993, that her affidavit inplica-
ting the appellan:t was done with a view to reducing her sentence
trom life imprisonment Lo a more tolerable one. The appellant
sought to have the Full Court admit into evidence this affidavit.
This attempt was rajecied by the court.

Lord Gifford,; (¢.C. urged this court to find that the Full

Court, in applying ile dicta of Lorad Reid in Schtraks and Govern-—

ment of Israel and others {1964) A.C. 556, when refusing to admit

ihe affidavit evidence, fell into error. For purpose of deciding
whether or not Lord Gifford's contention Zs sound, I set out the
dictas

"fhe accused sought to adduca further evi-
dence before your Loxdships in orxrder o
show that on the whole matciial now avail-
ablz i+ would be improper to commit him.
In iy Jjudgment we are not o2ntitled to
look ai such evidence¢ and we have not
done so. Owing Lo the restuvicted charac-
ter of habeas corpus proceadiiiigs a court
is noti concerned with anything that comes
Lo light after committal. This could
casily lcad to injustice 1f the accused
Iiad no other remedy: therc way well be
cascs whore new evideonce whrows guite a
diffarent light on the matorial origi-
nally bcfore the magistrate. But that

is a maitter which the Sccreiairy of State
is entitled to consider whaon deciding
whcecther to grant extradition.®

{Emphasis supplied]

Relying upon this dicta, the Full Court concluded that the cvidence
sought to be adducad was a matter for Ministcrial consideration
in deciding whetiicz or not to order extradition. Counsel for the
cppellant labelled this approach as misconceived in that the
avidence was being aaduced to suppori a statutory ground which is
open to the Suprem= Court only to determine, namcly, that the
accusations against ithe appellant were not made in good faith.
Scction 11 of tue Extradition Act states:

“11.~-{1) Wwherc a person is committed to

custody under section 10(5), the court

of committal shall inform him in ordinary

languagz of his right to make an applica-

tion fox habeas corpus aad shall forthwith

give nocice of the commit:tal to the Minis-
texr,
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(3) On any such application the
Suproeme Court may, without prejudice to
any othcr power of the Court, order the
porson cormitted to be discharged from
custouy if it appears to the court that--

(c) Dbeceusc the accusation against him
is not made in good faith in the
interest of justice,
it would, having regard to all the circum-
stances, be unjust or oppressive to extra-
dite hin.,
{(4) On any such application tihe
Supreme Court may rccelve addaitional evi-
denco relevant to the exercise of its
jurisdiction under scction 7 or under
subscction (3) of thas section.”
It is claax that section 11(4) docs pcrmit the Supreme
Court to admit and consider further evidence where it is being
alleged that the accusation is not being “made in good faith and
in the intcrest of justice it would, having regard to all the
circumstances, be unjust or oppressive to order extradition.”
Mr. Hibbexi for the second respondcnt pointed out that the
Full Court relizd on Schtrak's casc because at the hearing the
appellant did not auvance section 11(3)(c} &s the basis for
sccking to have the evidence of Dionne Lawis adduced. This
cbservation by Bkr. Hibbert elicited no derurrexr from Lord Gifforxrd, Q.C.
in such circumstancos, the contention that the Full Court applica-
tion of the diclua of Loxd Reid in Schtrak's case (supra) was
nisconceived is wheolly untenable. Sccition 1i(4) of the Extradi-
‘.ion Act stipulates the circumstances undex which this typo of
cvidence may be admitted. None of tiae circumstances predicated
in sections 7 and 11(3) was advanced in the court below.
in any «vent, I am of the view that cven if the evidence
was properly admissible, it could not be used to establish bad
iaith on the part of thec requesting staie. For whatever rcason
Dionne Lewis recanted, this cannot be atiributed as bad faith on
the part of the requcesting state. At the hearing of the applica-

+ion beforc the Rosidcent Magistrate, Dionne Lewis had not retractead
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lier earlier statcment. The retraction was made on September 21,
1993. The ordexr for committal was madc on March 12, 1993. 1In
any event, Dionne Lowis' evidence is no: the only evidence on
which the requesting state relies to establish its case against
the appellant.
This ground, in my view, cannot succeed.

Fair Trial

Section 7(1) enacts as follows:

"7.--(1) A person shall noit be extradited
under this Act to an approvad State or
committcd to or kept in custody for the
purposces of such extradition, if 1w
appears o the Minister, tc¢ the court of
commitival or to the Supreme Couri. on an
application for habeas corpus--

(c) that he might, if cxitradited,

be denied a fair trial or

punished, detained oxr restric-

ted in his personal liboerty by

rcason of his race, religion,

nationality or pclitical opi-

nions;"

In the attompt to establish tnat the appellant may be
denied a fair trisl if extradited, the affidavits of Elissa Krauss,
o professional jury irial consultant specializing in applied jury
rescarch with a particular focus on problems of bias in jury trials,
and Kenneth Mogill,an attorney-at-law since 1971 with practice in
Detroit, Michigan, were rclied on. In summary the affidavit of
Elissa Krauss dcals with the public imagce of Jamaicans in the
United States ané¢ thc selection of a jury. The affiant concludad
“that it was unfortunately truc that inflammatory publicity idcnti-
fying Jamaicans as brutal drug traffickers can lcad a person who
has been exposed o that publicity io conclude without hearing in
& casc whcere a Jamsican is accused of scrious drug related offenscs
that the defendani is guilty as charged.® Continuing, the affiant
says thats
"A Jamaican defendant facing trial on
scrious drug-related offenses in the

United states federal couri has no
assurance much less guarantec that
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"his righi to a fair jury trial will be
protected. 1In fact, in lighi of the
scevere limitations placed on voir dire
in the fedcral couris it is likely that
individuals will be seated on the jury
who arc biased against the dofendant
because of his race and/or his ethnicity
and/or the charges against him."

Kenneth Mogill statess

"As part of my preparation of this Affi-
davit I have become aware of the naturc
of tuc charges against Richard Daley.
I am aware that he is accusad of
extromely serious offenses allegedly
involving drugs and violence. 1 have
also reviewed the Affidavit of Elissa
Krauss and its Appendices. Bascd on
my cexperience practicing criminal
defense in statce and federal courts
in the United States for over twenty
years, 1 am aware of the impact on
public opinion of the kind of matc-
rial conpiled in thesc Appandices.
¥ am alseo awarc of the probablc con-
dicions of voir dire at any trial
that would be held in the casc against
Mr, Daley in thc Eastern District of
Pennsylvania should he be returncd to
that District. Based on thosce cxpe-
riences and this information, it is
my belicf that it is highly likely
that any jury selected to sit in judg-
ment of Mr., Daley would include indi-
viduals who are so biased against him
that thcy would not be able to give
hin a fair trial.®

Oon the other hand, Thomas H, Suddath, Jnr., an Assistant
United States Atitorncy assigned to the Criminal Division of the
United States Attorney's Office in the Eastorn District of
Pennsylvania, in an affidavit dated the 12th day of July, 1993,
averred thait threc c¢f Dalcy's co-defondants, all Jamaicans,
charged with participating in drug-related murders were found
not guilty at tho conclusion of the trial. This, he contends,
demonstrates that a jury can decidc a casc involving Jamaicans
accused of violont drug trafficking offenscs fairly and
impartially°

Suddath further averred that Fcderal Rule of Criminal
Procedure 21l(a) allows a defcndant to request a transfer of
the trial to a diffcrent district in order to protcect him from

unfair pre¢judicn. The rule states as follows:



~-16~
"The court upon motion of the defendant
shall transfer thc procceding as to
that defondant to another district whe-
ther oi not such district is specified
in the defendant's motion if the court
18 satisfied that there exists in the
district where the prosecution is pend-
ing so great a prejudice against the
defendant that the defendant cannot
obtain a fair and impartial trial at
any place fixed by law for holding
court in that district.”

In his affidaviti Mr. Sudath also pointed out that in the
trial of Dalcy's co-defendanis none of the attorneys who repre-
scnted them raised any objectiens to the jury selection process
that was usced or madc any allegation thai as Jamaicans thecy werc
unlikely to have a fair and impartial trial.

The applicant further complains that the jury selection
process is inadeguace to unearih any bias which may exist among
petential jurors. Li is contended thai the voir dire examina-
tion of potential jurors is conducted by the asking of "close-
ended” questions by the trial judge. However, the affidavit
of Mr. Sudath reveals that in the Eastern District of Pennsyl-
vania it is the practice for counsel for the Government and the
¢defendant to submit ©o the trial judge beiore the commencemcnt
of the jury seleciion proposed gqucstions for the trial judge to
ask the potential jurors. Thesc questions are called "Requested

guestions for Voir Dirc.”

In Mu Min v, Virginia 500 U.S. (1991) the Suprecme Court

approved the jury sc¢lection procedure as being adequate to ensure
& fair and impartial trial tvo a defendant. I <ntertain no doubt
that in deciding whother or not the applicant is likely to obtain
a fair and impartial trial it is open to this court to examinc
21l the factors including the decision in Mu Min's case (supra)
and notwithstanding that decision io decide the contrary. How-
aver, I am of thic view that this court must proceed with great

caution before holding that a decision of court of superior

i)

jurisdiction of a fricndly state oughi not wo be followed.
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Let me state that it would be foolhardy to think that
there would be no bias existing among potcntial jurors in the
Eastern District cof Pennsylvania, especially racial bias, but I
am of the view that the procedures which exist within that juris-
diction are adequate to minimize such bias and to ensure that thc
epplicant receives a fair and impartial trial. The finding of
the Full Court thai the appellant has failed to satisfy them that
the appellant cannot obtain a fair and impartial trial, cannot beo
impeached. This ground, therefore, fails.

1 would dismiss the appeal and azffirm thc¢ order of the

court below,



