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HORGAT

The applicants, Roy Willlaws and Oswala Gray, were Con-
victed in the S$t. Mary Circuit Court on the 4th day of Julyr
1996, on a charge of vape. Each was sentenced to a term of
eigiit years at hard labour. They now apply for leave to appeal
that conviction and the sentence imposed. The facis are &S
follaws:

I. G., & girl of fourteen years, left schaol by bts and
set cut for home at about 5:00 p-Mm. an darch 13, 1989. &he
arrived at Mount Rags bridge, Ht. Mary about 5:30 p.m. where
she saw two men whom she icentified as tihe accused men, sitting
on & wall beside the bfidge. one of the men whom she claimed
was the applicant Williams said shé should come and wash his
back. He intended, it seemed, to bathe in the river flowing
underneaich the hridge, She ran off but he chased, held her,

took her under the bridge with Gray who followea behind. There



Williams for another fifteen minutes. She put her panties oi,
went home, had & kath, ate Ginner, went to bea, but said
nothing to a&nyone. Her uncles and Prothers were home but her
mother was in the hogpital and it was on her return twelve (1l2) .
days later that her daughter made a report to her. Following
this report, the nexi morning both mother ana daughter went to
a spot where passengers take the kus with their baggage.
Williams, the bagyege-man, was putting the baggage on the bus
and Gray, the conductor, was by the bus door. 1. G, pointed
out hoth men as her assailams. lHer mother confronted Gray

who fired a volley of indecent language at uner. She was not
able to speak with Williams &5 he was working and had indicated
that he would speak wivh her as soon ag he was finaished, How-

lliams had the opportu-~

[l

ever, Grarnt sent off the bus before W
nity to gpeak and as the bug noved Cff Grey said, “.is three
weeks now since we draw weh the gal and £... her off.®

L. G. said she was able to identify <the men, as, in the
words of the learnea tiial judge, "She knew the men before..because
she had travelled on the bus to Kingston on two occasions -and
had seen the applicants working on the bus - so she had seen

them four times”. The incident, she said, occurred at “twilight®.
She also said "§ o'clock” also “not dark". The learned trial
judge resolved this as follows:
"Twilight couldn't be ¥ o'cluck in HMarch,
50 it rmeans, as to the time, from what
slie saia, it was twilight ~ and
8 v'clock cannct be twilight in Jawaica."
She did nct look atl them for a long time but auring the act her
face was turied to themn.,
L. &. and her mother went to the Richmond Police Station
and made a report.
The applicant Williams gave evidence on oath. He
Genied having held her or having sex with her. He said he was
on the bus and never left the bus that day. The applicant
Gray worked with him on the bus that day also another baggage-

M L o

nan nanec “sala® and it was "Sala” and “ray who got off the



bus at the bridge. He wene with the Hhus to Rock River toc help
passenyers wich their baggage and when the bus returned it picked
up "sale” and Gray but he did noc cone orff the pus. HKHe did, how~
ever, see the Griver push his head through & window and speax

to a ¢irl being neid by a man at the time when tag oithers

alighted at the bricge. The first time he saw the girl was when

6]

he was with the police.

He calle¢ as @ witness the driver and owner of the bus
who saida that when they came to the spot he slowed down and Gray
and “Saia® came off the bus (to bathe in the river) and Williams
and hiwself continued the journey to koo River. “They wemt to
Rock River, let orff passengers and on the way back he picked up
Gray &nd "Sale” who weve on the biidyge. He had on the first
eecasion seen the givi being held by a fcliow, to whom he spoke
chidingly and on his return he saw the girl walking alone,

A Miss Coldaspring, describad by tie learned triall judge
as "a lady advanced ih years® , wag called. a8 a higgler, she

travels weekly on ihe bus to Kingston to sell goods anc returns

6o}

on & Frigay. Lihe supported the eviweence of Williams and the
ariver that Williaws did not come orff the bug «t that -spgt at any
‘time on that day. It was the applicant Gray and "Sala" who alighted
from the bus at the bridge and williams drove with them co
rock River where they let off passengers, returned and picked
up Gray and “sala¥ at the briage. Hane ol these withesses
appear tQ have been discredntec, at the least, with regard to
the issue ag to whe alighted from Lhe buo.
"Bala', whesce real pame 1w Alexancer Forves, while
denying thait he incterfered with the gairl, gave gvidence that
it was the anplicant Gray and himsell who alighted from the
bug at the bridgye, had a bath in the river under the bridge,
and re-boarded i when it returned frol Rock River. Williams
was not there with them, hLe assevited; he went with the bus.
The applicant Gray gave evidence on oath on his own

behalf and said "sala’ and nimself left the bus by the bridge
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that evening and ithe bug continued with Williams to Rock River.
He denied that he had anything to do with the complainant ox
that ne usea the wcrds allegea by the mothers, or that he held
or cinased her ags he did not see her.
In cases where there ig more than one accuscd person,

the material evidence against them may boe subgtantially the

=t

same maXking the creait of the witnegs indivisible, In thisg

[#3]

case, hawever, the credit of the witness in vespect cf the
sdentification of hner assailants must be Givisible as the case
against each applicvant must be treated zeparacely and it is
accepted that in the iucenvification of persons honest witnesses
van make genuine nistakes. saentificat.on evidence is such
that the fact of mistaken identity in respect of on¢ does not
necessarily mean a nistaken identity of all others jointly
charged.

The identification of Gray, therefore, dees not rest
upon the identification of Williams. The victim icentified
Gray as one of the men she saw at ithe bridge. Gray has admivted
on cath, with strong corroboration, that he was on the bridge.
S0 the prosecution and the defence are ad idem there. The
cther issue that flows from that is, did he have sexual inter-
course with her witaout her consent? The jurors had fox
considergiian the woxde he is alleged teo have usea berore
sending off the bus which, if they accepted that he agea them,
would pount to an admission., e are of the view that the
Jurors were prowerly directed and their verdict cannot be
disturved.

Bowever, with respect to Williams, other considgrations
arise. All his witnesses supported his alibi. Wo reason is
apparent for assisting him instead of Gray. A sigpfificant

thing is chat the applicant Gray and "sala” not only supported

i)

his

o

1ibi but both admitted leaving the bus at the same point

of the incident at the same time and cccasion. dHow, as to
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"Sala", the learned triel Jjudge, who saw and hcard the witnesses,
had this ©o say in his dirvections:

B e nanG Liils
for what ic
Took :
evid
a elight resemnblance
man, wWilliams, in
ticulazr attention c S
there is a sliight resemblence between
Williams and Sala, but this i1s & view
which I am putting forwerd. You don't
have to accept 1t. in the eyes, from
nere cown to about here, you look at them.
There is {hat resemblance between the

two of them, so is sic¢ mistaken when she
said that the man whow she saw was the
man, Williams, or could it have been
another many 7That is encirely a nmatter
for you,®

him and the
i paida par-—

o

From this comment it is unGerstood that there is a facial
rescmblance between the witness "Sala”, wno was at the bridge,
and the applicant Williams.

The learnea ciial judve theresfter cdveried and did not
fail to stress tvo the jurors the importance of the issuce of
mistaken identity in visual identification. Although counsel
sought to impuyn the summing-up, we found his attempt was with-
out merit and he relied on the grounda taat the verdict was
unreasonable ox against the weight of the evidence. Iindeed,
we see the summing-up as not only impeccable buc very favour-
able ta the applicant wWilliams,

vhe power of the court lies in section 14 oi the Judica-
ture (Appellate Jurisdiction) Act:

“Phe court on any such appeal against con-
viction ghall allow the appeal if they
think that the verdict or the juwvy shoulc
pe cet aside on the ground that it is
unreasonable or cannot e supportéd having
regara to the evicence or chiat the judgment
of the court before which the appellant
was convicted should ke goo aside on che
grounu of a wrong decisicn of any guestion
oif law orx thac on any ground cthere was a

miscaviiage of justice...”

T“he case of Phillips and Lucchman v, R. (1969) la W...R. T. 4060

slluscrates o thinking on uhe lacation of he seCctioil,

cction 4+4i1) of the Suprene Couri of Judicature ACt,

%
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{a; the verdict of the jury
should be set asice on
the grouna uaat
the circuuascance
cuse 1t L8 unsafe or
ungatistactory.”

The Courtc oi Appeal of Trinidad and Tobago considereu

the case of R, V. Cooper (1569} 1 all k.K. 3%, a case 1in

which the issue was the icentification of the accused. BEvidence

arose in the Gerence of a conversation with

Ay

witness ana a
man whe aCrmitted perpeurating the offencce ror whiaich the appeil-
lant Cooper was convicted in circumstances whicn created &
lacuna. Lorad Wicgery sairds

Y eo.eit hus been said over and over again
th;uuunouu the years that this court must
recoynise the uchnthL whichh a Jury has
in sceing and hearing tnesses, and
1 all the materiual was bef e jury
and e summang-up was inpeccakble, thas

court snourlid not Lfigrucly inteviere,
sndeed, until the Euu:;nn of the Cuininal
Bppcal ACQL LY%Lo ~ ProOvVisiong WiLh aie
nov tu ke found in o.<d of thw
Appeal Ach 1Sug LLowas alnost unheara
of for ithis court to invoend
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what
Lo allow an
we thivdk that
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under all tne ©
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what in ceses of this fand cthe

court wusl in the end itself a
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In owecraing e Phillins and Luichman | osupral) case, the
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oanouulj and pulpahly wWioilg not begause
it oio unsafe anae unsatisfactory.”

Cur stacute beinyg similar, this 18 persuasive,
However, if uthe issue was once ovher chan tiat of identification
no ditfficulty would likely erise, as tlie court recognises ithe
advantage which & jury has in sccing and hearing the witness
ang does not usurp the Jjury's functions or normally interferes.
In recent vears, however, identificution e become a special
category of evidence and Judges in chig jurisdiciicn are specis-
fically requirea at trials sitting with & jury anc also when
sitting alone to give @ clear warnling as o

the dangers innerent in mistaken sdencity in vasuval raentifica-

tion, similar to that

«

guired in SOMEe CaLEes, €.

P

;. Sexual
offences., Thig is te avoird conviccecion on the basis of a mis-

taken identiricatron. Lee R. v, Oliver Whylie (1978} 25 W.IL.R,

and in the Privy {ouncil R. Vv, Junior Reid and others (1989)

3 W.L.R. 771, Where are limitvse ©o our Jjurisdiction, plainly,

ana we heve nct adopied Uliie sective test nor the theory of

the ®luriking douk~=’, 1 Yact the wLppluicetion of the sublective

Lest ne longer oriste in o porticular

test 1y presemely Degiuilan, St Ke Wo Polidmon (19%3) 56

P T A g T e s g A g e S e . ‘ - .
NRe & Lofha PBoweven, Ot L nnl LaNgLny v palst thiat a

SURILANO U 1S Lapeocaple, 1t Ly oul view thal o overdaco <can be
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sel 28iGe ot O LAC LG8 Ol e subjeciovd welil, 4% 1n
Cooper's cane {(Suprd) LU wiera, DEUCL R an eXamination of

PR P .. & e ey PN - PR e Ty e U . e SR O, P RO W . PP S
L@ LVLQONCs, Lv L4 T oL o LI OXdei Lo pievent a failure

of jJustice - vo conciude that the verdaooi e unreascnable having

regurd o il vho corcunstances ol the ol tilular Cuase,

This bediioin L4 wab consideren oy Lnls Jourt in

R. v. Carlton Lincon $.C.C.a. 10%/cl (unieportcd) delivered

danuary 1o, 19%6«, and speading throuayh Carey, J.8. said:

YLl .where tie ground relicd ob was that
the verdict was unreascnaoliae:s 'WE are
in cduty bound o examilic the eviaence
in the case before us and to srrive at
our conciusicn on & ¢onsidoration
thexrsofr, ¢

in this casge, we se¢ the visual identification of the
@uplicant Williams as challengeu and bring ©o bear on this
view the following factovs:

{z) 7The gworn but uncorroborated evidence
of & ehile;

—
c.
L

A tgansciript which expresses the
Obsarxuations ana cencern of the
Jearped triel juage ij o veiry
sengrtive area of the case, viz,
the noticeable vesemblance betwgsh
the applicang wuhp the wikness
“Lala® whe swoxe that iv was be,
“na not the applicant, whe cane
off the bys and was by fhe bridge.

Iie gravamen of the idencificarion fails on the guestion «

ubg alighteq £ram chie bus? Vias &b "sela” or Williams? -
(1) whece 18 the swerp evicence of <he
wiiver and Miss CoglQgpranty end
siynificantiy “Lala” nimzeli who
Cithe Chan io was he who siightea
anG Lnov Williwoes.

(21 7wne accused men gave avid
Lo wn kis Gefence zag Gray, who
all agree czme L Li
vimilar evidence that b
dever atighted from Lbe pns.  Thelre
L4 & consnguensy in bthis assergion
which even (Lough it cawme from the
defence may well be tiue.

Was it 2 genuine miscake on the part of this child?

one looks at:
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GORDOH, J.h. {(DISSENTING)

The applicanvs ware conviciuva of the crime of rape

befcre Yielfe, J end 4 jury i the ot. Mary Circulv Court held

at ssnnotco fay on U

toerm of imprasonment for olghy yoars ay nazd labour. From thas

COnvLiCUlon daad SUNLncs Lhay v Lo appeal, rhoir appli-
cations Lo & single Sudgs fhaving baon provicvsely rafusad.

Tiw: complainant a schowl g2l was fourte.n years old
at the date ¢f offence and filwsen yosos old at the time of
trial. Her evidence was that she travellea from schoel Lo
Richmond in &5t. Mary on 5rd March 1969 on hesr way bome. She
stopped in Kichmond ai her aunt'’s busincss-~place for two minute
and continued the journey walking towards her home. She said that at
about 5.3Up.m. she arrived at Mouni Rose bridge and she saw the
applicants whomshe had known bafores, sitiing on a wall beside the
bridge. Thw« applicants, she said, worked on tho bus on which
she had travelled tc Richmond. This bus, "SLuper Gray” plied
between Rock River and Kingston and she had travelled on it twice

before ro Xingston and returrn and had seen the applicants ait work.

v

she identified Gray as ths conducior and ¥Williams as the baggage-
man. NAs sh2 wWas pasaing them, the applicant Williams caellec to
her and inviied hoer wo “wash bis back® On hearing fuis she ran off.
Williams chased nes; held her and ook ber back o the bridgo and
imnder it.  Cray jeined him and ocach in burnh sixually sssaulned
her; one bolding Ler subducu while the other rapsd her. Each act

she said lascod Fiftesn miruves. Afber the eordeal sho want home,

but  she tola no one of what had happencd. mether wag then

a patient in hespiial in Kingsiou so ebha wailed cotil her mothes
came homs on the ibvh March and then ghs reported the incident o
her. 7The fellowing mouning she vent with hey wmothor no ths bus,

stop, she saw both applicants and pointoed whem our Lo hed mOLLOC.

Her mother called them. Gray went Lo bhor, Willizms was then putiling
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baggage on thoe bus and he gaid he would sprmax with her when he
had completed Lhis assignnent.. Her mother asiked Gray if he krew
thwe  complainani and he sald no,. Gray wantad to know vhy she

called him and she said she wantad Lo spzak to both of then ac

the same time. Gray began Loe curse ey mochéil wging indacent

language and Lhen he signalled the diiver Lo drive the bus away.

A% thet stage, (ray said o hoy mother: "Is thooo woeks now

since we draw weh ithe gal and Eo.. hor off.Y  Lfter Uhe bus luofc

she went with hor mether to the police and mads a roport.  She

-

was examined by a doctor.

The defence of Williams was that he itravelled on the
bus that day but he ncver left the bus at any time, Ha saw the
complainant for the first time at the police station. He deniwd
ithe Crown's case. The learned trial judge commented on a serious
contradiction in the evidence of this applicant in very favourable

terms. This is what he said:
"eea AT Eirst he said that he didn't see

anyone come ¢ff the bus thai day and he

didn't see anyone take a bath, but when

he was cross-¢xamined, he did say, and

it seems tc have becn a misunderstanding o

on his part, I don't ithink he was R

deliberately lying, 1t seems to have

been a misunderstanding on his part,

because he said yes, eventually hoe sard

that Sala end the othor man did get off

vhae busg and the bus wanhr Lo the Rock

River bo let off passengurs and :

camnge back, it pickaed them up and they

waent away, but he dadn’t come off the

bus.”

Mr, Campbell the owncer/driver of the bus saird he slowsd down at the
bridge and the conducitor and one Sala who worked on the bus came off.
He saw complainanri being held by a wan and ne called a warping to the
man. He continuad to Rock River and on the yeturn journey he saw the
complainant walking towards Richmond and ke collectsd Sray and Sala.
The learned trial judge eommented on the disparity between the
evidence of this withess and tﬁe applicent Williams and the fact that

he was the only dzfence witness wiio claimaed he saw the complainani
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that day. Miss Coldspring a Higgler who travelled frequently on

the bus supported Williams’ cvidence saying he never left the bus

and #Alexander Forbes o/c Sala who said he was anothor handyman

on the bus said he and Gray lzft the bus at the bridge and had a
N bath. He¢ never saw the¢ complainant that day. He had ncver secn

her beforec and ncither himsclf nor Gray was involved in any

incident with a girl. When he came off the bus Williams remained

on it.

The applicanl Gray said he came off the bus at the
bridge about 5.00 p.m. had a bath in the river and rcturned Lo the
bus on its revurn journcy 20 minutes later. He denied any contact
with the complainant. Concerning the visit of the mother, he said
she would not say why she wanted to speak with him and he got vexed,
cursed her off and knockcd off the bus. He said when the
complainant came with her mother to the bus that was the first Lime
he was seeing her.

The applicants denied the prosccution’s allegations.
Neithecr saw tﬁe‘complainant that day, they had no contact with her.
They said her identification cof them as her assailants was mistaken,

fdentification of the applicanits was the issue the jury
had to resolve. The evidence of the complainant stood alone, her
mother was aga.in hospitalized at the time of trial.

Mr. Kitchin submifted that tlie verdict was unreasonablc
and cannotu be supported having regaYd tc the evidence. Although this
ground was nct formalised, tLthe submissions were to this end. He
argued that the cvidence of the complainant was questionable in that
the circumstances attendant upon the alleged rape did not ring true

v B and were inconsislent with reality.

This was a question of fact for the determination of tLhe

jury. It was however not the applicants® contention that the

complainant. was not raped., They contcnded they were not involved.



The furthor submissicn of Mr. Ritcehin was that the
complainani. a 14 year old virgin at the time of the incident
did not report ii uniil twelve days aftex.

This was 3lsc a mattoer for Lhe dury and the learned

trial judge prasentad

it to the jury in ihoes form on pag: 15 of
Th¢ transcripts
“One of the pillars on which ihe defance

asked you to discyreaiy Lo cemplasnant,
ig her fe2ilace to make gny roeporvi uniil

BHRVE Lo Ehe uncle, no report
ey e s, ne raport to the {
no repori to phe (uildance Counsg
veport to tae school Ll

te say the least, passing surangs, how
can @ thing like this happen te a purson,
& virgin who is5 seized upon and raped

by two men and sho keeps iht to hersezlf
NG says not a word to anybody. That

is indead & valid comment, & valid
comment, but I am goinrg t¢, in an

cffort tvo assist you, (¢ offer some
r«easons why she might not have said
anything to anybody. The vicows I am
expressing, and if you agroce with them
you can adopt them and use them as

your own, if you don't rejuct them and
substitute your own views for the views
which I express,

One, when it comes to @ thing like
where a woman's privacy is viclated,
vspacially @ girl of fourieen, you

think she would be¢ comforiable making
that report to men, her young brother

ne i something, probably thiritesn
at. the time and the brothers st elghtoen?y
Zay she is not comfortable making it

ith them, but what about her uncle, a
big man, you think shs would bs
coemfortable now Lo go and explain to
che uncls what happ:sn and the uncla’
reaction might be yes, that would
happen to you bhecause you stday oul
too lats and that sovi of vhing?
Thie s tha very thing which the
Govermuent appreciates in ralaticon to
to rape why tho Sovernment

Coup a gpwgolal unib consist-

ing of policewanen Lo deal with rape,
bacause they hnow how anbiblied poople
arv when it comes Lo meking raporis
as Lo rape. So consider it

e

o
-
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Later in his summing-up oo reninded thzo wiuws at page 36,

“The wealkness or what would ba considerad
arness, in che whole story is uban
the girl dia neh fgporu the maitter unbil
suine twelve gays ofter, and the defence
says - and, L ropeat, it is a valid
observation - if this thing had happened
a yeunyg girl weuld you nov expect her
te have made song reperty IS Lier@ any
explanation wiiah has besn oifcred by
the girl as to Why she delayed in
repurtang the matter? Remember when I
recounted the evidence, shs said, 'I was
afraid and ashamec¢ and ihat is why I
waited until my morher came from the
hospital to report it to my mother.”

& W

The learned trial judge in these passages, and others,
placed the conduct of the complainani and the tardiness of her
report in perspeciive, His presentation was scrupulously fair
and he did not avtempt to usurp the functions of the jury. The
decision was theirs to make.

Iin his challenge of the identification evidence,

Mr. Kitchin pointsd to the evidence of the complainant as to the
time of the incident and the similarity in appearance between the
applicant Williams and his wiwiness Sala.

The complainant said that whean she reached the bridge
it was about 5.30 p.m. Then the incident cccuried. It was not
dark, it was twilight she said. 1 was .00 o'clock and twaligit.

Ghe claimed she saw ber assarlant’s facs, The term “twilignt®

posed some difficulty for 4

learnad izl judge bul pbe left the

interpretation therecf o be decided by ths Sury. The evidence from
the defencaz is that the men left the bus abeou:r .60 p.m. at the bridge
and returned to the bus some 20 minuteg later. The incident on

the complainant's evidence cccurred in this interval of time. The
jurors were all persons of ihe pasrish of St. Wary, familiar with

tne language of the paeple ¢f their parish and best equipped to
interpret it. Another factor in the identification evidence 1is

the evidence thabt the complainant had iravelled on the bus from her
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home near Richmend to Xingston and returned twaice before. She
had also travelled con the same bus f{rom school to Richmond that
very afternoen, She knew the applicants and the jobs assignad to
each on wzhat bus.

Me, Kitchin placed much emphasis on whe likeiihood
of a mistaks in Jdontification maup by the complainant. He based
his submissiony on a comment which the learned trial juage made
in hig summatiou. Tihis 1s how it is presenved al page 23 ol the
transcript:

“That's why I oam telling you that there
15 no collective defance. You have o
leok @t 2ech man and say; has her
testimony made us feel sure as to the
identity of the men? &~nd this is 3
comment I am making but for what it is
worth, L don't know, I took a keen look
at Mr, vala when he gave evidence and
it is my view that thare is a slight
rascmblance boetween him and the man,

Williems, an the ey«s, 1 paid
pavoicular atiention to his features
ane chere is a slight rescmblance batween
williams and Sala, but this is a view

whigch i am putting forward. Ycu don't
have tc acgept it. In the eyes; from
here down te about here, You leok at
them. There is that regemblange beitween
the two of them, sc is she mistaken
when sha said that the man whom she saw
was the man, Williams, or could it have

becn another man? That is enctirely a
nattzr for you.”

Having said that he wept op Lo say at page 29:

¥... then you have Mr. Alexander Forbes,
the man, tala, whe I told you in nmy
view bears some rescuplance to Williams,

LU
e .

The learncd trial judge had, it seems, taken a view of
the evidence favourable tc the applicant Williams. He saw a
"slight resemblance® between him and the defence witness Forbes
"in the eyes". It cannot be said that the judgment of the learned
tria) judge in this regard is supersior to thatv of the jurors. Hey
in expressing his view,did what he was permitted to de but he

acknowledged their right to determine the virtue of his observation.
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They in their collective wisdom did not find any merit in his
V1EWS , Ther¢ is no basis on which thelr decision can be
assailed,
In nmy view the argqumencs advanced so far by
Mr. Kitchin failed.

Thae final ground of appoal urged was that:

J “Lo The cemments of Lhe Learnsd Traal

- uucﬂf VST Lef © Counsel
*«-«n \-k T e
amountod O misdirecuicns andg/ov
operated Lo tho ¢judice of the
Lpgplicants,”

This is the passage on pags 12 e which Hr. Hicchin referred:

12

e snd, thzp, Miss Haughton in
her addrwss Lo you on that matter,
and ¥ wish ard pray vhat I will

aover heav such & dogoenerala sub-
mission Llike That agaln, s thes
what Lappeped, what is SC SLLange
if a man, 4 big man, inviting a
fourtesn year cold to come and
wash his back? And that is being
egquatddr-rwith a man driving and
seeihg a girl and saying, ‘You
are a pretty girl.’ Is there any
comparison betwzen thoe two
things? to ackrowledge someone
that man you ar<e a praetty person,
whercas a big man calls a little
focurteun year old girl tco come and
waeh his back® OChe sald what is
€0 strange about a big man calling
a fourteen year old to come and
wasih hig back? 1 hope I will
. nevey hear fvom another counscel as
kv] sgencratse 4 submission, but it is
- a mateer for you.”

Mr. Kitchin submittcod that he disapproved of tne
suggestion made by counstl for the applicants which atiracted
the comments of the judge bubt he expressed the view that the
comments were impecinissible. He also challengae ihe propriety

of the comments wmacs by the judge on padge .L sUpray) é

fu
e
Q.
o]
3
o
o
[lo]
o
w

23 and 39y when hc was dealing with the tardiness of the
(“\ : complainant.
- A trial judge has a duty to assist a jury to approach

the assessment of the evidence intelligen:ly and as responsible
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persons. In this function he invi.ted them te draw con their
expericnce as parenis and as adults to ascertain if they could

understand tha explanation given by the complainant for the

delay in reporting whe ircident. A trisl judge 1s sentitled to

comment, and sitrongly toc, on aspacis of thwe evidencs provided

he makes it claear oo the jury that they are net obliged to accopt
any of the views Lo oxprasses. The learnced wrial judge made

this point cvarly in his summing-up when he told thems
"Pow, .t is alsc my funciion to review
the eviduence foyr you ana to make such
coNmonts as i consider necessary.  Lf
during the coursa of my raview of the
evidence i make any comments on any
aspect of the avidence, please unaer-
stand “hat those are only my views of
the evidencso; that is how I seo it in
my mind’s eye. If I make any commenis
and you do nol agrue with them, please
do not hesitats Lo reject them and Lo
substitute yocur own views of ithe
evidence for arny commencs which I
might make and with which you disagree.
You so¢, it is your verdict alene that
is asked fcr. If I make any comments and
you agre¢ with them you can adopt thecm
and use them as your own., Now, thc
same thing applies to any comments which
were made by counsel appearing in the
caseg,”

He reminded them of this function av pages 1z, 15 and 23, The
Judicial comments waich would urge this court to act are described

in R. v. Anthony Sterling (unr<pcrtsd) $.C.C.4. 78/86 delivered on

25th March, 1%&6 as: "such commoents as would incrdinatcly affect
the independent agsossment by the jury of ths wvidence which they
heara® per White, J.4. at page 51, The comments made by the
lrarned trial judge i1 this casn have nou crossed the "line of

propar judicial camment.® R. v. Sterling {supia). The learned

trial judge did net attzmpt to make findings «f fach for tho jury.
in his final salvo fMr. Kitchin asked us to say that the

conviction of Williams in the light of che commencs of the learned

trial judge was unsafe and if we so found then that of Gray was

likewise unsaf¢ and the convictions of the applicants should be

gquashed as the verdict was unreasonable.
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The jury hed a simple task of deciding between the
evidence of the complainant which was unhcorroborated and that of
the applicants. They saw and heard all the witnesses testify,

they had tho addrasses of

[p]

'oun$?l and the impcccable summing-up
of the learned triel judge. I it can be seid that the judgo
erred a: all dv can only be that hs expressed commants on
Williams® behalf, They accepted the svidernce of the complainant.

mi

Tha language of wirnosses ib plhiese couris is the Jamaican dialoct
nterspersed wich Euglish and broken Englisih. The wiitngsses in
thile case waere ordinary persons wno spoks Lhe common language. The
language of a summing-up is a parapbrasge of @y common language
reduced to standard English wiith, at Limes, guotations in the
vernacular used ih court whoere the learned trial judge thinks 1t
desirables and more mecaningful to the jury to use the language as
the evidence was givwn; The idioms ahd nuances are boest understood
and interpreted by the peéple of the parish familiar with theirr
usage and meaning.

What then is the role which the appellate court plays?

How does it deal with the jury's findings. in Montgomerie & Co vs.

Wallace-James {13504 A.C. p. 73 at page 75 Lord Halsbury, L.TC.

]

32id:

=,

13 &

ee. it 1ls simply @ gquestion of fzern,
and doubtless, whars a question of
fact has been decided by a wribunal
which has scen and hard tho
witnosses, the grectest weighy ought
ro be attached to Lhe finding of

such a tyribunal. It has had the
cpportunity of obswrving ths demea-
nour ¢f the witnessaes and judging of
their veracity and @ccuracy in a way
that. ne appeliate tribunal can have.
but where no guestion arises as to
truthfulness, and whers the gquastion
is as to the proper inferences to

be drawn from truthful evidence, then
the original tribunal is in no beiter
positicon to decide than the judges of
an Appellate Court.”
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in R. v, McMahon 11975] 13 Cox 1275 ~ the prisoner was

indicted for 1larceny and receiwving. The stolen property was found
concealed on her person. The judge directed the jury to acquit the
prisoner on the count for rceceiving but the jury acquitted the
prisoner on the count for larceny and convicted her for receiving
(:d and the judge did not insist on the direction he had previously given
” but res<crved for th: Court for Crown Casos Reserved the question as
to whether the evidencs was sufficient in law to sustain the

conviction.,

Held: the evidence being sufficient in law to sustain
the conwiction, the conviction must stand.

The case¢ illustrates the primacy cf the jury's function

as judges of fact.

(“w The power of this court is expressed in section 14 (1)

of the Judicature (Appellate Jurisdiction) Act thus:

"14. (1) The Court on any such appeal
against conviction shall allow the
appeal if they think that the
verdict of the jury should be set
aside on the ground that it is
unreasonable or cannot be supported
having regard to the evidence cr
that the judgment of the court befor:
which the appellant was convicted
should be sct aside on the ground
of a wrong decision of any gusstion

s of law, cr that on any ground there

) was a miscarriage of justice, and

in any other case shall cismiss the
appcal:

Provided that the Court may, not-
withstanding that they are of

cpinion that the point raisad in

the appeal might bo decided in
favour of the appellant, dismiss
the appesl if they consider that
no substantial miscarriage cf
justice has actually occurred.”

&

The final submission was that the verdict was unreasonable.
Perhaps this was a concession that it could not be argqued that it
&V/cannot be supported by the evidence. In considering whether the

verdict is unreasonable recourse may be had to decisions of the courts



AV e

in jurisdictions where the statutory provisions are in pari
materia with ours. In this regard wo find that the Bnglish

Criminal Appesl Act, 1907 section 4 (L) and tas Suprome Court

1

of Judicature Act section 44 (1) of Trinidad and Tobaye are
similar to soction .4 (1) supra. The Craminal sppeal Act of
1967 section 4 (1) was amended by the Criminal Appcal Act of
1966 section 4 as re-cpacted in section 2 of the Criminal Appeal

Act 19s8. Tho relavant portion of this lantcr Act now provides:

"The Court shall allow an appeal against
conviction if they think {a) the ver-
dict c¢f the jury should be sat aside

on the ground that in all the
circumstances of the case it is unsafg
oxr unsatisfactorvy.”

Long before this amendment, in the case of R. v. Shefsky

(1922) 17 Cx, App. R. 28 at page 29 Hewart L.C.J. said:s

"In the circumstances it appears ©o the
ceurt that the evidence is insufficient
and the conviction unsafe and unsatis-

factory.”

It is instructive to examine the facts:

Three men were identified by a witness as having
participated in breaking the window of a Jewellery shop and stealing
therefrom. This witness subscquently seid she was mistaken about cne
of them and he was discharged. The jury acquitted another and I
convicted the ithird man. His appeal was allowcd. The evidential base
of a mistake in identity of one accuswed anc the rejection of her
evidence 1in xeép@ct wf the cother.

The meaning to be attached to tho words “unsafe or

unsatisfaciory” as they appear in the English statute is clearly

defined in R. v. Cooper 196u 3 W.L.R, 1I25 at page 12Z8D,
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“... it has been safid over and over
again throughout the years that

this court must refognise the ad-
vantage which a jury has in seeing

and hearing the wiknesses, and if

all +“he material was before the jury
and the summing-up was impeccable,
this court should not lighily inter-
fere,  Indecd, upkil  the passing of
the Criminal ARpptal fct, 1588 -
provisions whichk are now o be

found in sectign & of ihe Criminal
Lppeal Act, 1968 ~ it was almost
unheard of for this couri to

wnterfere in such a casd.

However, DOW CUr poewsis are scmewhat
differemg, and we gra indeed charged
o allow an appeel against conviction
1f we think that the verdict ¢f the
jury shouldé bu set aside on the

groungy that under all the circumsian-
ces of the case it is unsafc or
unsatisfactory. That means that in
casgs of this kind the court must in
the gnd ask itself & subjective
guestion, whether we are content Lo
let the matter stand as it 1is, ox
whether there is notsome lurking doubt
in gur minds which makes us wonder
whether an injustice has been done.
This is a reaction which may not be
based strictly on the evidence as such;
it i1s a reaction which can be produged
by the general feel of the case as the
court experiences it."

The first paragraph supports the dicta of Lord Halsbury in

Montgomerie & Co v, Wallace-James {(suypra), The latter paragraph

is the law in England.
The Bnglish and Trinidadian Legislation (supra) were
examined and relevant caseés discussed and distinguished by

Fraser J.A. in Phillips and Lutchman v. R. 14 W.I.R. 400, that

Court held:

"{iii} that meaning of s. 44 (1) of
the Supreme Court of Judicature Ko
(1962) {T] is not similar %o s. 2
of the¢ Criminal Appeal Aot 1948
tU.K. ; consgguently the Ceouxt of
Appcal in Trinidad and Tobago will
set aside a verdict on a question
of fact only where the verdict is
cbviously and palpably wrcng and not
becaus«¢ the verdict is unsafe or
unsatisfactory.”
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The English Logislation, by the amendment of 196¢ and

longer in pari materia with our provisions but we

continue on the same base with the legislation in our Sister

Caribbean twin islands. I will therefore quote with approval from

the Judgment of Fraser, J.A. in _Phillips v, Lutchman (supra) at

page

o

i

(3

hHa

-

.. For our own purposeg it is bhelpful

te leok @t Archbold‘s Criminal Pleading,
Evidunce and Precuice {(Jéih Ean.) because
whar 15 said there with regard to . 4
(1) of the Criminal Appeal acwh 1907 will
be applicable we thig court bocausse of
vhie sumilar wording appearang 1n s. 44
(1) of tho Supremc Couri of Judicatuwie

Aot 1902, The criveria to be considored
when thoe court is fdealing with an appeal
on the ground -hat tho voercaict of the
jury Ls unrcascnable or cannot be
suppeorvad naving rogard te the eviuence
are set out in para. 934 as follows:

"in order vo succeed an appellant
must sihcw, in the words cf thoe
statute (s. & (1), that the ver-

Gicl is unreascnakle or capnot be
suppcecrted having regard co Lhe
evidence., It is ner e sufficient
ground of appeal tc allegs that

the verdict is against the woight

¢i evidencz. Aladesuru v. K.

L1950 A.C. 49; (1955 3 W.L.KR. 515y
95 sel. Jo. 7608y 39 Cr. Ipp. Rep. .
Her is 1¢ sufficient merely vo show
that the case against the appellant
wag a very weak one: R. v. Mcwair
11969, 2% T.L.R. 2Zu; 2 Ctx. App.
kep. 2y 14 Diguest tRepl.) 325, 3136.
Nor is it encugh that the members

cf the Court of Criminal Appezl feel
scme doubt as to the correctness of
the verdict: R. v. Simpson, {1909

2 Cr. App. Rep. 12§; 14 Digest (Repl.)
613, 6190, nor that the judge of the
court of trial has given a
certificate on that ground:

R. v. Perfect [1917}!, 117 L.T. 416;
25 Cox, C.C. 780; 12 Cr. App. Rep.
273, C.C.A.; 14 Digest (Repl.) 634,
$340. The court will set aside a
verdict on a quesition of fact alone
only where the verdict was obviously
and palpably wrong. R. v. Hancox
£1913}, 29 T.L.R. 331; & Cr. App. Rep.
193; 14 Digest (Repl.) 628, €344."
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"While that statement is no longer
applicable to appeals in England
it continuss to be applicablc Lo
appcals te this cours,®

in R. v, Carlicn Linton {(uvnreportad;) 5.C.C.a. 169/51

delivered léth January 139¢4 (Kerr, Carey, White, JJ.a,) consider-

J.L.R. 135% which

B

od tne case of R. v, Nugent & Hughes {1974 1

counsel urged "as suppercing the view that this court had power

to allow an appeal wherg thae verdict was nat §¢”muc&§unreéSGnabke as
unsafe”, in delivering tae judgment of thw court Carey, J.4.

said at page 3:

s carzful reading of the judgment
cf the court; does not, wc think,
justify the view that this court
was laying down the proposition
contendea for by the learned
counsel, This court, speaking
through Edun, J.A, said this at
P. 1358:

"Here in Jamaica, and in many
of the West Indian Territo-
ries, judges to whom we
accord high respect, have in
many appeals quashed convic-
tions on the ground that they
were ‘unsafe’ and/or
‘unsatisfactory'. Dut in
those cases it mey well be
said that the conclusiocns
were based upen a_considera-
tion of the evidence and not
upon the reaction produced
by the general feel of the
case ag experienced by the court.'

se._ Though the words ‘unsafe’ and/
or 'unsatisfagctory' have been
interpreted to mean the rcaction
produced by the gencral feel of
the case in R, v, Sean Cooper
(1969] 1 A1l E.R. 32; {1969]

1 Q.B, 267; [1968; 3 W.L.R. 1225;
53 Cr. App. Rap. &2, and though
the criminal. divisions of Courtis
of Appcal in the wWest Indies have,
without legislaiive sancticn,
guashed convictions, end, in
thelir conclusions, used the words
‘funsafe' and/oxr ‘unsatisfactory's
it is too dangercus a precedent
to allow ar apeal against
conviction merely by the

general fexl of tho case as
axperienced by the courts. Such
a precedent would in effect sub-
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"stitute & trial by threc 3judges
fcr a tr:ial by jury ana encourage
Iravolous appeals’.

(emphasis suppliecd)

arey, J.&He continuad.

"The court was at paing to point
cul that whiles 1t was perfecitly
crue thaiu cervicuicns have besn
guashad in evher Comnonwoalth
Caribbean countrics on the basis
that the vordict was unsafe cx
unsatisfactory,. this court would
rot allow an appsal based on ino
T tional rezact.on of indivigual
noinoers of 3 cne L

)
i

e couct o Gho LacLs
appearing in o transcript. 50
Tong as section 13 (1) of the
Judicaturs (Appellate Jurisdiction)
Act was extant, thon the view that
the verdict is unsafe cor
unsatisfactory, based upon the
‘lurking doubt theory', canngt
constitute a proper foundation

. for concluding that an appeal should

(w} be allowed, To put the matter

’ beyond doubt, the court plainly
indicated its role and function
wher¢ the ground relicd on was
that the verdict was unreasonable:
‘we are in duty bound tc examine
the o¢videnca in the case before
us and to arrive at our conclusion
on a consideration thereof',
per Edun, J.A. in R, v, Nugent &
ughes (supra)_at P, 1355,"
) emphasis supplied
In the claarast terms ppssible, tids is the vesit this cowrt

wuest apply,

<.) The svidence against the applicants is in the testimony of
the complainant, She had trayvelied on the bus from the Richmond
area to Kingstan apnd from schocl that day to Richmond, she knew them

both, G&he had left the applicants a scant % hour or so on the bus

X

before she came upon them at the bridge over which the bus had
passed ahead aof her. Williams was the aggresscr. He spoke to her
pursued her, held her, took her to the underside of the bridgce and

______ - held her for Gray to ravish her then he did likewise.
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The sumning-up of the laarnsd trial judge was full,

fair, careful and cloar. Hothing that could be urged in favour

of the applicants was omitted., The judge whe considered the

application fcr leave to appeal in refusing leave said:

"The 1ssue in respoct of both accused
is onv of visual identificaticn.

The lecarned trial judge dealt
thoroughly with this issuc and all
other issues of law and fact and
suparately as it aff:zcted each accusad
and he carefully pointed out every
arvea of weakness in the evidence in

an ocxtremely fealr summing-up.”

The jury acceptad the evidence of ths complainant and convicted
both.

The credibility of the ccmplainant was indivisible,
the evidence she gave against each accused was matcrially indis-

tinguishable. R. v. Taylor {1977 1% J.L.R. 247.

For thesc reasons I would rcfuse the applicaticns ana

orGger that the sentencaes commence on 4th Cctober, 1580.





