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WRIGHT, J.A.

On September 30 we treated this application for leave
to appeal as the hearing of the appeal and allowed the appeal.
We guashed the convictaion, set aside the sentence, entered
judgment and verdict of aquittal and promised to put our reasons
in writing. We now fulfil that promise.

The appellant had been convicted at a trial in the
Home Circuit Court on September 28, 1990 before Smith, J and a
jury on an indictment containing three counts viz: count 1 Rape,
counts 2 & 3 Robbery with Aggravation. He was sentenced to
5 years imprisonment at hard labour for the Rapec and 3 years
imprisonmeni at hard labour on each of the other two counts.

?he challenge to the conviction which we accepted rested on two
plinths vizs

1. The verdict is unr=asonable and cannot
be supported having regard to the evidence;

2. The unsatisfactory nature of the evidence
of identification.

A woman (S.C.) and her boyfriend Alton Blake were sit-

{ing on the wall at the waterfront not far from the Bank of



\

o g

Jamaica on February 17, 1988 when at about 310 p.m. & man

accosted them announcing he was a policeman and proceeded to

frisk them., Ee {ook from alton Blake z ratchet knife with

which he premptly held them up and robbaed them both. From

5.C.

and a

Bleke

in an

there

point

he

took one paiv gold earrings, one watch, one gold ring

silvaer chain of the total value of $800 and from aAlton

one gold ring valued at $200. Thiz incident took place

area which, according to v.C., was well litv., &he said

was & light post about five chains away but when asked to

out that aistance she indicated about ten yards, However

she said

-

the light was sufficient to enable har to observe that

their assallan: wore & gold toonh and had a scar. In court

she describud him thus “high cheek bore, tall, dark complexion,

receding eyebrows, a xnob in one ear a scar over his eyebrow,

dressed in black tuxedo shirt, black pants, suede shoes and a

gold tceth.” He then moved out of ihe light into a dark area

where he rapad acr after he had ordered her boyfriend to lie

on his side with his face away from them. After he had left

they repcurbtad Lhe mattcer at the Central Police 3tation. The

ordeal she said lasted about 25-30 minutes.

Lh is significant to note that neither of the victims

had ever seen their assailant before that night., Added to this

<
i5

the fact

thore was no evidence from any policeman of

ription which she gave on the night of the incident;

#0 there wag no means of determining whether the description

she gave in court was as she saw the appellant in court or not.

it wag not until alimost nine months later on

Wovember 3 of the sam® year thet $5.C. saw this appellant in

the vicinity of the Harbour View bus stop at around 7:30 a.m.

at Scuth Parade. She roperted the manter to her boyfriend

who accompanizd her o the bus stop the next morning where

vhey saw the appellant. He worked at the Cement Factory and

was awalting trangsportation o work. 8.{. went cn to school

while her boyfriend alerted Corporal Michael Phipps who took



-
the appellanit inte custody. When coutioned thea appellant
said, "mi 2 no robber boss., A Conent Company me werk” and

when he was chax

he sald "a the wrong man this boss, mi

inneocent.®

in hig defence, ha gave svnrn evidence and called

three wit

e He denico ever @oening $.0. before the pre-

T - i e e T o b o g g
limznarvy @naminaiien at the

et Court. He denied

being involvad in the incident on Febiveary 17, 1988 and he

had never zeoon hlton plake until +hait morning at the bus

stop when the police was called. He gaid February 17, was

aAsh Wednesday and he recalled working that day and would
probkably be at home at §5 Red Hills Rozd in the evening. At
the trial, he was indeed wearing a golud itocth, but he tesii-
fied that that was acquired in Qctober, 1968. In support cf
that he called kMr. MHichael Davis ths Dental Technician who
provided thi aoniture and who aexplained that he did not usually

iseue zut that the recszipl tendered by the appellant

had been issusd on reguast of the appollant®s attorney. The
denture had soma nine teoth including one gold tooth anda had
in fact been supplisd in Hovenmber, 1980 the impression having
been takoen on Cchobexr 7. To the quesgtion as to whether the
sppellant ned boen wearing a denture before coming to him

Mr, Davis opined ne because when hoe saw the appellant the gun
was not proporly shrunkar,

Wext he called Mr., ilverz Castro, Personnel HManager
at the Caxibbean Cement Company and a Justice of the Peace as
well, He said he had known the appelliant as a casual worker
at the Cement Company for cver five yesrs. He said the appel-
lazt was a good worker and that he had confidence in him. As
a result of dental problems he had had to transfer the appzl-
lant from one work arca Lo arother and allcow him time-off to
have aextractions done, He hed nsver noticed the appellant
wearing o geld vooth prior to February, 1%6¢ <nd that the

gxtraciions ware scbsegaent to Februavy, 1906,
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Luaskly, thnerc 185 the evicence of Assiscant Super~
intendent of Pelice, Donald smitii, who testified that he
knew tho appnlliant for approximately 14 vears, He would see
ham fairly (ocularly ar his work pilace @:nd on the stroebs.
The sppaollant (s an honest parson ha said, and, which is of

the uimest Lmpon

ance te the defonce, he said he first noticaed
the sppellans woaving a gold reoth in Movembor, 19sd. Furcher,
he had nevor e hilk wearlng any Jaws 1y SUCHh as earyring or

therwise. FPrior t

)

> s2eing him in November he had last seen
him in July ©ox aAugusi, 1%50.

in dealing with tho evidercs cf visual ildentification

the learnod teial judge denonstraied hig awareness of the fact
that such evidenca belongs to & special category and gave the
warning raeguired in decisions of this court too numercus to
mention as well as in decisions of tho Privy Council. In
keeping with these decizions, he alsce adverved to weaknesses

in the idsntification evidencs., ind he mentioned in this

regard the lapss of nine wmonths before the witnass claimed ©o
have idencificd her assailant as well as the fact that her
purpoirted idontification was unccorioborated. Lespite this we
were of the opinion that there was & signal failure in his
treatment of this aspact of the caga., Lt is evident that the
gold *ocitl was a significant featars of the identification
evidencs and Lhis 1s the area iLn which the defence mounted

its severest challenge to the identification of the appellant.
Yet, not only is it not menticinod ag the area that posed the
grea*ﬂ" Lhrsat Lo the reliability of the identification as,
indeed, the evidoence showsd, but mcrs importanitly it was not
higlhilightoed as the bulwark <€ the dofence which had o be
overcome if the prosecubinon wvere to uecure 3 decision  adveyse
to the appsllart. It cannot be over~ormphasized that the most
tairthful recital of the guidelines will not substiture forx

the proper application of those guidelines to the facvs of tho

case and whore & case prasents significant features, espacizlly
\
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whoera thess faoahuras

wolgh hoavily in favour of an accused
person v wiil bo difficult to contond that thore has beon
G falr wrial unloss vhose foatures nave been appropriataly
highligat=aa., The issue of the geld tooth falls sguaraly

L was not

[

under this heaoing and it was oul opinion Lhat

given due brosiment. for if thauv haed boeen done it muct

T

:’»

iosue of

least have given rose Lo vary grave

idenciflicaticor which would have o

ho rasolved in favouxy of

the appellant. aVIGRNCe was noi issessed in this manncer

s© as o wive vhe jury tho proper guidasc? oh coming Lo oa

verdict consisvant with the svidencs., In the result we wers

ol the cpinion that proporly ass the evidence could not
justify & conviction. Hencs the docision ws tock in disposing

ci the appaal.



