JAMAICH

IN THE COURT OF APPEAL

BEFORE: THE HOW. MR. JUSTICE CLREY - PRESIDENT (4G.)
THE HON. MR. JUSTICE FORTE, J.i.
THE HON. MR. JUSTICE GORDCOHN, J.i.

R. wv. REVILLE WHYTE

Delroy Chuck for Applicant

Miss Paula Llewellyn for Crown

28th October & 4th November, 1951

GORDON, J.i.

Un Znd May, 195U the applicant was convicted for ithe murder
of Heville Thompsen before Patterson J, sitting with a jury in the
Clarendon Circuit Court. On 28th October, 1991 having heard
submissions we reserved our decision on the application for leave to
appeal the conviction,

The facts on which the prosecution ralied are as follows:

Mr. Ernest Reid shared a one room house at Bath House in
Weatmoreland with the deceased leville Thompsen. They slept in
separate beds, Or the night of the %th April, 1586, they retired

)

te bed about 10.00 o’cleck. Hr. Reid was awakened by an explosion
which sounded like a gun-shot. He sat up in bed and saw the déceased
doing likewise. The doceased got off the bed and walked towards the
door and the witness heard ancther o»xplosion. He saw Lhe deceased
fall on the floor. This explosion had come from a window on the left
as the deceased waliked towards the door. The witness saw what he
described as a gun-shot wound io the left breast of the deceased.

He concluded thai Weville Thompson died as he displayed no signs of

life.
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Mr. Reid went cutside through the back door of the house
and he was felled by twe blows delivered from behind at the same
time a volce «rnguired "Whoere you running®? He recognizazd the
voice Lo be that of the applicant whom he knew for 2 - 3 years.
They had passed occasionally on the voad and exchanged greetings.
The voice continucd "a herb and money we wanit tonight, else a pure
dead body 'or ...'1%. While on the ground, he recognized the
applicant standing sbout 4% feet before him. wiih a Clashlight
and a shert gun ip his hands. Ho recegnized the applicant by the
light ¢f the mcon and by that cf the flashlight which was switched

on. The witness (aturned to his room and thoe applicant came to

the open window with the flashiight which he shone all over the
room. .4 that stage the applicant pushed his head in the room
through the window. In the room on & stool, there was a lantern.
This lantern was burning and had been left burning at the time the
witness retired to bad. DBy the aid of vhis lanp and the light of
the flashlight the witness said he saw the features of Lhe applicant

clearly.

Using the flashlight, tha applicant indicated a barrel which

he: cleamed containzd “Herb® and crdored the witness to pass il to
him. The witness ccomplied pushing the barrel through the window.
The applicant next identified a basker thus, "see a basket Lhere,
the herb inside 1v." ot his reqguesi, the wiitness welivered the
basket to him through the window. The applicant then ran away.
Mr. Reid went vo the Litsle London Police Station and reporied the
incident.

Det. Censtable Donovan Lewis saw the body of the deceased
at the Savanne-la-mar Hospi‘al. He obsecved what he described, from
his experience, as a gunshet wound to the lefrn breast. He then went
to the home of Mr. Reid, scarched the room and found a spent .3&
bullet. This bullet be submitted to the bBallistic Expert for

examinaticn. He¢ obtainsd warrvants for bhe arrvest of the applicant

on that date,luth april, 19&6.




On the 1léth May, 1986 at 7:00 a.m. Cpl. Harpaul Haynes
on road-block <duty at Porus in Manchester stopped a minibus
proceecing fiom Mandeville to Kingston. The passengers were
searched and the applicant whe was & passacnger was found with
a .30 revolver concealad in his underwear (brief). This revolver
was examined by the Zallistic Expert and the test revealed that
the bullet found by Consitable Lewis in the home of the deceased
was aischarged through the barvrel of said reveclver.

The applicant's dafonce was an alibi. He claimed he
lived in Duelve Land, a district which is near Bath House. He
left Delve Land in 1985 to reside in Ringston and thercafter he
returned periodically to visit his grandmother. He was in

Kingston at the time the dececased dicd. He stated that his visits

He knew the dictrici of Bath licuse. He passed through it often
and was polite in greetirg people he me: and passed on the streets.
He sald he had never seen or spoken to Reid. He was returning from
& visit to his grandmother when he was accosted by the pelice.
Nothing was fcund on him, but abandoned on ithe bus was a bag in
which the police found the gun and they placed possession on him.
He was beaten to admit it was his bul he refused to do so. another
man who ren from the bus was captured and he was charged jointly
with him. Ha did not know this man before.
Mr. Chuck urged itwec greunds of appoal namclys
"1. The learned trial judge erred in law

in failing te leave all the relevant

and material facts affecting the

1gsue of 'identification.

Z. The learnad trial judge wrongly directed
the jury that the applicant bhad to give

an explanation as to bow ne came into
possecssion of the gun thereby inadvertent-
ly shifting the burden of prcof.”
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On ground I Mr. Chuck submitted that the learned trial
judge left some material for considsration of the jury but the
most important bits he omitted. He sought to rely on two
passages of the covidence. Tho firsc passage begins at page 3b

of the transcript in cross-examination;
“¢. You told the peolice that you recegnized
weville by his voice, didn‘t you

ey

Mr. Reid?
M. Yes, oiYv.

¢G. In facwi, it was conly by his voice that
you had recognized bim; you told the
pclice bir. Lewis it was only by his
voice thai you recognized him. Don‘t
just stare at me like that, yocu can
answer me.

“e 1 told him by voice, but when I se¢e
him I know him,

G. I am not talking about the fact that
you kKnow him, I am just dealing with
what you told the police, thalt ycu
only recognizaed hiim by bis volce, then
we will move on to what you are talking
aboui. Do you agree with me that is
what you told ihe pclicey

BA. Don't remomber sir.

. You didn't say that a while agoy You
can't remember if you wold the police

voice, vhat is what you said? For my
purpose, could you repeat thau, 1s

that what you sald, you cannot iemember
1f you told the police?

L
o
.

When?

¢. Lt the time of the incident Mr. Keid, the
cime of giving the sta went.  You just
staring at ma, could you answer me; do
you understand mnc?

. apout what sir?

0. You want time to think about it? I asked
you whether or not you didn‘t tell the
police that you only recognized lieville

by his veice, that is all I am asking.

¢

Cu ot



"o What do you call recognize sir?

¢. You knew his voics before and you
heard it that that is why you know
him, is him, must be hin, make out
his voice. You nod youxr head but
ithe Jury want tvo hear, you don’'t
nea yeur head, say it that w2 can
hoar you.

A. L answer you say; what you saiqv
. When you nodded what you mean, yes.

IS LORDSHIP: br. Rerd
WITHESS ¢ SAID ..

HZIL LCORDSHIP: iLnswer the guestion,
pleass,

WITNEGS ¢ 3 ask him what nim
say sir.

HI& LORDSHIP: Mr. Usim, ask the
gquesticn again please.
¢. You told the police that you make him
cut by him voice, cnly by his voice,
isn't that what you tcld ..

HIS LORDOHIP: The operative word
being only M:. Usim.

M. USIM: Your Lordship has read
me, absolutely corraect,
the operative word, only
by his voice.

¢. isn’t that what you told the police
in your starement?

]

£, I ccould have told bim ihat, yes sir.
L. Try and co-goperato with me.

h. You trying to tell wme things that I don't
kKnow.

The second passage at page 144

", Mr. Reid, when you were in Savanna-la-mar
I keep on mentioning it becausc you said
17 before - didn‘t you say in Savanna-la-
ma: courl Mr. Ernesit Reid, ithat you never
had any discussion or talking with this
mar: when you gave evidence before the jury
like that?

A. L don't remember that I said 1k, sir.
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“¢. Wwhy you said a while ago that you
used to talk vo him and now you
gsay you con‘t remember. It is
either you remember or you don't
rememper.,

HI3 LORDERIP: Mr. Usim, you
remember the question
you asked the witness.

MR. USIiM: Hava you ever had any
discusszon with the
accused.

L. What you mean by

discussicn, sir.

£. Have you ever talkud
te the accused? KA. Yes
sir. That is what I can
recall @ asked.”

Mr. Chuck submitted that the withess'® evidence was that he

recognized the applicart cnly by his voics if he "never had a

1)
ot
o

n
discussion with him, the guestion is how could he have recognized

him by voice" Reid's evidence under cross-examination, he submitted,
was & matter of some concern.

The witness EBrnest Reid was, in our view a simple vustic
farmer who had some¢ difficulty grappling with the language of the
defence attorney-at-law. Tue witness spoke in the language of the
ordinary man and the Jjurcrs all from the rural area had much in
common with him. ©The evidence of this witness 1s that he first
recognized his asseilant by voice and subsequently this identification
was confirmed when he saw his featuvres. The learned trial judge
ampressed on the jury the duty of Lhe presecutlon to satisfy tcthem
on the issue of identification i1rp his summation. He saild this at
page 1ils

"Mr. Foreman and members of the jury, as

I told you, what *the wilness is saying

in thiis case is that he recognized this
marn, not only because he saw his face but
also because of his voice, and from the
evidence you may gather that whac he is
saying 1is that he recognized the voice
before he recognized ithe face. You will
have tc¢ considoer whether he was mistaken
as to the veoice that he said he recognized
and having been mistaken by putting a face
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regard

arece

butw

e Fom

"to that voice and that is why he
said it was this man. Because,

» don't think it was ever suggestad
to the witness Reid that he was
relling a deliberate lie on this
man. What was put to him was that
he was mistaken - honestly mistaken.
Hevertheless, and as I sald a honhest
witness can be mistaken without
¥nowing that he 18 mistaken.”

som: of the directions the jury received in this

The learned trial judge carc¢fully analysea the evidence

for the prosecuticon and the defence and dealt with the issue of

identification with moticulous care following closely the guide-

lines in thejregenticase of R. v. Junior Reid et al {1%&%; 3

i71.

‘liow,

He prefacaed his review of tne @vidence by saying -

¥ shall not be re¢ading back all
thae evidence to you, bgcause I am sure
it is quite fresh in your memory, but

1 shall be reminding you of such

evidence as I think may help you, but

you are to remember that you are to

take into account anyining omittved by

me with which you censider important

and you are Lo igneore, if you think

fit to do so, any view of the facts

which I may ezpress, or which you may

think [ held. I shall be making such
comments as I think necessary, or as T

think may be of assistance to you,

but you are clearly to understand that

any comménting or giving you my opinicn

on the facts, does not raelieve you of

your responsibility to form your own views."

WeLoR,

We are not persuaded that thers is any merit Iin the submissions

of Mr.

Chuck.

We find the summing up very fair. For thess

the first ground cf appeal fails.

Iin the second ground of appeal, Mr. Chuck impugned this

passag

[
=

of

1]

the summing up &t pages 129 - 130 of the transcri

«s. You may infer thalt tLhe accused had
inowledge of what happened that night;
thaw ne was there and ithat he killed

the decsmased, if you are satisfied that
the accused was in possession of the
firearm, and that it was that firearm
which fired thai bullet which was found
in the house and that this accused man has
offered no explanation tc account for

his possession; or if you are satisfied

reasons

pt -



“that any explanation given by him,

which is censistent with innocent

is untrue. If the explanation

leaves you in rzasonable deoubt, then

Mr. Foreman and Hembers cf the Jury,

you should disregard this bit of

evidence, all these bits of evidence

that I have pointed out to you

entirely, because they cannot assist

you 1in identifying this man.

if you accept his evidence that he was

never in possession of the fircarm, or

vou are left in ressonable doubt as to

whethzr or not he was in possession,

again you will have to disregara

this bit of evidence coming from the

prosecution, it cannot assist you 1in

identifying the accused man.”
Mr. Chuck submirtted that in this passage the learned trial judge
indicated that an explanation must be ferthcoming from the applicant
to account for his possession of the gun. In this regard he said
the jury were told Lhat there is a duty on the applicant to give
an explanation. This dury was an evidential burden which, he
submitied, was unduly unkind to the applicant.

It was the Crown's case that the applicant was found with

this gun which was linked, by the expendced bullet found at the
scene of the criwe, with the commissicn of the crime., If the jury
accepted the evidence that the applicant was found with the gun
conccaled on his person, then it is conceivable that the jury would
expect an explanation for his possession. [n this sivuation, his
possession of the gun placed on bim an evidential burden akin to that
in recent possession as it applies in larceny. In his charge to the
jury, the learned trial judge had left the prosecution’s case as it
was presented. The prosecution relied on the direct evidence of the
witness Ernest Raid belstered by the circumstantial evidence
stemming from the discovery of the gun on ‘he applicant. The learned
trial judge did not shirk his rasponsibiliiy to be scrupulously fair
to the applicant. The passage impuygned forms but a part of the total
summing up on this aspeclt of the case. The directicns continued

thus:
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<+« But, even 1f you should find
that he was in possession of the
firearm you will have to consider
whetheyr having regard te the
circumstances, his possession can

be zaid to be a continuing one.

That is, whether he had it in his
posscssicn from tha. night until

that day. In this regard you will
have vo decide whether a fircarm is
of such a nature that it passes from
hand t¢ hand readily because you will
realisce thav if that 1s so, then tho
accused mway net have been in
possession of it at the relevant time
and 1f he was not in possession of it
at the rolevant time then again these
bits of ¢vidence - the circumstancial
evidence would be ¢f no use. 1t
could noi assist you on the ¢guestion
of identity it could notv avail the
presecution,

The relevant period I am speaking
about in this case Hr. Foroman and
membars of the jury, is between the
night of the 9th Lpril, 1%66, and
16th Lpril, 1986, the night when

Mr. Thompson died and the night when
the Detective sa:id he found the
revelver on that accusaed man.  Liow,
from a rough calculation I make that
to be aboutb 3¢ days, all over five
weells. You will have to say that a
revolver is such a thirg that it can
pass from band to hand and that the
accusced man did not bvave it at the
relevant time. It is for you Lo say
as a matter of faci, whether his
posscession on the 18th of May, 1986,
can lead you to the inferznce of his
peossession on the night of tne 9th
of Lpril, 1%&¢."

There the learned trial judge alerted the jury to the facters that
had to be carefully assessed by them in determining the inferences
to be drawn frcem the fact of the applicant's possescsion of the
firearm. This expositiocn was delivered with clarity and it was left
for them to de¢termine what infeienc& they should draw:..

The learnsd urial judge's summation was flawless, i1f he erred
it was in being unduly kind to the applicant. The prosecution
presented a vexy strong case which the defence denied. The learned
trial judge's charge to the jury was full and balanced and we find
the second ground of appeal, like the first, is unmeritorious.

The application for leave to appeal is refused.



