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REC-iNk 
VS. 

GEORGE 'WEIR 
M I U W L  KEEd'l'Oid 

., ., A, J ,  ~ i c h o l s o n  f o r  agpellants 
-..- . - 

l'.lOliGA~d t, - 'J e i.i * : 

!.! inese , 7 appeals cane j>efore us leave of tile 

s ~ r ~ y l e  judge. 

0 ,  , i , 2 ,  9 : , 1 9  $9  , these 

ap~jel lxn-c:s stood , i h e i r  trial ir? the Gun @out and were 

,-i,nvie.ke& l;.ni sen.keSlce;t 011 slL indlctrncn"; conca;tinincj- ti1iee 

c u u n - ~ s ;  co.ul*c 1 w:-lrch clhare~ i..p L I= .,In ,iiTL. I-L, i l l ~ y a l  ~ O S S O S C " ' ~  3 -. 013 

,f fxl.ean.;t;: coi~r,?. 2 sklco'&ns k j i x l l  ink en,^ ;in4 coun:; 2 robbery 

; d : L i ; : , ,  a g ~ y ~ : ' a v a . ~ i ~ f i .  

Bo-& appellaI1i-- we;.e re , .  d ~ e s e f i i e d  . -. . on .Lhe yecord 

c. ,ur,r;el 011 a pziya.,.;- yetainer, Ljhen .i-r ! %.. 1 he(3.anb7 

re ,,: 3 ;.- .tile t e n t h  i,r A : d a ~ e  5e.L and 011 all d a l e s ,  L-dL OTIE g 

2.. - , , ;. .7~1ctikl ~ i . 1  ~ ~ ~ x g l e s s e s  had been i n  a.t.tenaar~ce, G n  .~f , i s  

dayL, 6b..,*cilce @ounss~ .. tjus . -: p-,,aserit, fie 0u.L cf *c.lle 

j '~:; , ; is~ ' jcic3;11 3 . . ~  r'.:. ,-urn tii ,Jy - - - (2 - . .il-,. crowli C o u ~ i s @ l  carefully 
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..-c-lat-d .thci ~ e ~ ~ ~ l ~  -Lo ';sllc l e a rned  t r i a l  judge, w'ho, i n  our  - - 
v iew,  p ~ o p e r l y  ardered the t r i a l  t o  proceed, Copies of the 

stakcmen-ts and the Fndic tncn t  had been hacded Lu the 

apgel l .ants  but i n  t h e  b e l i e f ,  no doub t ,  tl.1:. : counse l  would attend, 

t h e  k ~ i a l  judsc e l i c i t e d  no inforrnat icn  as t o  t h e i r  

wi;n.esses, .if any, froln t h e  a p p ~ l l a n t o  at -ti;at s t a g e ,  The 

case proceeded in, absence of their counse l .  

1 ~ 1 ~ .  Rei"-h - S a r z i s o n ,  t h e  v i c t i n ,  gave cv idcnce ,  

H e  was a min i -c incna  ope:i:ator and WAS walking i n  a l a n e  i n  

:he d i s t r i c t  of Y~t l l a i i s ,  S.L. 'Thomas, on  i-~j-:; way home a.t  

about 1 ~ 4 9  son, on ihtz 9 t h  A,px.il, 1 9 b 3 .  X i s  b i c y c l e  w a s  

held i.11 h i s  r i g h t  I~and  and he had a bay Gver his r i g h t  

s h o u l d ~ r .  ~ I . ; l e  ,. - ws,ll:rirng he heard a sound and looking  back 

hc s a w  two men ~pproachincj  aboi.;"l. a clnakn behind him, One 

of khe ricn walked qu i ck ly  pas s ing  him ar,d t h e n  a c r o s s  h i s  

pa-kh, helci h i n  i n  Eiis w a i s t ,  pi;.inted a gun a;. hicl and t o l d  

kLinL ke rp  c ;u i e t ,  5u.i: !I-- v L o Ga.: ;:ison did not obey, I l e  

re;jpondeti 2nd t i re  gunr;,L;rrn fired hi.k,',iricj h i ~ n  on ilfs ;eft t h ~ m h  

andl side, This i n c i d e n t  l a s t e d  a b o . ~ . ~ .  iivc minu.kes. 

The second nflan, who !:.ad rjeen s- tanding about  f i v e  

1raj-d~ behind M r .  Gar r i son ,  can~e up arid h e l d  on t;c -L:,e bag. 

L, s t r u g g l e  ensued between klnen for f i v e  sdcones;  t h e  man 

C >+- hold of the bay and 50th men rarl away - ~ G W P . I  t h e  l a n e .  

. . i n  the bag weze some video  cas: c t t es ,  n1one-y s i x  .thousand 

6011 a-s .. ($d,CGOj and oth2.c smal l  i t e m s .  

kL -ihe tli.~,le of .LIle fj,,yst inci -dent , ,  i~jr, Gar : r i sonSs  

filce tras .kurneG tuwariis a f l o o d l i y h t . ,  which shone firom t h e  

f r o n t  of his house,  a b c ~ ~ . k  Lzi chains  away on t h e  l a n e ,  H e  

* salci he ssk; ".the ;.;hc;le of - inin ( i , c ,  the a p p e l l a n t  Weir "1  

face r i g h t  side" a 1-L i s  appa re~ ! t  t h a t  if klic  f i r s t  man 

c r o s s e c  h i s  g)aJ;ji, wha-: he sztd zn en-t-22 s j - 2 ~  of 

hirn. As to t h e  second rmn, he sai.c? t h a t  tihe ligh'c: slicrie 
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in his face and Iie recosr~lsed him as Lhey str;is5led fc;r five 

seconds. Mr. Garrison, however, later attended an identifi- 

cation paxade an& purported tc identify both appellants. 

The appellant Weir gave sworn evidence in the 

nature of an alibi anti was cross-examined. Hc was a security 

c j t i ~ r d  working vith Ez~pol Security Lfmit.ccl at- Hest  Avenue, 

Kingston. Gn the eiirly morning of the incic2en-l he was working 

at the Island 15edical Stores at 19 Dell Road, Kingston, from 

4 ~ 0 6  p.m. on Z'riday t'th April to 6200 a.m. Sa.turday 9th April 

arlcl had been posrcci there by the company. A co-worker, 

ilunald Binds, wes with hin and hc was cl-necked at IC.630 p.m. 

and again at 2 ~ 0 0  a,m, by his s~pcrvisor, Neville Eatson. 

The records of his duty, he said, were with :.he company and 

woula establish his alibi, He wished zo call both gentlemen 

as witnesses one of t,shorn, Donald Binds, had attended on 

several previous occasions. Fruitless efforts were ma6e 

by the poiice over the week-end adjournmint 20 locate these 

witnesses and or: the resump-tion, another cour~scl who 

appeared for the appellants, close6 his case to the apparent 

surprise of the j~c ige ,  

The appellant Kenton then gave sworn evidence 

which also amounted *LC? an al.ik;h as he was at a "nine night" 

celebr~ltion a r  his sister" home from 3:GO porn. till 7200 a.m. 

abour half a rxile away, 

Lefoze us, Mr, rJicholson was granted leave Lo argue 

t h e  follow in^ supplemental 3z.ound of appeal:- 

"Thab t h e  learued trial juclye 
failed to properly 3n;lyse 
cnd to aktach duc stynificancc 
to all the material ~ca?.nesseo 
in -;:fie evidence irf i.dentif i-- 
cation a£ t h e  appellalles. 

This he fully developed before bs, 

vpae no.Le that ";he eviijence showed tha,k the victim 



knew the appellant Weir as well as his parents; that at the 

time of the incident, the mother of Weir was working with 

him as a domestic helper, Curiously, he did not bring these 

facts to the attention of the police either when they visited 

G n  the sanie day and took h i s  first report at the hospital 

or a wet.-.k later when he gave them a written repc;r-L. iJeither 

ciid he inform the nlother of the appellant 'chat her son had 

robbed cad shot hin, What description, if any, he gave to 

t h e  police was not disclosed. As stated abovt;, Heir was 

not then represeri~ed by Counsel and thc learned trial judge 

failed to give him the much-needed assistance he reyulred 

in thic area. 

The evidence also showed Lhat ,the uncle of the 

aeeuseci Xenton was a neighbow and relative of Mr. Garrisori 

and thak Mr. Garrison knew the appeliant Kenton, who visited 

this uncle. Tlais also was not told Lo the police. It emerged 

Lhat all L ~ Z ~ L  was told to the police was 'that the appellants 

were known to him as t h e y  11aa been visitors to his cinema 

where he collected from all patrons under a bright light 

and they had been there on three to four occasions. 

The critical point from the defence perspective 

; r ;s  the faci, which was not disputed, tha t  the appellants 

were well known to kr. Garrison and he to then. The signi- 

ficance of this knowled(;e appears to have escaped the trial 

jndge. In his sur:urting-.up zt p s g e  161 he saiu: 

"The accused men 50th said in 
ev5dence that Mr. Garrison 
knew them befor& and Itnew them 
well. The accused man George 
Weir says that Mr. Garrison 
would sometimes call him by a 
name, the name 'Linden' whicf, 
he said is the name of his 
father. He would refer to him 
as 'Lindon' and that he knew 
him well. And. as far as 'ihe 
other accused man is concerned, 
he said that there is s o m e  



'"lciou r e l a t i o n  between I~lnrr~elr 
and Hi. G a i r i s o n  ~i iuoucjh his 

accused n a r l b  irachei side. 
1 4 0 ~  only  does ile l i v e  neai t o  
M r .  Gariison, b u t  he  would 
v i s l ~  pr ci;liscs acr j o ~ n r n g  
r l r .  G a r r i s o n ' s  premises ,  - So 
b o ~ h  ~ ~ e r t ?  well-Lnown co each  
other. 'There i s ,  therefore, - 

a.ccused men were lenown to , must s t i l l  - 
b e a ~  i n  m i n a  r h h t  aistakes m a y  

was L weakness alld oug1l-c co iiave bee11 30 consl -deieu  by t h e  

t r i a l  judge as i - L  gave ilue to t h e  f a c ~  i ; h a ~ ,  i f  indeed die 

v l c r i r , ~  hau r e c o q n ~ s e d  the a p p e l l a n t s ,  he woulu n o i  have 

withheid such v l . t a l  knforma.i5.on from the p o l i c e  

1;;. Elicriolson a l s o  subi,~it.teci that; l iaving r ega rd  

,Lo LIie  q u a l i k y  of tire evltierlce of i d e n t i f i c a t i o n  upon which 

d o n e  c:le p ~ o s e c u t i s n  souyhl  t-o es 'cabl is i l  ti-re a p p e l l a n t s  ' 

p i l C  a'i  he c l o s u r e  of  t h e  p i o s e c u ~ i o r i  case, r;lle l e a r n e d  

t r i a l  j ~ d g e  e~:'i-ecl i n  c a l l i n g  on zhe t p p e l l a n t s  to s t a t e  

a defence .  

.,i i s  c o x r e c t  that t i le  a p p e l l a n t  heii caliie from 

beilinti, yuic1;ly past: G a r ~ l s o n  crossways ,  dnd tiler1 he saw 

wiiLch s h m e  ~ I L  his, M r .  ~ a ~ x r s o i z ' s ,  f a c e ,  I ~ s  t o  Kenton, 

he , V ~ S  seen for f i v e  seconcs curing t h e  s ~ i i i c j g l e .  T h e  

learned .L;izl judge r e f e x r e d  fa t h i s  as a " s h o r t  tiiike span" 

T h i s ,  hvwever,  i s  a c l a s s i c  " f l e e t i n g  g l a n c e "  case and 

plarnl ly a wedkness, b u t  i h e  judse d i d  n o t  vlew it i n  that 

way. M r .  P an t ry  has p r o g e r l y  conceded t h a t  he cou ld  no t  

suppo;:.'s t h e  conv ic  r lon  011 c h i s  p o i n t .  

Xn R, v. Junior Reid e t  a1 P r i v y  Counci l  Appeal 



( u n r e p o r t e d )  d e l i v e r e d  2 7 t h  Zuly, 19b9, a t  page & t h e i r  

Lordships, a f t e r  affixmlrig that  t h e  case of R, v. Turnbull 

i 1 9 7 7 )  i ~ . a .  224 was a p p l i c a b l e  t o  Jamaica,  r e f e r r e d  t o  

the jui3g~nen.t of Lord Widgery, C.  J. i n  cha t  case thus :  

"Their  Lordships hhve no doubt  
that t h e  d i r e c t i o n  of L o r d  
k idgery  C,J. Chat 'when i n  t he  
judgri~ent of ene r r i a l  judge, 
'tile q u a l i - t y  cf tiie i d e ~ i , ~ i f y i n g  
evidence is i>oor, as LOX 
example when E - i  depends s o l e l y  
on a f l e e t i n g  glazice o r  on L 

longer  o b s e r v a t i o n  made i.11 
. " c b - f  f i c u i t  c o n d i t i o n s ,  t h e  juLge 

s l ~ o u l d  t hen  withdzaw t h e  c a s e  
fro111  he j u ry  and d i r e c t  arl 
a c q u i t t a l ,  u n l e s s  t h e r e  is  
other ev idence  which goes t o  
suppor t  t h e  cor rec r r i ess  of ~ i ~ e  
idt .n' iif - .. i c a . k i o n  @ , a p p l i e s  with 
f u l l  f o r c e  an6 e f f e c t  -Lo 

c r i m i n a l  proceedings  i n  J a r ~ a i c a .  '" 

Pf the judge were s i t i i ~ i g  w i t h  a -jury  hen he would 

be oiPllged Lo w i ~ h d r a w  ihe  c z s e  f:om t h e  ju ry .  %'his could  

be d e s c r i b e d  a s  a "weak case". W e ,  ~ h e i e f o ~ e ,  agree w i t h  

nr. ~ J i c h o l s o n  thac  tile l e a ~ n e d  Lrial judge should  n o t  have 

ca l l& upon the appe l l anks  f o r  their ciefence, 

well..-foundeii, r e l a t e d  to the t r i a l  judgeOs f a i l u r e  to apply  

che g u i d e l i n e s  as set  d u t  In R. v. Whylie (1977)  25 W.i,R. - 

43L". L C  is c u e  ti1a.L t h e  l e a r n e d  :rial judge c l ea r - l y  had 

i n  h i s  mind thc p r l n c l 2 l e s  t o  be a p p l i e d  I n  ~ d e n k i f i c a t i o n  

evidence as s e t  o u t  in tha.e case, as he ssia phi s a~ page 

"As I have said, t he  c e n t r a l  
issue is  t h e  i o s w  of i d e n t i -  
f i c a t i o n .  rn f ac.'-. it i s  t h e  
real issue I n  the case, it 
is t h e  l i v e  i s s u e .  This  i s  
d c a s e  where t r r e  case 
a g a i n s t  bo th  accused men 
depends wholly on the  c o z r e c t -  
ness of Lhe i d e n t i f i c a t i o n  of 
t h e  accused men, which t h e  
Eefence a l l e g e s  t o  be  nristaken,  
1 warn n y s e l f  of the s p e c i a l  



"need for caution before 
co~lvicting in reliance or the 
correctness of the identi .:i- 
cation and 3. am quite awre 
that the reason for this is 
that it is quite possiblc Eor 
an honest witness, and i find 
"thatMr. Garrison is an k,onest 
witness, a truthful witness, to 
make a mistaken identification 
and indeed notorious miscarriages 
of justice have occurred as a 
result. A siustaken witness, 
remind myself, can be a 

convincing one .,.......,..," 
and again at page loin 

" 2  remind rnysclf that where 
identif icatio.1 involves 
recognition a.; is the case here, 
I remind myse!f that mistakes in 
recognition e-ren of close friends 
and relatives are sometimes made," 

The learned trial :udge referred to Mr. Garrison 

as "an honest witness, a trut.hfu1 witness". He found: 

"Mr. Garrison is not only a r.ruthfu1 witness but a reliable 

witness". This witness rnadr. a good impression on the judge. 

The res~'.lt was that, althouyl~ he recited the principles 

correctiy, as above, he failed to apply then in dealing 

wi th  the particular factors in the identification evidence 

which should have been identified as weaknesses. 

Theve remains one other matter which relates to 

the trial judgevs duty to assist unrepvcsented defendants. 

The single judge did grant i2ave on this aspect of the 

matter but he was concerned with the failure of the trial 

judge to assist the appe1lanf.s to obtain their witnesses. 

In our view, however, we are of the opinion that the trial 

judge could not be faul-~ed on this basis because the 

ap~)eLlants were represented by the time they came to make 

their defence and it was thei;- Counsel's decision not to 

call.. ,any witnesses. We wish t..o state, howeverJ that when 

a ju3ye proposes to proceed with a trial in the absence 

of Counsel, he should enquire whether the defendant has 
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witnesses whom he wishes to call and, if SO, issue appro- 

priate instrucLions to ensure their attendance. In the 

present case the trial judge, in our view, did not give 

the appellants any assistance as we think he should have 

done in the conduct of their case. Some accused persons 

may well assume that it is sufficient to await their turn 

to give evidence, at which time any explanation they have 

to offer may be made. k judge should, therefore, try to 

'identify the substance of the defence while the Crown 

witnesses are being cross-examined and give such assistance 

as is necessary. This is particularly important in 

identification cases. As an example, the description which 

a witness gives to the police of an assailant is always 

important. Even if it is being said that the defendant 

is knowno the period of knowledge, the frequency with which 

they come in contact with the other is important and he 

should also suggest areas of the evidence which should be 

probed. Justice is not done when a Judge, in such cases, 

allows matters to remain unexplained - matters which would 
assist him in assessing and arriving at a correct determi- 

nation of the issue. 

For these reasons the appeals were allowed, the 

convictions quashed and verdicts of acquittal entered. 


