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CAREY P. (AG):

On the 3ist of May 1989 in the Home Circuit Court
before Coustney Orr J. (Ag.) and a jury, after a trial which
had begun on dtir May, the applicant was convicted of the nurder
of Hopeton Jackson, a police consiable; and sentenced to death.
He now applies for leave to appeal that conviction.

Despite the voluminous size of the record comprising
some 557 pages of typed foolscap—-sized paper, the facts can be
stated guite shortly. On the night of 30th May 1567 at about
T:14 p.m., two police officers, Constables Joremiah Bryant and
Hopeton Jackson, were escorting a piisoner to the Olympic Gardené
Police Station. The escorts were both armed with hand-guns. The
:prlsoner and Constable Bryant {the scole eye-witness to the crinme)

walked ahead of the victim, Constable Jackson. Two men approached
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them, one of whom was known to the witness as "Jelly®” and the
other; he recognized as a person whoim he had seen on occasions
previously in that area. It was suggested that this other man

was this applicant. They went towards Constable Jackson who

was bringing up the rcar. He was hecard to exclaim: "Police, a

who you bwoy?” When Constable Zryant looked around, “Jelly"

was Lrying to hug the officer who pushed him away. Constable
Jackson pulled his firearm where upon tho other man intervened;
pulled a gun from his waist and fired. Constable Jackson fell.

The assailants made off as did the erstwhile prisoner. The
witness, Constable Bryant, discharged his firearm in their
direction. He made haste to the polica station and then,
accompanied by Det. Sergeant Thompson, he returned to the scene

in an unmarked police car. They used chat vehicle to convey

their stricken colleague to the Kingston Public Hospital. Wwhile
there, a blue pick-up van drove into the car-park but immediately
drove off. The driver of that van was one Valance Jamas who gave
e¢vidence on bzhalf of the prosecution. He related that on that
night at about §:15 p.m. he was reguested by a man named “Jelly”

to convey an injured man to the hospital. He collected the injured
man at Seatrice Crescent (which is i1in the vicinity of the shooting).
Lt some point in the journey, the injured man left the rear of the
van where he had been placed and came to 3it in the cab. The
driver parked besidae the police car but was vequired by the injured
man to be taken to the P.N.P. Heaaguarters. He complied and there
he left the injured man. He did not ever identify his passenger.
The police took him into custody at some time during their investi-
gations presumably in Lhe belicf that he knew the injuredzman and
in an endeavour to get him to reveal his identity but released him

subseguently.



Det. 5gt. Thompson and Constable bryant subsequently
visited the University Hospital whare an injured man was seen
lying on a stretcher in the Casualiy Department. Constable
Bryant pointed him out to his superior as the man who had shot
Constablc Jackson. That man was the applicant. His response
to the accusation was: "Is a man fling a shot 'pan (him) ac
Seaward Drive." Tiis road, it was explained, is approximately
one nile from the scene of the shooting.

The police investigator racovered from the locus in
gque - fragmenvs of concrate pavement and a stone which were seen
in the deiveway of premises at Beaciice Crescent. n that material
the Government iinalyst found bloed in the group A.B. The injured
man, this applicant, coincidentially belonged to this blood group.

The prosecution case depended therefore on the visual
identification evidence of Constable Bryant and the circumstantial
evidence which we have isolated as supporting their case. Foz
completion, we add that a doctor gave evidence confirming that the
applicant was at the F.H.P. Headguariers where he exsmined him to
find gun~shot wounds teo the chast, belng an entrance and an &xit
wound. He took the injured man to the Universicty Hospital. 5o
far as the slain officer was concerned, rhe pathologist found an
entrance wound just under vhe lefi arwpit. This wound which was
circular, measured %% in diameter and was suryounded by denuded
margins and powder burns. These burns suggested that the woapon
was fired from close rango,

The defence was a denial of the charge. The applicant in
an unsworn statement; stated that at about 6:00 p.m. he left his
home for a bingo party on Coconut Crescent. While there, a black-
out tock place which prompted his departure, &As he walked along a
darkened roadway, he saw a group of young nen, ona of whom shouted:
"See P.N.P. boy Trevor deh.” He was then shot through his chest but

managed to run off. L fell on Coconun Jrescent. He was teken in a



pick up to the Kingston Public Hospital by “some youth” who
directed that he be taken to the P.N.P. Headguarters because
Labourites (i.e. adherents to the J.L.P.) would kill him there.
He callad two witnesses in suppert. First was
Thelma Brown, who tastified that there had been a black—-out on

the night that Constable Jackson was shot. She had assisted the
police officers wiho came for himr by provading them with a lamp.
She also told tie Court that thero was no lighting fixtures on
the side or the root of hoer house. Lléectricity had been dis-
connected from her house., The other Witn&B&yw&ﬁ Gloria Lewin. On
the night in question, she heard a gun shet. She was then in the
area where the offence was committed. Shoe saw a man emergang from
the other witne§s° premises with what appeared to b2 a firearm in
his hand. S&he chased after this man with five other “youth™ but
the unknown gunman was toeo guick for them and escaped. On the way
back, she tock a path through Thelma Brown's back gate and stumbled
against something. It was the fallen constable's body which she
was able two discern afier she had scruck a match. She confirned
the police borrowing a lamp from Miss irown and taking away their
colleaguc.

Mr. ¢Jivter who is undoubtedly an indefatigable and

energeiLic workay produced 14 grounds of appeal. We fesl obliged to

et

deal with all by reason of the nature of the charge against the
applicant, ﬁespitﬁ the fact that some are wholly ummeritorious.
Morsover we prepose ito follow the order in which he and Mr. Macaulay
argucd them beforo us. Ve desire to say uhat counsel has a duty

to the Court only to file those grounds which he feels confident

are arguable and he should resist the temptation merely to comb the
transcript fishing around for every trivial error or seeming error
2ither in the judge’s recital of the facts or hiis directions in

law., BSee K, v. B, R, v, H. [1%0686; 3 all E.R. 4%¢. The latter

approach is hardly advantageous to the interests of his client.
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Ground 2:

"That the learned trial judge erred in law in
failing to warn the jury of the dangers

of acting con the uncorroborated evidence

agf the witness VALAHCE JAMEE on the basis
that the Prosecution led evidence from

which the jury may reasonably have inferred
that he was ap accomplice vel non {accessory
abktoer the fact).”

Mr. Witter identificd for our benefit the eovidence which,
he contended, should have induced the vrial judgs to lsave tha
issuc of accomplice vil non to the jury in that he wvas an acccssor

afceor the facus

L) Ths witness convoyed the applicant
Lo the Kingston Public Hospital at
whe reguest of “Jelly” a particCi-
pant in the nurder.

{(ii} He took him frow there to the
P.N.P. Headguerviers.

(iii) He washed the blood of the injured
man from his pilck-up, and

{iv) He made no report to the police
prior to the police interviewing
him.

in our view, the facts listed at (1) and {ii) prove thatc
the witness acied the part of a good Samaritan. e had carried owt
an act of charity, a humanitarxian gestuire valling for praise not
blame or slander we would have thought. The itens marked {(ii1)
and {iv} are innecuous. We are not aware of any legal obligation
on the part of a citizen to repoert rhat he has taken an injured wan
to hospital and Mr. Witter did not essay any such argument. Sozaing
then, what thers was absolutely ne aovidencz that the wiiness knew
or oughti to have known ithat the injured man (1., the applicant) had
committed the crime of murder, the wrial judge cannot be criticized.
Mr. Witter ackrnowledged that this was not his best point. Plainly

it was without any vestige of nmarit.



Ground 3

"That the learned irial judge ¢rred in

law in faaling to give appropriais:
warnings o the jury on how to approach
and treat the evidence of the witnesses
VaLANCE JAMES and CONBTABLE JEREMIAN
BRYANT on the basis that the jury might
reasonably have inferved that they were
persons with an interasst Lo seive o
wnose ovidence was tainted by an lmproper
merive . ®

There i1s no rule of law that whers a person may be regarded
as having sona purposae of his own o sarve, a warning against

acting on uncerioborated evidence should be given. Sse R. v.

Stannard & Ors., 48 Cyx. App. ®. 81. Li is true to say that unless
thore 1s some basis to shew that & wituess comes within the categoxry
of an accomplice, thore is no obligation on a trial judgs to give a
jury the warning as o accomplices. & warning to approach wit

cauticn the evidence of a witness lan rospect of whom it could be

Y

said that he had some improper motive, may in some cases be desirable.

in R, v. Beck 1i%¢47 1 All E.R. ¢07 Achner L.J. at p. $13 speaking for

the Court of Appeal Criminal Division in England said this:

"While we in no way wish to detract from
the obligation on a Ju”gn to adviso a jury
to procesad with caubJUh whers thnxx 18

matarial 1o suggest that o witness's evidapce

may be bainted by an lupoopar u\LlVﬁ, and the
strength of thnat advice must vary according

to the factas of : cannot accept
that there is any obligation to give the
dCCOmpLLC‘ warning with all that entails, when

it 1s common ground that there is no basis for
suggesting that the witness is a participant or
in any way involved in the crime the subject
matter of the trial."

We endcavoured, in vain, to elicit from Mr. Witter the
material on which he was contending that the special warning was
called for in respect of the two witnesses Valance James and
Constable Bryant. e contented himsell by asserting that with
raspect to James, his intersst wias to avold arrest on a charge of
being an accomplice i.a.. an accessory after tue fact. With respect

to Constable Brvant s interest, -that he said could be derived from
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his statement that he was determined that someone should be
punished for his colleague's death. Plainly,; neither of these
witnesses were accomplices. We dealt with the charge that James
gqualified as an accessory after the fact and do not propose to
reiterate what we have alrcady said. It is sufficient to say that
Mr. Witter was not so bold to ascribe that label to the police eye-
witness.

The warning recguired to be given in respect of visual identi-
fication evidence was necessary in so far as the eye-witness
Longtable Bryant was concerned but that is dealt with in another
ground. We are satisfied, in velation to this ground of appeal; that
there was no material whatever which would have justified any
warning as to acting on accomplice evidence. Further, there was in
our view; no material that either of the witnesses’ evidepnce was
tainted by an improper motive. Ve would have thought that any well
thinking citizen would wish to seec a porpetrator of a crime
punished. Indeed that is cthe aim of justice. The witness did not .
say nor could it be fairly inferred from hLis answer that he sub-
scribed to the viaw: “If you can't ketch Quaco, you ketch him shut.f
With respect to James, Mr. Witter submitted that ne was beaten by
the police to confess so as to aveold arrest. But he was arrested
hy the police and released. If he wes beaten and confegsed; his
confession was that he had performad an act of Kindness. We do

not think this ground has any substanc

0]

Ground 4:

“{1) That the learned trial judge mis-
directed the jury, to the grave
prejudice of the Defence, as to
how to evaluate the evidence of a
witness who had made a material
previous inconsistent statement. In
particular he failed to direct them
{which in the circumstances of the
case was highly necessary) that where
a witness swore that such a statement
was true that it then became evidencu
upon which the jury could act. More-
over, the learned trial judge wrongly
directed the jury that they should put
the contents of such statements 'out of
(their) minds(s).' (Sece pp. 877-9).7
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“{1i) That the learned trial judge
failed, and in so doing erred
in law, to give the jury any or
any propar or appropriatsg
divections on how to treat con-
ftradictions and discrapancies
: tones of witnaessss,

palween the evid
whather on divect evidence or
arising inferentially. In
patrcicular the learned judge
falled to divect the jury that
suchi contradictions and discre-
pancies, if fundamundal in nature,
wers or could be sufficient bases
upen which to rejeci the whole of
the evidence of zhs wiwnesses
concerned.”

The dirsctions of the learned trial judge which prompted

this complaint appear at p. 377 of the Record. We set them outs

"Now, in most trial it .is always

possible to find inconsistencies and

or contradictions in the sevidence of
withasses, espscially when the facts
about which they speak are not of

recent occurrence. They may be

slight or sorious, material or
immaterial. It thoy ace slight, you
will probably think ihey do not

really affect the credit of the witness
or witnesses concarnad. On the other
hana, if they are seirlous, you may say
that because of them it would not be
safe tc peligve the wiitness or witncsses
on that peint abt @ll, but it is a matter
for you to say, in examining the
evidance, whether thoey are such and if
50, whether they are slight or serious,
beacing in mind the principles above."

~ o

At pp. 678 and 379 hce said thiss

“Now, where a witnoess is shown to have
mads a pravicus stavemsnt inconsistoent
with his statement made here in court

at the trial, the previous statement or
statements, whether sworn or unsworn,

do not constitute evidence con which you
act.. In other words, if a witness says
at the preliminary examination in Half
Way Tree, ‘'the accused was wearihg a
white shirt® and he comes here at the
trial and says he was wearing a red
shirt, you can‘t say that he was wearing
a white shirw. 8o, whan you find that a
witness says two diffcrent things in that
sort. of situatlion, you will have to look
at the evidence carefully and decide your
mind as to that witness's credibility as
0 how much you can rely on that witness
on that point.”



"lHlow, in this case there have been
gquite a number of instances where 1t
has been shown that a witness said
something elsewhera, and something
here at the trial. It is my duty to
tell you where you find that a witness
has previously made a statement which
is incomsistant with ovidence given
here in court, twe things, firsi is
that the statemenit which was pub %o
f:im is not in any way pavt of the
evidencs at this teial., You must putc
1ts content oat of your mind when you
consider the ovidence. Second is tho
fact that the witness had praviously
mad? a statement iaconsistent with
his wvidaence, if 7 1so find, it is a
maitlaey which you can take intc account
1 considering hus craedibility as a
witness. Later on I will go through
the evidence and remind you of the
avidence given.”®

¢

We think thexe is a typographical snission of one word “or"
from those directions. It occurs in th« seventh line of the extract
from p. 877: "On the other hand, 1f they ave serious, you may say
that because of them it would not be safe to believe the witness or .
witnesses on that point at all." The miszing word should be inserted
after the wora "point® and beforwe "at all®. Thus read, it makes
sens¢. In the context in which it appears in the Reccxd, "at all®
is meaningless. &nd we are reinforcsd in our view that this may well
b2 an error on the part of the Court Reporter because later in his
summation, in applying this principle enunciated in these directions
to a discrepancy whicih he helpfuvlly identcfiea for the jury, he made
the point thait the discrepancy if considesed material might incline
the jury to disbelieve the witnass entirely. At page 920, he
expressed himself as follows:

"Now, that is an instance where the witness
had saild something other thaa. &Ask
yourself whether he is a deliberate liar
and as a result youn ~an't L.ust any of his
evidence or whether you thini he was

trying to pretty up that pari of the case.
Or whether he has forgotten or what.”
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We call attention to the penultimate sentence in the final paragraph

of second extract where he-says:

‘Second is the fact that the witness had
previously made & statement incoasis.uant
with his evidence, if you so find, 11 is
a matter which you can take into account
1n considering hils credibility @5°a witnesgs."

{Emphasis supplied;

The words "credibility as a witnecs'make it tolerably clear that
the reference to. credibility is total, that is, not just on the point
of the discrepancy.

He cannot therefore agree wiclh the submission that the
direction on this point was wrong in law. iIn the extract given in
this judgment, it is true the trial judge ¢id not go on to say - if,
of course, the witness admits the truth of the previous statement, it
then becomes evidence in the case for their consideration. We note
that on one occasion when he came to deal with a situation where the
witness did admit the truth of the previcus staitcment, bhe said this
at p. 932

"He is gaying both things are true. Matter

for you, Maabers of the Jury. Ycu besar 1n

mand the direcuions I cold you about.®
‘Matter for yeou® - does imply that ths maetbsr is £or their con-
sideration. Yo that oxtent, it could not be said he was withdrawing
the matter from their consideration. He also reminded them of the
directions he had zarlier given. We were concerned co see if a
reasonable juror might have been confused by ths directions. In the
end, although wo have come to the conclusion that it would have been
preferablce for the trial judge to state definatively that where the
witness admits the truth of the previous siatement, it becomes part
of the evidence in the case, we do not think they could have been
confused by what he did say. DBut to ensur: cthat thcre was no prejudice

to the applicant we go on to consider those pravious inconsistent
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statements which the witness admitted to be the truth and which

were brought to cur attention by Mr. Witters

o
or
~—

Constable Bryant gave =2vidence at
¢he trial that he had fired at
the left side of the applicant
and Jelly (pp. 25£-272).

AL a previous trial, hoe said that
he had fired av their fleeling
backs.

The trial judge extracted this discrepancy in the evidence
and reminded the jury of its existonce. He left them to consider
as a matter of facv whether the discrepancy was slight or material
and according to which they detcrmined it to be, to reject the
witness' testimony on that point or generally. The location of the
actual site of the injury to the applicant would not seem to affect
any limportant issue in the case. The guestimsgput related to what
part of the assaillant's body the witness saw when he fired. The
guestion for the jury was the identification of the man who parti-j
cipated in the shooting of tho constable, Was that person hit by
a police bullet? The applicant admitted be was shot but in his
unsworn statemnent related an incident, wholly unconnected with the
offance charged. e donot think thacv the jury could nave been mis-
led or confused wnen they were asked to consider the twe statemants.
These statements are not diametrically opposed one to the other. The
jury would be entitled “o regard the vaciation as of littla or no
significance in the schehe of things.
{b) related to the wime during

which the same witnass observoed

the backs ¢f the two flesing

men,
Before the jury at ithe trial, the witness Constable Bryane said that
1t was true thaiv for some time during the incidenc he was not seeing
the backs of these men., He acmitted thal he had made a previous

statement to the contrary and that was tiuc.
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in dealing with this example {among others) the trial

.

judge said at p. 534:

"My . Poreman and members cof the jury,
you decide which you regard as garious
and whicin you regavd as slight, oo
rathor now you look at them. ©

Identification of che actual Liller was of course the crucial
question, The guestion of the epportunity for observing his face
was important. if a greacer vime was spent observing a departing
back, less time would havoe been available for scrutinizing a face.
The avidence given by this officer as to the duration of his obser-
vation of the killer suggssted a relatively short time. We are

doubtful that this over-subtle cress-oxamination in any way aeltered

the fact that the pariod was a shori once. Ve take the view that

G

the directions had no prejudicial effect whatever as they could in

no way confuse a reasonably incclligent juvy.
{c) This next illustyration ruolated to cvidencs which in the

event the witness Constable Oryant staled was trus when it was
brought tc his ationvicn and he had refreshoed his wmemory., He was

asked the fellowing guestions at p. 27¢ and replicd as shown:

LRGN ee» lOook at the document that the
registrar 15 going to show you,
Did you look at the document the
registrar has shown you? Having
seen that document do you still
say you cannot recall having said
befores

"Whilst I was at the

hospital I saw a pick-up
van drove up behind the
police cax‘?

As No,

¥When you said that was it true?

L @]

Yag.”

.
v
1)



But this was no:. & situaticn whers Lhe witnhess had given svidence
at the trial which was inconsistent with an ¢arlier statement,
The witness was really refreshing his memory. Any direction as
to inconsistencies and discrepancies would be inapplicable and of
course the previous statement accepted by the witness to be truc
was a matter for the jury to consider.

in raelacion ©o

>

(a) The last example providod by Mr. Witter isg

avidencs given by the samc pelice officer as to the time he had

[/

saen the blue Transit van arrive at the Xingston Public fiospital.
He had siated av trial that the vehicle arrived at 6:.0 p.m, and at
a previous hearing that it had driven up at 10:00 p.m. Hoe admicied
also that his previcus statement that ths time was §:10 p.m. was
true. He axplained the varience on the ground that there could
have been a lapsoe of aerory.

The rual quﬁstién for the jury was whether a van which had
arrived at the Kingston Public Hospital afte: the shooting and as
hurriedly deparited wns the sanme van of which Sergeant Thompson had
spoken and of which alas® Valance James had spoken. There was little
room for doubt that an injursd man had been vaken to the hospital
after the shooting. The prowable time for iis arcival would be
8:00 p.m. rather than 10:00 p.m. Hue at all avents the jury had
been told how to deal with discrepancins. If thaey considered 1t
material, they could use it in relation te the witness' credit.

If it were not matsrizl, they could ignore i1t. What they were not
told as they should, is that they could use tae first statement as
evidence in ths casoe,., We do not think that failure could bo
prejudicial seecing that it ceould properly be used in the case.

This is not a situation akin to R, v. eolder, B, v. Jones,; R. v.

Porritt {1960} 3 All E.R. 457 for thexe the trial judge plainly
indicated o the Jury that it was open to them to act on a previous

statement which tha witness had repudiated.
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() Ve do nobt intend to cdeal with this final example given by

My. Witter in support of this ground and which deals with the
meaning of"close range®. First, it is of absolutcly no importance
in the case whaether an injury caused when a firesrm is discharged

.

beyond 24" o 33" from the site can be considored close range or

o

not. Secondly, we are unable to discover any discrepancy in this

regard when D, Clifford, the pathologist, swore that a pravious
statcment was tiug, viz. vhat close range megant bautween 3% to 129,

Ground 5

"That the learned trial judge misdirected

the jury and otherwise, did not afford

them any or any propar guidance as ©o how
enly, they could draw reasocnable inferences.
it is respectfully submitted that the learned
judge's necoteric formulation on the guestion
was confusing and/or incapable of practical
application. (see pp. §7¢, 854 and 948).7

Ground =

*That the learned trial judgz failed to give

any or any adeguate directions to the jury

on the mogt inpercant guestion of circumgtan-~

tial evidence. In porticular,; ths failurc to

relate to the line of approach to, and the

evaluatcion of, this type of evidance., It is

respeciiully submitied that such directions

as purporced zo address the matter were con-

fusiag and one-sided and tendad to puff up the
z

5

Progecution's casa. (See pp. 876, 8%e, 599,
912, 925-¢ and 94 #

o
L,
7
S

"55&1) o

It is convenient o deal wich thuse grounds together seeing
that they deal esscenbially with the sans matter. The neolexric
formulation of the trial judge which Mr. Witter urged upon us as
confusing or unhelpful appears at p. $75. The trial judge is recorded

as saying:

"It is open to you also, members of the
jury, to draw reasonable inferences
from such facts as you find proved.
Row LEf frowm any given set of facts
moye than one reascnable inferences
can oo drawn, you as judges of the
facts must decide which iasference you
711l drsw, having regard T the

totality of the evidence that you accepts
and pleuase note this lr. Foreman and

membars of the jury, ther: is ne ruls



bt
-

"of law that wheore you mmay draw more than
one inference you must draw the inference
which is in favour of the accused, there

is no such law. It does not accord with
commonsense. What you do is to draw the
inference that you think is more reasonable,
having regard to all the ciicumstances of
the case."”

We mean no Jdisrespect to Mr. Witter but we gathered fron
his submissions that by omi:tting to use the word “inescapable" any-
where in the directions we have cited, there was a misdirection on
the judge’'s part or at all events, no guidance was given by him.
Counsel disavowed any suggesvion that he was advocating a formu-
listic approach to swmnings-up so thal if certain ricuals wéra
ignored, the Court sbould held direciions bad. A suhmingrup as
Viscount Hailsham L.C. said: "snould be custom-bullt ¢ make the
jury understand their task in reiation o a pasticular case" -

D.P.P. v. Stonenouse 11977 3 W.L.R., 143 &% p. 1¢i. Consistent

with that obligaticn to make the jury understand their task, the
trial judge was obliged to point out to them that not only were they
entitled to find direct facts but they were entitled as well to find
other facts the existence of which they could inier from those facts
He explained that where the inferences whici could be drawn were.
more than one, the jury should draw that which on the totality of
the evidence, seemed the more reasocnable. It would seem to us that
if the jury ‘Weré prompted to draw the more reasonable inference
having regard to all the circumstances, they would be drawing an
_inescapablé interence.

His directions at p. 876 must be read in conjunction with those

at p. 948 where he directed the jury on the following terms:

L

... Because, Mr. Foreman and Members of the
Jury, you are entitled to draw inferences
from such facts as you find, and 1if those
inferences from the facts that you find
point in the direction conclusively that
1s the accused, and if you feel sure that
it points in that direction and not in
another direction, then you may convict the
accused.”



In these later directlons, the trial Judge
clear as crysital that the inferences which they drew £
they find, must poini in one diracticon, and op@ direc
1f 1n the direction of guilt and provided they were s
they f2lt sur: they pointed only towards the guilt of
then guilt could ke found., ©he dizections ware oven

Hodga's casce wiich this Couri nas poincaed out in R. V

makoes 1t as

rom tha facts
ticn only, and
atisfied so
the accused,
respeccful of

. mailey 23

W.i.R. 3035 following B. v. Clarice Elliovwv o J.L.E. 1

on o us.  in our view the trial judge aid not leave the

73 18 binding

oh

A1rocLians in

tae realms of a “unilversally applaicable definicion™ but brought

the directions home to the jury. For cramnplo ai p. &

his diractions on iLnfarsnces, he said thig:s

G0 what the prosecutior L8 asking you
iz is thal nad ¢ tho gun of Consta

54 in applying

0

o Y o
his

Jackson nor Censtablo Zryant is responsiblo

for Constabls Jackson s dearth. You

remember Mr. Marcus wasg unyznq yasterday,

sideway shol and may be 1i's Constabls
Lryantc., He didn'i even suggest it co

Bryant as far as L lemamber, but sergzant

Thompson wasn't Constable Dryant under
inwve
aCC:ay

A

v, which shows ©

Ligation., fow this avidencs, if you
b Qgﬂstable Jackson

was not killed by Constable HBryant using
edleher bBis own gun or the gun of Constable
Jackson. You remember I told you to decide

rhls case on tne evidence which you have
heard, 5o 1hat iﬁ thao 5ign1£1CanC' of the
@upf“ln\ﬂnd“nt evidence. Zoth guns werce
in goud firing condition and could fire and
thy gun, neither gun could accemmodate the

buller whicin killed Constable Jackson.®

We do not find the trial dudge'ls direclilions

whether as to

infsrences or circumscantial wvidéncs, NeOLLric nor confusing but

rather, custom-built, vo znablc the jury wo discharge

Lheilr 'L“.:n. B

In our view, the jury could not be even remotaly confusoed.

Ground &:

“That the learned trial judyge erred in law

in failing to give the jury proper ot

adequaze dirgctions on how to assess the
evidoence of expert witnesses. in Particular:



"(a} the learned judge's unduc emphasis
on the attributes ¢of training,
gualification, axperience and
supposcd skill may well have given
the jury the misguided inprgssion
chan thay (ths sald avtributas)
wora the only essontial griceria by
wiilch Lo 455058 @Apert ovidencs o
vo judge the discharge of an
oxpert’s duty to taa Court, and

(b} in confining his directions on the
inpartance of a witness® depeapour
to the issus af visual identifica-
tion nv;d Nce, the leacned judge

jury Lo th< xfl“Vance of this.
qu“”t*un as regards the prose-
cutien's oxpert witnesses {(mainly
Dr. Reystan Clifford) who, in the
result, the jury may well have
game to regard as oracles. (See
PP U834 and 911),"

Wie were nQt altogether clear what wag the thgyst of the
complaint. We were advised by Mr. Witter chat the vice in the trial
judge‘'s directions lay in his omission to stagie that the pathologist
should provide the erifcris he coployed in arriwving at his coaclusiof.
This explanation regrettably has made us pape the wiser, He referred

us to Lord Abingers y. ashton [1372] L.R. Egq. Cas. 358 and gbsaryat;ons

of Lord Jessell M.R. regarding nis distrust of expert evidenge. The
relevance of all this t@ the groupd of appeal is really difficult if
not impossible to appreciate.

The next submission was that the trial judge's directions
cmphasized the skxill of the experi over his demeanouxr. He maintained
that the jury may have felt that dewmcanour negd not be taken inia
account generally andparticularly with respect to expert witnesse.

The trial judge gave what wa would describe as the standaxd
directions with respect to expert witnesses in the extract cited
hereunder (from pp. £83-884):

... T will tell you a little about expertt
witnessaes. As & general ruls a witness
can ¢nly give evidence of facts within his
knowledge. ¥ou will notlce that from time
to time I have stopped certaln guestions

secausw: 1 had ruled that that particular

witness could only speak from what scmubody
told him, $o, as a general rude g

witness can only giye evwidence of facts



"that he knows from himself, that is,
things he had seen or heard. But it
is permissible, however, for a poerson
wheo 1s skilled by a course of special
study or experience in a particular
subject to give evidence of his
opinion on matters related to that
subject and based on facts already
proved, and you may take that opinion
into consideration in arriving ar a
decision. Such a person is called an
expert. And you heard evidence from
bx. Clifford about his study and hkis

crience and apout now many dead

b\ has ;vrroxmnd post moriom

CAATGANAL L 005 O

Lold you about har
and Low aany yesrs

y wn forensic laboratory.
Supe Lanh‘nucnt Linton told you about

i studies and so on. That

! char Lhu’" cpinion is one
which you will accept. You are not
bound to accept the evidance of an
expert. Mo or she 1s just anothar
wi‘ness and his evidence or his opinion
may be ted 1f you are satisfiea
that the witness is not properly guali-
fied to express an opinion, Or if for
any tzascon yoeu do not agree with the
opinicn the axpert has expressed. If
you ayle satisficd that he has the
necessary skill and experience te .- ®

exprass an opinion, you will give dus
considaoration to that oplnion, hough
you arg nob obligod to accept it.”

The jury wore given a clear derinition of an expert that

cannot be faulted., Thay wore not tola that experts were ocracles.

Cn the contrayy, the Jury were veld in toerms thats
A oy ware not bound Lo accept
B
i - "

\,
iy ovidence for CCASONS
he stated, and

It would secem to us logically to follow from the statement that the
cradit of such witnesses was of importanca - as was necessarily

the case, with other non-expert witnesses. Both types of witnesses
were to o treated in the same way. &t pp. 912-913 in dealing with

a non-expert, he said:
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"Hiow, in considering the evidence of
idenvaficavion, you dun‘t only con-
sider the actual words of the withaesses
but you conssder the way in which the
WiLtnoHss gave s eviaence, his demea-
nour, how he answered guesiions, or
nesitated to answey and this sort of

ching.”
There 18, in ouxy cpinion,; nc suabstance in this ground whaich there-

fore fails.

Ground 7:

K ‘ aelfence of ths Applicani was
oot faiily wr aveqguately put or left
Lo the jury by the learned trial
judge {paxt.cularly as yegards the
rssue of alibr in respect oi whicih
Lhere were misdirections and non-
directions amounting Lo misdirections)
whereby the Applicant was deprived of
a fair chance of acguittal.®

This ground rested on Mr. Witter's assertion that the trial
judge did not well the jury that there is a burden on the prosecution
to disprove the defence of alibi beyond a reascnable doubt. We set

.

1t our to dismiss iv. The burden and indeed the only buvden on the

progeculion 1s wo prove its case so the jury feel sure of the guilc

of an accusad. The trial judge gove cerrect direchions on the

burden of proof. i they do so, they would have disproved the dofence
of alibi or any other defence rarsed, This wa: a thoroughly bed

point and we desire to say ounly that the defence of alibi was clearly

and adeguately pur te the jury.
Ground 13

“That taken as a whole, the laarned tria
judge’s divections to the jury on the
burden of proof in a criminal case, were
inadeqguate.”

e were informed by Mr. Witter that this ground wag incorpo-
rated 1n the grounds dealing with the defence of alibi (ground 7)

and circumstantial evidence {(ground €). I« submitved that the

directions were insufficient to bring home to the jury that the pro-
secution's casw lockhed abt globally or in terms of individual constit-

uents ad to maks them feel sure of




in ou: view the trial judgs in adverting the jury's attention

to the prosecutlion view put thoe matter in its Lrue parspective at

p. 943 which we have guotad earlier in Uhlx judgment; and do not
intend to repoat. That would but prolong this judgment and achieve
litzele @ Sec p. 15 whage it appears. Mo, ¥Witter informed us during
his presencarion thet Mr. Macaulay 4.0, would expand on this ground
but when Mr. Hacaulay ¢.C. did attend vefors ¥s h was gracicus
enough to say that thwe ground should boe withdrawn. We took Lnhe view
that we should noz heed such a late vecaniacion. We have therefors

dealt with 1t, lest 1t bhe Thought that applications for leave to

appeal arec dispesad of, summarily or in ¢ cavallier manner. Ve
think the ground is without substance but suspect that this was
intended to demonstratc counsel’s thorougnnoss in the performance of
his functions as ccunsel for the applicant.

Ground 12:

*The learned trial judge errod in law, teo
the proejudice of the Applicant, in pre-
ter zamination by Defence
Counsel of Prosecution witnesses, fov
example on the basis that the evidenco
of ong witness may not ke put Lo ancthor.
It is submittad that Counsel's object, in
thisg instance, of drawing the witnesses'
atteniicn Lo mattors in respect of which
it was proposaed to impeach their credit
and to afford them an cppertuniily fox
explanation, was entirely permissible.”

The referaencss e che trial judge's ruling against defence

counsel being allowced to commsent on another witness' evidence

Y

occurred on twe 0CCasions. Agp pPp. H03-504, the first exchange was

as follows:

YoQe Did you see any form of lighting,
well, there is no verandah there,
wouldn't be any lighting on the
verandah. In oLlher words, some-
one told this court,; and I will
be vely ...
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"HIS LOEDSHIP: Mr., it's not proper to

‘ put the tzstimony of one
‘witness Lo another. Au
the proper time you can
draw the inferences to the
JUry.

MR. MARCUS: I am inde

obliged, sir.”

w Sergeant, Valin Jawnes has
said ...

CROWN COUNSEL: One moment, may I remind ny
learned friend about remind-
ing one witness®' evidence of
another.,

MR. MARCUS: I wish to got the recolleg
tion of the witness to that.

HIS LORDSHIP: Mr., Marcus®
MR. MARCUS: All right, m'lud. I will go
S by youxr ruling."”
For the propesition that this procedure was entirely proper,

Mr. Witter cited R. v. Delrey Grant (1%71F 42 J.L.R. 3%%. In that

case, the guesticn was whether it was inproper for the defence to
put forward their defenca for the first time in the accusaed’s unsworn
statement and not te put such of wmhe dafonce wo the presecution

witnesses who cculd give thely raaction to tho juyy to such part as

affectred them. This Coure ralied on Drowne v. Dunn 116%43 & R. G7

H.L. in which Lord Herschell L.C, said at pp. 70~7iy

How, iy Lords, 1 cennet nelp saying that it
soerns Lo me o be absolutoly sssaeatial to

i proper conduct of a , Whars iz ls
anaaed Lo suggs & witness 1S hot

3 rariicular point,

Lo divect has avcention wo the fact by sone
zuestions put in cross-examination showing

that that imputation is intended to be made,
and not to take his evidence and pass it by

es a matter altogether unchallenged,; and

then. when 1t is impossible for him to explain,
as perhaps he might have been able to do if
such guestions had been put teo him, the circum-
stances which it ls suggesised indicate that the
story he tells ought not Lo be believed, to

P
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"argue that he is a withess unworthy
of credit. My Lords; i have always
undarstood that if you intend to im-
pcach a witness you are bound, whilst
he is in the box, to give him an
opportunity of wmaking any explanation
which is ¢pen Lo him; and, as it scems
Lo me; that is not only a rule of pro-
fessional practice in the conduct of a
case, but Is esscnvial wo fair play
and fair dealing wich wirnosseg,®

Nothing ia that siatement allows the yiews or opinions of qne
witness' evidence to be canvassed ky guestions put to gnother withess
under cross—-examination. It is the law that any'matter updn which it
is proposed to contradict the evidenca~in-chief given by a gitbcss
must, generally speaking. be¢ put Lo him so that he may have an
opportunity of explaiming the cantradicticn and that in our view, is
what Browne y, punn {supra) decided. We think the ohservations of
Lord Hewart C.J, as to the propriety of certain questions often put
by counsel in crosg-examination arc releugnt .and wmerit remindidg.

They are to be fgund in R. v. Baldwin 1Y Cr. App. Re 175 at ppe izs-;zsx

v,,. One so cften hears guestiong put to
witnegses by counsel which are really of the
pature of an invitation to an argument, You
haye, for instance, such questions ag this:

'1 suggest to you that ...' or 'Is youyr
gvidence to be taken as suggesiing that cee?’
1f the witness were a prudent person he would
say, with tha highes: degrec of politeness:
‘What you suggest 1s no business of ninc I
am not here to make any suggestions at all, I
am here only to answer relevant questians,
What the conclusions to be drawn fraom my
answars are 1s not for me, and as far
suggestions, I venture to leave those ta
others.,' an answer cof that kind, nu dqubt,
reguires a goed deal of scense and self-
restraint and experience, and the mischief

of it is, if made, it might very well pre-~
judice the witness with the jury, because

the jury, not being awarc of the conse.-
quences: to which such questions might lead,
might easily come to the conclusion (and it
might be true) that the witness had something
to conceal. It is right to remember in all
such cases that the witngss in the box is an
amatcur and the counsel who is asking questions
is, as a rule, a professicnal conductor of
arguinent, and it is not right that the wits of
the ona should be pitted against the wits of the
other in the field of suggestion .and controvarsy.
What is wanted fram the witness i1is answers to
questions of facrt.
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"One even hears questions such as:

'Do you ask the jury then to believe
«.-?' The witness may very well reply:
‘I am asking the jury nothing; my
business is to tell whatever is rele-
vant that . know and that I am asked

te tell, and therefore my answer

your guestion and to all such :
guestions is 'Ho, I do not'.' But in
practice, both in civil cases and in
criminal casas, one finds this line of
cross-—cxamination amployaed. it is a
mischievous linc and i+ 1s nevar more
mischicevous than when it has the effect
of inducing a wiuness, inadvertently
0L, it may be, aven in a mood of
irritacvion, to maxe phe xind of attack
that, undey s. i of the statute, letyg
in certain other evidence which, but
for that attack, would not be let in.
These matters are not Lo be igneored by
couns¢l who appear for thoe prosecution.
They are equally not to be ignored by
counsel who appear for the defence,
because so often (uastlions are asikoed
which are ingesniously calculated up to
the very last point to be consistent
with abstinence from putting the
defendant's character in issue, while
undoubtedly the probable, as it is the
intended, effect of those yuestions is
o exhibit the man to the jury as a
person of good character. Counsel for
the defence should refrain from such
questions for prudential reasons.
Counsel for the prosecution should
‘rafrain from them for roascns of fair-
ness, becauss the Crown has no interest
whatever in securing a ccenviction. its
sole interest is to convict the right man,”

1f, as the learned Lord Chief Justice indicated; the witness
18 regulred to answer guestions of fact, vhen the eovidence of another
witness being put to the witness undar cross-—-examination is not to
elicit any answer of fact, but rather an opinion or comment. In our
judgment, the guestion is i1mpermissible and should rniever be allowed.
We have no haesitation in saying that the ruling of the trial judge
was eminently right and we would add, was accepted as such, by éounsel

who appeared at the trial. Thie mAr~nd +rn must fail.

Ground l4:

"That the verdict of w©hz jury 1-
unreasonable or cannot be suppe..wd
having regard o tho wvidenca, not
least in the sense that the said
verdgict is, on thi whole, having regard’
to cverything that took place at the
trial, unsatisfactorv.”
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‘When My. ¥Witter cames to argue this ground, we had the sense
of faint or little enthusiasm on his pary for the task. He was

content Lo point to what he described ass

{1) The conflicts between. the tesvi-
mony of Desr. Scrgeanc Thompson on
the prosecution side and
Thaelma Zrown on the defonce side
as to the lighting condlitions
available for identification at
the time of the murdor.

—~
[
~

The conflict in the circumstances
surrcundding the srrival of the
Transit van av the Kingston
Public Hospital.

—
w
~—

The conflict in the numbar of
trips made to the hospital as
botween Constable Bryant and
Sergeant Thompson.

With respect to the evidence of the lighting at or about the
time of the murder, Constable Bryant spoke of lights in yards and
from nearby houses (p. 26). Specifically there was an eave light from
a-nearby hous« or shack and lights from houses nearby.

Cn the othei side Thelma Irown testifiad that the injured
officer was removed from her yard., She said there were no electrac
lights 1ip that hcuse, nor was there any Llighw on the side or roof of
chu\house. Furthermore, she saild that -there Was & black-out at the
materal time.

Thiz was a svayxi conflaict of fact which the jury were called
upen to reselve, and that doponded on tne Ff&ditw0}1h1n§$Sﬂéf each
witnoss.  Both police Officersspoke of lights and denied any bluck-out
at the material vime. 7Tholma Brown says sho obtained a lamp to enable
the police to rarriuve their fallen comrade. This formed no part of
the police version of events that night. We would have thought that
1f i1t were the fact that there was a black-cut, the police would have
been bound to carry flashlights teo epable them te see their colleagque's

conditicn after thoy had alighted from their pelice vehicie. We have



little doubt that the respective versions would have been dealt
with extensively by defence counsel before the jﬁry who would have
had the benefit of the arguments. Ws have no basis whatever for
thinking that the jury could have had any difficulty in resolving
this matter,

1

his leads us to discuss the identification evidence in itcs

=)

entirety. The visual i1dentificatiaon evidence came from Constable
Jeremian sryant who was subjucted to a prolonged; tedious, tenden-
tious and repetitious cross-examination. The evidencs which ha gave
notwithstanding the cenduct of counsel amounted to this. There was
Steet lighting from a distance and an @ave~light closer to the
shooting. The applicant and “"Jelly" would have had to pass clase hy
Constable Bryant to attack the other escort. At the time the

officer was observing the grappling behind him, the assailants were
four to five feet distant. He was able to see the applicant's face
for three to five minutes in total. The applicant was not entirely

a stranger to him although it could never be said that he knew the
applicant over any significant period nor had he seen him with any
frequency. This cvidence could not howevern we think, be characterized
as weak so as to justify the trial judge acceding to a no case
submission or; on his own motion, withdrawing the case as 1s mandated

by the decision of K. v. Tuxrnbull (1978; 3 ALl E.R. 549,

Mr. Witter also pointed to the circumstances statoed by
Constable Bryant as to the arvival of the blue Transit van at the
Kingston Public Hospital. With all respect to counsel, we have not
been able to appreciats the importance of this matter. Other
witnesses spoke to the arrival of the vehicle at the hospital, viz.
Sergant Thompson, Valance James and the fact was corroborated by the
abplicant.

Finally he said that there was evidence given by Constable
Bryant regarding the number of twxips he made to the hospital. Again

we arc not attractad by this argument. The question for the jury
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was whether this officer had scen a blue Transit van enter the
hospital premises and as precipitately depart. There was ample
evidence in support thercof. WNeither cumulatively nor individually
can any of these¢ points affect the verdict. |

As this ground deals as well with "everything that took
place", we think it right to consider vhe trial itself. There was a
ground filad relating to the trial judgsz‘s conduct of the trial which
counsel prudently abandened. It ie abundanily clear to ug thai boih
counsel below but pasticularly ir. Witior ombacghed on a deliberatce
and calculated course of vime wvasting by frivoelous objections, pro-
longed and proelin cross-oxamination and gyrave arscourtesy to the

Court.. Tho laarnad

judge e2djousned on many occaslions to have a talk
with counsel vo sve whather counsal would conduct themselves in a
more s¢eming mannacr, but to litcle avail. It was plain that the

trial judge was loathe to invoke his powers to punish for Contemp® of

b

Couri having regard Lo *“hs nature of the casa. ¢t was a thoroughly

unbeconing and dancaning performancoe on the partv of defence counsal.
ke

It unduly prolonged thoe trial and could nol have boeen calculated to

enbancs the jury’s approciation of the real issues to be determined by

v

them. The facts of +the casce woere wmercifully short however, and

uncomplicated. We think that the trial judge acted perfectly, fairly
and correctly in suggesting to the jury that they should not visit
the sins of the applicant's attorneys on their client. At p. 885

he issued the following caveat:

“Yjow, you will recall earlier during

the trial I have criticised the conduct
of both Mr. Witter firstly and later

Mr. Marcus. That is my right. But I
must urge you that even if you disapprove
of the way the lawyers for the accused
man have behaved, you must not fry him

in their fat. You must not neld it against
the accused. You must base your verdict
not on how you facl towards anybody but
purely on the law which I give ycu und on
the evidence which you have heard, the
facts which you find having applied the
law 1 give you."



These were wise words and very necessary having regard to the course
©of the“trial,

Mr, Macaulay ¢.C. having abandoned ground 10 arguéd the
remaining grounds viz., 1, 9 and il which contained some arguable
peoints. They were arqgued together, In the first ground, criticism
was directed at the trial judge's directions as to visual identifi-
cation. ©Specifically ix was said that they weras inadeguate in the

follouwing particylars;

They:
"{a) did n@un sufficiently adhare wo Lho
guidelioes laid down ir R, Turnbull
Ors. LLSTTY L o0B 0Z4, R
Gy by 1o, (L¥TE) 25 i
2. v, dunics Reid & O {1559y 3 Wil
bl gid moc anadyse *hi wvidencs 1o rhe

e aid relace 17 to Lhe guid-lipss
and/or tesuwes faioly ari;ing on tha
evidencs .. row did e roentify end

attac:: dus snouaificance to he materzas
weaknesaws in o/ rolevant evidgncs,; ana

(c) the analog.w6 given were, in the ciggum-
stangss O« Lhe ase, dn¢;u-ly auffi-
cloncly o havz wrsletet fne jury «n
appreciatinyg o dengels <f egliug i iLhis
cype QFf ovozeuge T

Groundg &

Y(a) The learned trial judge erred in law by
admicting i URCNealy evidance cone
cerning QuQV-*ong and Answers .allagedly
put and gavoen oy che Applicant. 7

o

Ab) In the aliernat.ve, the learned judge
was 1n breach of the memory refreshing:
rule by admitting oral evidencc (which is
assumed for the purxpose of this ground)
from the prosecution witness, Sergeant
Ivanhoe Thompson, concerning Questions and
Answers put to and given by Applicant in
the absence of any rcquest by him to
refresh his memory from the documented
Questions and Answers. .

(c) The learned trial judge substantially
directed the jury to consider evidence in
9(a) above, along with other evidence
given at the trial in order toc support the
id. ntificarion ¢of cthe applicant. This
dideciron brought sato relief, the inadmiss-
1ble gviawnca and jevs i gvominenc2e The
rasult was thet 1t could noit be said that
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"improper admission of such evidencc,
where che rest of evidence was
mgrely circumstantial . did not pro-
pakly ture the scale against the
Applicant.”

Ground 11 chellenged the judge's ruling that there was a
case Lo answar,

Mr. Macaulsy ¢.C. contended that there were three aspects
To Lhe Creown's casc to be considered, viz. (i) the naturc of tho
identification ovidencs, (li) +he g¢vidence of the similarity in blood-
grouping between the applicant's and thel found on materisel recovercd
from the arca of the shwooting and (iii) the Gocument with the yuestions

and answcrs administered to the applicant,

—

We have already considered the identification evidence of the
sole eye-witness and need say nothing further to that which we have
alr¢ady statwd. We would add that there was other evidence in the
case which supported the visual identification evidence. There was
ovidence of the cevents at the hospital regarding the Transic van. Thac
van was traced to the P.il.P. Headguartérs where the injured man with
a gunshot wound was examined by a doctor. Then it reached the
Univesity Hospital where the injured man was identified by the aye-
witness as the applicani. The matching blood-grouping of applicant
and the material on which blood was spilled were circumstantial
gvidence, which with other factors could lcad to the conclusion that
the injured applicant bled at the scenc of the shooting ana thus put
him on the scene. Taken by itself, cach picce of ovidence pointed no-
wheré specifically but that is the neturc of circumstantial evidence.
{t is the cumulative «ffect of the evidence which gives it cogency.
A8 to the documeni containing the questions and answers,
Mr. Macaulay said its admission was uestionable, because it was not
the best evidence. There were, he said, special rules governing
unsigned documents. He put his argument in this way: if such a
document is to be usad to the prejudice of an accused person, evidence

must be laed that he acknowledged the recard. Such an -acknowledgeiment
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1s necessary where the document does noi bear a signature. There

[«
et

was he said no sufficient acknowledgement of the document [Exhibit 1
because the acknowledgement must be external and subseguent to the

compliecicn of tha prepared document. He relied on Driscoll v, Tho

gueen, 137 C.L.K. 517:

In our opinion that case does not suppors the submissions put

forward. Gibbs J. who gave the leading judgment at p. 541 said thiss

Although as 2 macter cf law a docupent

is admissible qgainS“ an accused person
who has odepted iv, that does nort seen
to me to be the epd of the metvier., It
has long been established thar the judge
presiding at a criminal trial bas a dis-
cretion te exclude evidence if the strictc
rules of admissibility would operate
unfairly against the accused. The
arxercise of this discretion is parti-
cularly called for if the evidence has
lictle or no weight, but may be gravely
prejudicial to the accused: S=ze, e.q.
R, v. Christie (1914: &.C. 54%, at p. 560;
Hoor Mohamed v. The King 11952) A.C. 094,
at p. 707; Harris v. Uirecioxr of Public
Prosecutions {1954 A.C. €94, at p. 707;
and Ruruma v. The Queen [19%%: A.C. 157,
at p. 204."

The learned judge went cn to consider the gquestion of the
exercise of the judge's discretion in the case of unsigned records.
It was not suggested in that judgment chat the document was inadmiss-— .

. "

ible because it was unsigned., It iz admissible if acknowledged or

adopted subject to the ordinary discretion cf the trial judge to
excluds evidence 1f iv would operate unfairly against an accused.
That is the law in Australia, In England and in this country - see

- @

R. v. dang (1880 B.C. 402, At p. 489 of thy Recovd, the applicant

made an acknowledgesnent of the contents of tha document.

Det. Sergeant Thowmpson read over the contents to the applicant whe

was told that ho cceuld aluer or correoy anything he wished. Then

&

the evidence continued:

¥

"Ha was asked to sign the guestions and
answers and was asked by the gusstioner
if 1t were correctly recorded, he said
yus. Sergeant Thompson reguestod Waliker



-30~

"wo sign the document, ha said ‘ac
hoss, me nah sign nutiing.® The
feregoing guestions were recorded
by me: in the presence of Seniorxr
suporintendent Hibbert and Detoctive
ingpector Small.”

Having acknowledged cthe contents as correch, we are at a loss to
understand what i1t was which rendered the acknowladgement insufficient.
The same evidence ceuld have boen given orally with the wicness having
a sight of the document to refrush his memoxry.

Me. Hibbert, the Depuity Director of Public Prosecutions
pointed out, coryectly, that ithe Judges' Rules make allowance for
unsigned Questions amd Answers in Rule IV. Paragraph (£) of this rule,

provides as follows:

"if the persen who has made a statement
refuses to read it or vo write tche

above mentioned Certificate at the end

of it or to sign 1t, the senior police
officer present shall record on the
statemant itself and in the pruosence of
the person making it, what has happenod.
1f the person making the statewmont cannot
read, or refuses ro read 1t, the officer
who has taken it down shall read it over
to hiw and ask him whether he would like
to correct, altcer or add anything and

Lo put his signaturs or wmake his mark at
the end. The police officer shall then

:rtify on the scatement its«lf what he has

o~ g i
done .

in our opimion the rule was not breachad in eny manner and the trial
judge was enticled in che caxsreise of bis discretion te admit the
docunent,

The value of his cauticned statement was that it placed him
in the area of the shooting, placed him in the Transit van which
conveyed him to the Kingston Public Hosgpital, the P.N.P. Headquarters
and University Hospital. It thercfors confirmed testimony of
witnesses for the prosecution. From what we have said thus far, it is
plain that there was evidence fit to be loeft for the consideration of

the jury.



Iin this connection there is one matter which we should
mention. There was evidence that Constable Bryant pointed out the
applicant at the University Hospital as the man who had shot his
celleague. The trial judge charvactarized that identification as
"notr the best, its impreper." WHe doubt very much that therc are

many judges who woulda view this identificavion an that Light. i

geems o us porfocuvily veasonable and sansible oy the pelice

promptlly to cheok nospitels wo sen if an ingjured man had sought
medical assisvance,  we would segacsd this as efficient police
investigaction, and hardly a cause for pejeorative comments as wers
in fact wmada, Howsocaver that may be, it cannot be praved in aid
by the defence swwing that any such remarks were in their favour.
This leads us naturally to considzr the criticism levelled

at the directions on visual adentification as set out in ground 1.
This can best be done by guoting frem the summing-up.  In the
prefatory stages {at p. ¢79) ihe trial judge identified the crucial
issue in this case:

".c.. And as counsel have told you, in

this case the real issue, ithe live

issue 18, was it this man who murdered
Constable Jackson. ™

he underlines Lhae 1ssuss
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"How, t. Foreman and Hombers of the
Jury, the czal issuc hgre I's idontity,
iz this thoe man. Por on the evidonce

which you have heard to my wmind thera
is no guastion of solf-detfs

guastion of provocaticn, o the real
issue 1s it vhis men or sonehedy elsae.

5o, we have to look in somo dotail al
the whole clrcumstances, evidence of
light, evidence of opportunity to view

him and so on, to se¢ the person who
killed, so that you can then decide

whether it's this man or not.”

At pp. 914-915 the trial judge gave the appropriate warning

in terms of K. v. Whylie (supra); R. v. Turnbull {supra); Junior

Reid v. R. (supra):
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*In this case, the qucs*ion of identifi-
cation of the accused is a very live
issue. I must warn you, thercfore,

Mr. Foreman, Members of the Jury, and
I am doing so now, that you approach
the evidence of identification with
the utmost cavtion. It is alwezys the

possibility thav a single witness might
b mistakeon or oven several vitnesses,
1 nnis casae you have o single witnoess

positive id JF‘L’rdLlHu. A omis-
] \ahL if it is made
1is the
human b@ings thaco rmany
Doare JUICK Lo admit thcir
sen as they bocomae awaro
also possibic that a per-
feeitly honesy witness wbo mnakes posi-
Lave fdenrtificavion may bho nistaken and
not e aware of bis m .Li":r{hc,, S0owhnat
s hore 1S the guality of che

wr. And, Mr. Foreman an@ Membaxs
of “ha Juy y in ordeyr to ermine the
guality and coq;ncy of the thﬁt;i;cetlon,
you should have full regard to all the
circumstances surrcund;ng the identifica-
tion.”

e
L
J

..,
)
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Betweon pp. 915-924 he discussad with ths jury the guestions
of opportunity of viewing the assailant by Constable Bryant, the
lighting, the physical conditions existing at the time.  He put it

this way:

"How, ycu have to consider firstly the
opportunity te which whe witnoss
Censztable syyant had of vicwing tha
person, Luecondly, wWas Lo La0son Knoewn
£o hiw befors the dats of b shooting.
And if go, four what paricd znd in wharn
cirrcuwstances., Thiyvdly, physical con-
ditron esisting at the time of wns

tng of the coiminal as 20 the place,
diuﬁancgf obstructivn, Lf any
spocial peculiariiiaes or any
vinson Yor remembering ndm,

‘ sime botween the date of the
crims and the time of identification,
conditicn under which identification
was made, and any special weaknesses in
the identification evidencs. And also any
othas evidence which can support the
identification evidenc:2.”

He discussed after p. 924 - "The other evidence supporxting
identificatvion.” In our view, the learned trial judge approached
his task fully cognizant that identification evidence fell into a

special geare and reqguired asspecially careful treafment. He carried
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out his task with admirable clarity ana thoroughness. All the factors

suggested in R, v, Whylie (supraj) and R. v. Turnbull (supra) received

his attention. He gave graphic personal =ziperiences which we think
clearly focussed the jury's attention on the possibility of mistake
even by honest witnesses. 1t shoula be noted tnst from the tenor of
the cross-—-examinatcion of the eye-witness, it was being suggested that
he was honestly mistaken. VWe gid not think i1t was being suggested
that the witness was deliberacely lying., The cmissions suggested ia
the ground of appeal are wholly misconceived, We do not think that
the summing-up <an uve faulted on the basis of any of the matters
raised in grouna 1.

Before parting with this case we would call attention to some
expressions of 3ir John Megaw which we weniture to think might in fature
be helpful to counsel ia relation to the conduct of appeals.

“Both counsel presented theiy respective
argumentcs, L thought, with complete
fairness, admicable claricy, thorough-
ness without prolixivy, and with firm
resistance ©i any temptatcion to take
bad points or to oversiress cthe sighi-
ficance of marginal points,” per Bir

John Hegaw in Guilfoyle v, Sffice
{1981f i All E.R. 943 at p.

We have remonstrated that there was no merxt in any of the
fourteen grounds of appeal. :n the result; the application for leave

to appeal is refusec.



