JAHALCA

IN_THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL NO. ©9/92

THE HON MR JUSTICE FORTE J A
THE HON MR JUSTICE DOWNER J A
THE HON MR JUSTICE PATTERSON J A (AG)

R_v MiCHAEL TENNYSOW

Rudolph Smellis for the applicant

Patrick Cole for the Crown
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DOWNER J A

The applicant, Micha:zl Tennyson was charged on an
indictment for illegal possaszion of firearm, robbery with
aggravation and shooting with intent. The trial took place in
the Gun Court before Courtenay Orr J, on saveral days during
che month of June 1992 and at its cenclusion, the applicant
was found guilty on all counts and sentenced to fiftwen Years
wmprisonment at hard labour on cach count. Those sentences
were o run concurraently.

The basis for finding ths applicant guilty, was the
cogent and reliable indanvification cvidence given by
Seryeant Elkanah Thompson, whe knew the accuscd for upwards of
four years and nad sacn him  froquently during that period.

He was stationcd at Vineyard Town Police Station and it was
becaus2 the accused frequented that area that be knew him,

This was & case which required a careful analysis of
the strength and weakness of the identification cvidance, since
thore was no independent evidance connecting the accused with
the crime.

The incident took place on 9th February 1991 during the
night. The complainant told the court thaet hzs was arousaed by a

noise. Mon shouted police, police, and he then went to & Goor



-

I o d i i: i | g
which led to his vecrandah and obsarved whac was happening outside

Thate weor: : ; : 1y
Thare waore two openings from which he observod what was

happening. There was a double door and there wes also a gap

which enabled him to cbscrve tha scone. Thore was alsoc a large

key hole which bhe used. & roporteéd that he saw throe men, two

of whom warae maskad, on the verandah. Two were armed with

revolvers and another with an iils rifle. 'Therae Wore OLhor men

under a mango troo near by. As for lighting, he said thera was
an clectric lignt on the verandah which provided ample illumina-
tion for him vo not: tho features cof the epplicant. This light

shone both on the¢ veranaah and insids the room when the men

encered,

The other opportunity to obscerve the men occurred after
the three men broke and cntered the house. 8o far as the
applicant was concerned, ho removed a television from a whatnot,
znd discharged his firearm at thc complainant. The complainant
dodgod and so oscaped being shot. The zpplicant racognized the
complzinant as (‘'you a police') a policeman and when he pointad
the gun at his haad, he remarked "You dcad now.”

it is appropriate at this stage to show how the trial
judge asscssed the evidence as regards the time and oppertunicy
the complainant had to observe the applicant. The lesrned trial
judge seids

“,..'At no time from the approach of
wifc and daughter until they are
coming out kack were men facing me.f
So remcmber two of the men epproached
his wife and daughter while one had
the gun at him, &nd he said the one
who held the gun was the only ons

who sposxe to him, 8o altiiough he
gaid that he bhad ten minutaes ©oO
observe the accused whcn he was out-
side and inside the house znother

ten minutes, I do not think that he
had as much as that, having rcegard

to the circumstances. Hde said

that the light shun (sicj in from the
verandah into the room but i

regard 2s important time the ten
ninutes during which he observed him
outside in the light. That zfforded
him ~ propzr opporutunity to Ry mind,

of sening the face of che accused.,’
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Lt 18 to be noted thar reliance is being placed on the

c . - L . )
omplainant's view of the face of the applicant bearing in mind

this was a recognition case. The other pPrincipal factor was the

distance from which the complainant made his observation when

he was in a position to; clearly and without obstruction. Here

1s how the learned trial judge trested the matter:

"Now? the second question one must
ask themself, at what distance, and
while they are cutside the door
try;ng Yo break in, the distance was
obviously shorter. The witness
domonstrated to us. At most it would
have.been arms length, so I regard
the distance as favourable. I do
bglleve he.was alsc zble o9 see when
the accuscd took the television off
the whatnot inside the room."

There was therefore opportunity for identifying the applicant.

As this was a recognition case, it must be noted that
beth the complainant and the applicant asse¢rted that they knew
each other for a period of upwards of four years. They saw
each other in the area several times, ar times as frequently as
four times weekly. It may be said that in such circumstances,
there was no need for an identification parade, but there was,
and the applicant was picked out. This was important as the
complainant gave a description of the applicant and mentioned
in particular a scar on the left side of his face. However,
it wis established that while in chief, he gave the scar as on:
the right side, under cross-examination, he said the left.

The fact of the scar was che important factor. The
inconsistency between the lefr and right was never resolved in
re-examination. However, the other cogent identification
evidence couplad with the parade znd the fact that he knew the
applicant, wer2 sufficient to support the conviction.

The defence was twofold. The first aspect was the alibi -
I was not there. The second was mistaken idantity and he
purported to adduce evidence which would account for the mistake.

He gave several instances when he was in custody and in the police

staticn at which the complainant served and he stated that on those
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occasions, the complainant failed to identify him. This account
was denied by the complainant,

The learned trial judge rejected this evidence and since
he had tha opportunily o have hisg credibility tosted, this
finding ought not to be dis sturioad The lwzarned judge expressly
warned himself thus:

.o I am aware thot it in possikle
for an honest witnass o make -
mistake with iderncificotion. I Am
only toe aware tha*t there have baen
wrongful convictions in +hs past

as & result of sush nistakoes. I oam
EWAre Too tnaht an Apparontly
convineing witnoese can bhoe mistaken
and that » witnoss though honest may
persist ip hic mistoke without
readising 1i%,”

He applied the warning te thn aircumstance of the identification
The complainant gave ~ doscr iption of the ~pplicant and of the
special features.  Hoe noticed that he was of ~ clear complexion
while the other two wheo entered tho house wore dark.

As tor the othcr aspect of thr cnse, tLhere was abundant
evidence showing +that therc was sport shells found after the
incident, &nd the robbery from thc wifo of jewellery and

im] Eane Mr. Smellic whoe &lso appeared below
televislior was uncontaested.  Mr. Smellic whe 2130 appeared below,

carrizd out a long and dotmiled cross-cxamninztion and went
« . o A . e T s B X
through the evidenca with groar cars on appeal.

There was no muerit in hicr submissicon and tha epplication

was refused. As was announced when judgmeant was delivered, tho
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conviction and sentence was affirmed and sentencs of 15 years

imprisonmnt at hard labour is Lo vun from 3rd Sepicmber 1992,



