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GORDON, J.Ah.

In Ltha Circuit Court Bivision of the Gun Count, Kingeton

on 18th April, 1991 the appellants were convicued before (

Fatcerson J, sitting with a jury for the murder of bDonald Srtevar:,

a member of the Jamaica Constabulary Force, who died ol 29th

3” G . I" - . ¢ § - C o
Novanber 19¢9 from four gunshet wounds, two to (e h&ad and rwo

to the thigh.

Ihe prosccuijon's case against Batrett, depended mainly

on the avidence of Miss Dovothy Jolmean and on a caulioned statement

given by bim. The case against Hyds and Peterkin depended solely

on Lhe avidence ofl liss Johnson. The case against Tayloxr depended

entirely on a cautioned statemont given by him to Dat. Sgt,

Dennis Young at Morant Bay in S@. Thowas o, luth December 18927,

Hiss Dorothy Johnson said shn wasz in her howme on Berwick
Road 8t. indrew at about 2 o'cluck on the merning of the 29th

Hovember 1989, when she heard two gunshct explosions which



-

o

appeared Lo have been on the road behind her home. She heard a
voice crying, coming along Latore Avenue which wés behind her
home. Bhe then heard footstops of poersons running down Latore
Avenua towards her house. The voice continued crying and was

now in the backyard of her premises. The cry was for "Muraer

and help." She heard a veoice that she racognized to be that of
the applicant Barrett, as 1f speaking to rth¢ person crying saylng
"shut up you meouth boy! ycu nuh bear m: say fi stop the noise.”
She heard the voice of the applicant Hyde say "Pull tlie boy over
deh 30, Star! Pull the boy ovar deh so, Scar.” She heard Petevkin
say "Draw him our a deh so, Star. Draw him out a deh so.” She
then heard two more explosions and the crying veoice became silent.
All these sounds and voices came from the back of her howm=., She
heard water runiaing from a pipe in her backyard and sounds as if
sweeping was being done.. She heard the sound of Lhe intrvuders
going towards Latore Avenue and then thers was silcnce. She
remained in her home slecpless and kept as quiern as possible. The
sounds she heard had disturbed the stillness of the night.

Later, at about %.30 a.m., on hearing her neighbour's

voice she went in the backyard whare she observed blood on the sido

of the house by th. passag<, on an old stove in the passaguway and
on the ground. With her neighbour, she seanrched thewpregises,but
found nothing. About 7.30 a.m. on geoing to the cemetery some 3-4°
chains from hey hows, shae saw the body of a man bespaticred with
blood, lying face down. The feet of the daceased were tied
together "with material, something that I recognized that bolong
ro m2" she said. There were also a pair of Llus pants (Lrousars)
around the waist of the victim and a white T-shirt thrown on him.
These aricles shz vecognizad as belonging to other tenants in the
premises whoere sha lived.

According ko the applicant Bavreti in his cautioned state-

ment admitted in rviaence by the learned trial judge, hée was atl
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his home at 37% berwick Romad when he heard gunshot explosions.
About 30 minutes later, two men armed with guns came to him and
invited him to assist them to dispose of a body. He said threo
parsons were thzre with him and they all left to premiscs
between 52 and 54 Berwick Road. There he saw the bloodiad body
of a man ti=2d by his feet. A3 ordered, he acted as the look-
out man while Lhe others carricd the body and throw it over tihne
wall into the cemeotery.

The applicant Taylor in his cautioned statemant, said
he was on his way from a dance when he was stopped by men who
told him they bhad held a man who was a policeman and they were
going to kill him. He adviscd them to rob him and release him. They
said that .could nct be done. He again advised robbery and
release of the victim, but the victim was ordercd to lie on the
ground. The victim tried to escapc and onae Masco shot him in his
foott. Cartridgcs tak=n from the vicuim were loaded in a gun and
the victim again tried to escape and was shot in the side. ‘he
victim yan in a yard and cried oui. He was told to svop the
noise. He continuad making noise and was shot in the head. The
applicant said he was asked to assist in disposing of the body
and he saw garments taken from tha proemises used to tie the

'
victim‘s feet. H= assisted in throwing the body over the wall inio

. - pa
the cemetery. On arrcst he told Inspector Longshaw after caution
"a nuh mi kill him sir, but me help throw bim over the cemetoery.”

in defencae, Gilbert Hyde said nothing and he called no
wiinesses. Alvin Peterkin said in an unsworn statemant {hat he
knew nothing of the charge. He also called ne witnesses.

Rochan Taylor gave an unsworn statoment in which bhe denied
dictating a statement to the police. He lived with his grand-
mother at L0U Penwood Road. His mother lived at 35 Berwick Road.
ide said he was beaten and forcod to sign “a paper.” He said h=

never voluntecred. Junior Barrectt stood muis and callud no witnesses.
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In relation to Taylor Mr. Chuch's firvgt ground of appeal

runs thus:

"The following statements of the Learned
Trial Judge appecar te be inconsistent.

"In considering what weight and what
value to be given to the statement,
You are entitled to take into
account the mann2r in which you
think the stavement was obtained
and if you should find that it was
not. vsluntary, then probably you
would not attach any weight to the
stat=ment at all.f

AlD

'If on the otheér hand, you are

sure the confession was mada and
that it is true, then you may .xely
on it gven if it was or may have
b2en wmade as a rasult of oppression
or other improper circums’:ances.’

If the statement was obtainaed by oppression
then it was not voluntarily given and,

quite raightly, no weight sheuld be attached
to it, 1t seems strangc therefore that the
jury cnuld find the conteni. of the statcment
to be true,” [Emphasis suppliad]

=
D]

relied op a  statement at page 135 D - F Ilinfra) .

in R. v. Seymour Grant 23 W.i.R., 132. The usc of the tLerm "even 1f7,
by the txiel judge as cmphasized in thce ground sa2t out above, he
submitted, would tend to mislead and give the jury the impression
that it did not matter if a statement was obtained by oppression ou
other improper moans. '

We cannot agrec. The summing-up of the learned %xiafhjuﬂgm
was in our view absolutely corr<ct and unobjectionable fou it
followed scttled principles and was a covrect stakement of the 1aw.
His directions were takan from specimzn Ditections preparcd at the
regquest of the Judicial sStudies Roard of the UK. and approved by
the Lord Chicf Justice in May 1987. See Archbold 42nd Edn.

15-29,

in R. v. Seymour Grant (supra) Robinson P, said this:
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"The facrt of the matter is that a jury is
entitled vo differ from the judge on the
gquestion of whether a statemont was
obtained voluntarily or not, but for
different reasons. Voluntariness, as a
test of admissibility, is a question for
the judge and for the judge alone. But
after a statement has boen admitted in
evidence, voluntariness may become a
gquestion for the jury if they should
consider it to be a releovant faccor in
deciding the truth or ctherwisc of the
nattnre contained in that stakeomwent, in
which event the gquestion of voluntariness
would then bocome one for the jury and
for the jury alone. The effective
difference is this. Once thce judge is
of opinion that the statawont was not
obtain2d vcluntarily it is his dubty to
reject it and, thercfors, not to admit
it in ovidence whereas a jury may well,
in the course of deciding what weight and
valuc¢ should bec given to thal statement,
conclude that 1t was not a voluntary
statement, bul that nevoertheless its
contcnts were true and many confidently
be actaed upon.

What should be borne in wind is that the
judge's function in this regard is solely
as to the admissibility of the evidence
and for that purpose, and for that
purpose only, voluntariness is a Ltest.

If the judge applice tha: test and
concludes that the statemonlr was not
voluntary, then tbhat is an =nd of that
matter., The statement is nob admmittad
in evidence, the jury are nol made

aware of its contents and, therefore,
are not conccrned with its truthfulness
or otherwise, On the otner hand if tho
judge applies the test of voluatariness
and, concluding that thns statemant was
voluntary admits it in evidence, then
the jury are obligzd to coasider the -
statemant, its contuents and what weight
and valus should be given to it. In 80
doing, they arco entintled Lo considor,
inter alia, the circumstancos under which
it came to be obrained and to form their
own opinion as to thos¢ circnimstances.
That opinion may well bs that it was not
a voluntary statoement, Bul cven if Lhey
so concludead that is nct ap _end of tLoe
matter because voluntariness is not an
absolute test of thi truth of a statement
It may or may not be, depending on_the
circuirstances, and they may well feel that
although 1n thelr opinion it was_nobt a
veluntary statement that, nevertheoless, ibs
contents were iruc and way safely be acted
upon." (Emphasis added;




The passage which Mr. Chuck prayed in aid of his subwissiocon appezrs
in the secnnd paragraph and, taken out of context, dowes appear to
support Mr. Chuck's contention, but the entire passage, sspecially
the portion ewmphasized, effectively dissipates Mr. Chuck's argu-
ments and supports the correctness of the learned trial judga's
directions to the jury. 1In our view once a statement is admittwed
in ¢vidence, the jury is obligad to considexr it. The truthful-
ness of thz statement has to be determined by them even if it 1s
admitted without challenge. If the voluntariness of the statemoent
is challenged, the jury have to consider Lhe fact of voluntioriness
and also the fact of truthfulness. Should they conclude that it
was not voluntarily given, that dons not lzad to an aultomatic
rejection of it., Thoy must reject it if they find that it was
obtained involuntarily and it is not true or they entertain doubts
as to its truthfulness. It is always thrir function to decide
what weight or valua should be given to a statement. If therefor:,
they fina rhat the statement was involuntarily obtained, bu'. they
accept the contents 0s true and may saf«ely b2 acted upon, then it
1s within their competence to so act. 7This ground fails.
Ground 11 is framed thus:
“The L=zarned Trial Judge misdirected the jury
whan he said:

*and if you accepted what he has said on

his own s-<ory, then, Mr. Foroman ande ¢ .
members of tha jury, it would be up to

you to find him guilty as charged.’

The accused’s confessicon statewmeni was
¢xculpatory in respoch to the offence

of murdcor and h2 could not be guilty if

the jury accepted it as true,”

Mr. Chuck submiticd that. on thess facts a verdict of man-
slaughter should have been left to the jury that is to say if they
accepted the appellant's cautioned statement, manslaughter would
be a proper verdict.

However, the passagce =xiracted by Mi. Chuck is but part of
a larger passage in which the learned tyial judge was setting out

the Crown's case. The entire passage appears at page 270 of the

transcript and it runss
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"New, HMr. Foreman and nembers of the jury,
ther prosecution is asking you to look at
vhis and to see, firstly, if you accept
that this statement was made by this
accusad man, what it really weans. What
is he really saying? The prosacution
is saying that he shows that he partici-
pated fully in the entire proceedings,
from the timc when Miss Johnson said she
heard the crying on the road and the
running coming into her yard, right up
to the disposal of the body. This is
a man that was present at all time,
aiding and abetting. And if you accept
what he has said on his own story, then,
Mr. Foreman and mombars of the jury, it
would be up ko you to find him guilty
2s charged.”
In our view, Taylor's cautioned statement can lend support
to Miss Johnson's evidence. Plainly, the two shots to the thigh
(non-fatal) must have been those discharged away from Miss Johnson's
premis2s when the victim attempted to escape. Just as plainly the
two to the head must have been those discharged at the back of
Miss Johnson's premises which silenced the pleas. 1t was open to
the jury to find that the appcllant was associated with the othors
and want along with them as they pursued ihe victim to the back of
Miss Johnson's home and killed him. The jury were entitled vo
find that the applicant was tharefore a party to the use of
violence of the kind meted out to the vicetim. However, tha2 question
ariszs whether on the statement of Taylor, it was appropriate for
the learned trial judge te have given dirsctions omra verdidr of
manslaughtz2r. In his caufioned statcment, the appellant said he
advisecd the other men to rob <he victim not to kill him, this
advice he gave twice. Cartridygess, he said, were taken from the
viectim and lcaded in a gun and the victin was shot twice as he
attempted to escape. His statament. makes it clear that he was with
the aggressors in pursuir of the victim into the backyard of
Miss Johnson's premises was also with thew when the victim was shot
and he assisted in disposing of the body. 1In his statement the

applicant. declared he was party to the robbery of the victim,

which involved a degree of violence, bu! he wis not ad idem with
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the attackers in murder although he went with thew in pursuit
of the victim as he sought to escape. Clearly, "he was a party
to a plan to rob th2 deceased, a plan which would contcemplate
use of sufficiant violences te makae tLhe appallant guilty of man=
slaughter if the death of the deceased was the rcesult of the

execution of that plan.® Sec per Lord Woolf in Leroy Burke vs.

The Queen (unrzportoed) Privy Council Appeal 33 of 1991 delivared
lst December 1992. Manslaughter as an alternate verdict should
tharefore have been left for the jury's consideration. Thea
learncd trial judge foll into error when he failed to direcu the
jury on a possible verdict of manslaughter. In the circumstances,
we find thait Mr. Chuck's submissions were well founded. We are
unable to say that the jury properly directed, would not have
returned a verdict. of manslaughter.

For thess recasons, we ttieat the hearing of Taylor's appli-
cation for leave as the hecaring of the appeal, which we allow,
we set aside the verdict of murder against Taylor and substitut=?
a verdict of manslaughter and will hear counsel as to sentonce.

On behalf of the applicants Barrest and Hyde, Lord Gifford
Q.C., arguad four grounds of appeal., It is convenient to address
his grounds 1 tc 3 in conjunction with the submissions made by

'

Mr. hAshley on bchalf of the applicant Poterkin.

- y -
L I

On ground 4, he submitted that the learnad trial judge
migdirecrted the jury as to the effect of the statement undex
caution given by Barrett. The wmisdirecuion was due to cthe fact
that the learnod trial judge having said the statement was
exculpatory suggasted that it supported the evidence of
Dorothy Jchnson. The cautioned statement, he submitted, could
not support the voice identification. The statament was wholly
inconsistent with the evidence. The principal error lay in che
failure of the trial judge to withdraw tha case from the jury and
he asked this court to find that the evidence lacked the required

quality of reliability.
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Barrett’s cautioned statoement was mixed. In that stacement
he placed himself at the scene of the crime % hour after‘it was
committed and he admititced assisting in the criminal activity of
disposing of the body. This statemont was tendered by the
prosecution and tha jury were in duty bound to consider it in its
entirety. J{f they acceptad as rrue his assertion that he got
there atter +the murder cthen they would b2 obliged to acquit him.
The jury also had the covidence of Miss Johnson asserting that the
applicant was actively inveolved in the commission of the crime.
The issues for resolution were issues of fact which fell within
the purview of the jury and thea learned rrial judge correctly
directed himself and r2frained from ursurping their functions.

in our view there was no misdirection.

Lord Gifford @.C., challenged the voice identitfication
evidence given by the witness Dorothy Johnson. H« said that the
coenvictions of Hyde and Barrett depended on identification of
persons by their voices and that identification was made in the
most unsatisfactory circumstances and accordingly was wholly

unreliable. He further submitted that:s
"The: quality of the identification evidence
was so poct that the learnced trial judgce,
following the guidelincs in R. v. Turnbull
63 Cr. App. Rep. 132 and Reid v. R {1949}
3 W.L.R. 771 (P.C.), ought re have with-

drawn Lhe case from Lhe jury. It was akin
to a 'fleeting glance' identificatioml” -«

Hyde and Barreti, he submitted, wore entitled to have their
convictions guashed.

Oon ground 3, he submitted that che learned trial judge did
not. grapple with the poculiar problems presented by voice
identification. He admitted, in reforence to page 243 et seq of
the summing-up, that although *here wore many fair features therein
the trial judge made a fatal omission when he did not draw the
jury’s attencion to specific weaknesses in the identification

evidence.
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Mr. Ashley on Peterkin's behalf, adopted che submissions
of Lord Gifford ¢.C., and urged that there was ne evidence that
the witness Johnson‘was sufficiently familiar with the voice of
this applicant to warrant his case being left to the jury. He

prayed in aid the case of R. v. John Keating {1%09; 2 Cv. App. R

48.

Miss Harrison rosponded by submitting that the evidence of
voice identification was not weak nor unsatisfactory within the

principles cnunciatad in Turnbull's case: Thoere ought o be

evidence that the witness was sufficiently familiar with the
voices of the applicants and that she had an cpportunity to hear
the voices and identify them. This evidence she said was amply
supplicd by Miss. Johnson, She.said the men were not whispering
when thay spoke and the voices were heard above the cries of the

victim which grew weak.

Miss Harrison soughi support in Bowlin v, Commonwealth

242 S.W. 604, 195 Ky 600. She refeorred to 23 Corpus Juris
Secundum paragraph 920 page 64¢ which, sheo advised is the U.S.A.
egquivalent of Archbold Criminal Pleading. She directed our
attention Lo this statemsnt of the Laws

"Identification need not be basced on racog-
nition of accusad's facial features, bufl
may be based on other peculiarities, general
appzarance, siz¢ features, clothing, or
voice. Accordingly it has been hdld that
when, and only whén, such means of
identification, taken in connection with
other circumstances in evidence, peint o
accusad as the guiltly person, to Lhe
exclusion of evoery othar reasonable
hypothasis, identity cf accused may be
established by voice, by fingerprints,

"

...". (Enphazis added]j

Support for this statement is derived frow Ky - Bowlin vs.

Commonwealth 242 S.W. 604 195 Ky 500 which is one of scveral cases

referred to by the authors. iIn that case it was held that:

*The law regards the sense of hearing as
reliable as any other of the five senses,
so rthat testimony witness recognized
accusad by his voice is oquivalent to
testimony he was recognized by sight.”
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it is trite that man has always us«l his scnses singly or
in combinations to identify persons, place~ and things becaus<
these attributes are natural and use of them is made instinctively
as circumstances dictate. 4 well known example is the biblical
record of lsaac's deception by Jacob's guile. Isaac, being blind,
depended on his sense of touch and although he feolv the hand ot
Esau and heard the person with that hand sprak in the voice of
Jacob, he navertheless accepted the person as Esau, A person may
daisguise his appearance to make identification difficult. He may
attempt to disguise his voice to this ond, bur when detection is
not within th=2 contempiation of thal person, no attempt at disguisc
is likely. Voice identification falls to b considered under the
general law. There is no legislation that governs its admissibilizy.
In this respect the Law in the United s-ates of Awerica and that in
our jurisdiction are the same., The commen law principles apply.
Two recent decisions of the English Court of App2al are helpful:

In R. vs. Robb {1991; Crim, L .R, 539 -

"The Court was pradominantly concernaed with
+he question whether the voice identifica-
tion of an (admit’ »dly non--xpert) police
officor was admissible, arnd, 1f it was,
whothar any weight could properly be
at.tached to it. It was hela rchat the
cvidencs was adwissible ... and thau .the : ’
judge had acted correcily in directing the
jury that 1t was for them to cousider
whaethoy the evidence was cf any worth.”

R. vs. Robb was applied in R. v. Deenik {1992j Crim. L.R., 578:

“D was charg:d with boing knowingly con-
cernad in imper-ing a largs guantity of
cannapis resin., N co-accusad, H, was
arres:cd and in his possossion was found
a radio pagcer which 1acoavod wessages
trom & telephone box in London. R
Customs officeor masguersadel as H's wile
and spoke te a man lavor identified as
D. At+or various messegos had Leen
given O was arrssted at the talephone
Kiosk bhearing the numbaor on H's pager.
Durinc¢ H's intervicw with Customs
offic: s an officer whe had masqueraded
as H's wife overbeard H's irvterview

Lkt
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"with other officers and recognized H's
voice as that of the person to whom she

had spokasn on the telephona. During the

trial the 1ssue arose as to the
admissibility of the voice recognition.
The judge admitted the evidence. D wds

convicted and applied for lcave to appeal

against conviction, submitiing thak the
judge should have refused to admic Lhe
evidance under szction 78 of PACE.

Hcld, refusing the application. Threc

objecrions to admitting the evidence had

becn advanced:

(1) its lack of weight and the limit:d
opportunity the officer had to overhcar

tthe intorview; (2) there was no considera-

tion given to how to reduce the chance
of mistaken recognition; (3) D was not
given thc oppeortunity to raefuse Lo
provide the opportunity for the officer
to hear bis voice. (1) went purely to
weight, not admissibility. As for (2)

and (3) Code D to PACE did aot deal with

voice identification and if.he general
law therefore applied: the details as
to parades ctc. ia tne code wire of
little help 1n the contex:t of voice
identification." ‘

These cases illusurate that “ho circunstances under which

the identification was made go to the weight te be given to the

evidence, not to its admissibility. The jury's function was to

determine the weighit to b given to tho svidence of veice identifi-

cation.

in R. v. John Keating (supra) Lo which Mr. Ashley adverted

the appellant was convicted of Burglary on the evidencz' of a woman

-«

. . . At « '
who heard a veice and declarad it to be that of ihn appellant’s.

That was the only cvidence of identification. Lecave
granted becaus< the Deputy Chairmen failed to direct
consider the point raised as to idantity, which was,
appellants' real defence. Thse apptal was dismissed.

that the facts wuere before the jury and they decidaed

i{1909j 2 Cr. App. R. 61l.

to appeal was
the jury to

in fact, tho
The court haold

on them.

The evidence of voice identification was critical io the

conviction in that case and the couril was of the view that the

conviction was corect.,
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in R, v. Clarence Osbourne 3.C.C.A4, 67/91 delivered 23rd
November, 1992 evidence of voice identification was challenged
in a wmanner somewhat similar to the challznge in this case. This

court per Carey P. (Ag.) said:

-+ . Commonsense suggesis that the possi-
bility of mistakes and zrrors exists in

the adduction of any direcce evidence,

in the sense of evidence of what a wiinoss
can perceive with one of his five scnses.
But that c#n hardly be a warrantL for

laying down that a Turnbull type warning is manda-
tory in nvory sort of situaiion where
rdentification of some objoct capable of
linking ar. accused to the crime or perhaps
somz attbribute or feature of his spcech
capable of identifying him as a participant,
forms part of the prosecution case."

"

We would add that the directions given must depend on ithe, particular
circumstances of the cas=,

in ordor for the cvidence of a witness that he recognizad
an accused person by his voice to be acceptod as cegent there must,
we think, be evidence of the degrerc of familiarity the wirness has
had with the accused and his voice and including the prior
opportunities thez witness may have had co hear the voice of the
accused. The occcasicn when recognition of the voice occurs, must
be such that therec wore sufficient words used so as to make recogni-
tion of that vcice safe on which to act. The correlation between
knowledge of the accused's veice by the witness and the WOrds'spORFn
on the challenged occasion, aifects cogency. The grzater the
knowledge of the accused tha fewoer the words needed for recognitiqn.
The less familiarity wiih the voice, the greater necessity there is
for more spok«n words to render recognition possible ana thercefore
safe on which to act. The jurors who heard the evidenc. ware persons
from the common walks of life. They are fawiliar with the norms of
behaviour of their pszers and there must have been ameng them those
who had knowledge of the bechavioural pattern of individuals who
patronize bars. Miss Johnson spoke of converting with Bayrett and

Hyde in the bar wher: she helpad as a server and the jurors certainly
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were not precluded from utilizing their knowledge in this regard
in the assessment of Miss Johnson's evidence of exposure to the

applicants' veoicas. A bar in Jamaica, like its British counter-

part, the pub, is a place that people frequent and conversation

flows fresly.

The learned trial judge was well aware of the requirements
of caution and he emphasiz=d this aspact of the casc and in
particular at page 248 hc told theoms

"Of coursc, of paramount importence is the
witness' familiaricy with the voices of
these accusaed. You will have to decide
whether or not she was so familiar with
the voices of cach accus2d as Lo be able to
recognizn it whenever she heard that '
accuszd speaking. You will take into
account the length of time: s3he knew each
accused but. that 1s not the roal issue
and that is not tae most imporiant thing.,
What is mosi important 1ln this regard is
how many times and how oftan and over
what period he had heard c¢ach porson
speaking. You will have to ccnsider if
there is any other cevidence in the case
tha*t goas to svpport the correciness of
the witness as to th? identity of the
persons shae said sho hoavd spoeaking that
night. {Emphasis added;

The witnnss thnson said sh2 had known Barvett about 1 year
and 4 months. She knew prazmiscs ha frequented and he visiced a
bar where she assisted a friend working. He would on his visits
on a couple of occasions talk with hexr. By couple she wéant “not
every day but now and again." They spoke and he would buy somethaing.
inp re-oxamination asked how she reocognizod voices above the
voice of the victim who was crying she said she heard 'Brunch

(Barrett) "tell him to hush up bim mouth.” Of Barratt, she said:

"he has a distinct voice that you cant mwiss."” She said the men

were in the passage between hor house and the house next door.
- There was an old stove in this passage and from the sounds she heard,
it appeared they were trying to pull the victim out. All the sounds

from th¢ passage were neard by her.
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She heard Hyde's voice then, The voice of Lhe victim, she
said, was fesble, not as loud as when he was on Latore Avenuo.

Her evidence anent Hyde was that she knew him about 5 years. He
lived on premises adjoining hers and behind. She saw him almost
every day and they spoke regularly. She went on to say, "He 1s
a guy that lik= tb drink and him would come into the bar and
ord2r from me." She had been assisting in the bar for ¢ - 7
months prier to the incident.

The learned txial judge from pagos 243~255 of the transcript
directed thr jury on the need for caution in acting on the evidenco
of the witness Johnson. He advised them of the possibility of
mistakes and cautioned care in dealing with the evidence of voice
identification. He advised them to consider the words spoken,
the context, whether there were competing noises, the evidence of
her knowledge of the speakers and the length of time she had known
them and how often she had spoken to them., He reminded them she
had heard things other than voices and thess were all factors to
be considered in addressing the weight and value of her evidence.
His directions followed implicity the guidalines given in

Turnbull and follownd in R. v. Oliver Whylie {1878} 25 W.1.R.

430 and R. v. Reid (supra) and ocher cases subseguently decided 1in

the Privy Council., Althcugh in R. v. Osbourne (supra) it was

stated that such a direction would not be necessary yet what the
trial Jjudge did was scrupulously fair and adequate. We find that
the learned trial judg:s discharged his functicn with propriety, the
voice identification evidence was properly left for the jury’'s
consideration and grounds 1, 2 and 3 fail. For thess reasons tho
applicatioﬁs of Barrett and Hyde are refused.

Althohgh this peint was nor raised by counsel, we thought
it necessary to considnr if the circumstancas of this case gave
rise to manslaughter being an issue that should have been decided
by the jury. This w: thought was desirable having due regard to the

decision of the Privy Council in Leroy Burke vs. The Queen (supra)
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On Barrett's cautionad statement he was not involved in
the killing. On arrost he said "a no mi kill him."
It is clear that the jury accepted Miss Johnson's avidence that
Barrott was in her backyard immediately beforc the fatal shots
Were firnd and was associated wich the victim's assailants when
he said "sShut up you mouth boy! you nuh hear me say fi stop the
noise?" This is what Miss Johnson heard when shoe recognized
his voice. The jury also acceptad Miss Johnson's «vidence that
she heard the applicant Hyda say "Pull the boy over dah so,
Star! Pull the boy over deh soh Star." These voices spoke 1n
the passage whero chere were the sounds of a struggle taking
place. ‘'fherswere thercafter two gunshot oxplosions and all
talk ceased.

The words werc spoken in the course of the violencz on
the victin and immediat«ly preceding the fatal shots. The
inference.to be drawn is that the applicants actively participacad
in the acts of violence which culminated in the muraer of tha
victim. Therc was thercfore no kasis on which tho learned trial
judge could have left manslaughtor for ithe consideration of the
jury.

We now turn to consider the application of Alvin Peterkin,
Miss Johnson on whose evidence his conviction regledrwas ;n
intalligent witness, above average of witnesses usually encounterad
in these casas. She had been reading in bed shortly before s
was alerted by the sound of gunshots and she delivered her
evidence with claricy and in alwmost pearfect scandard English, She
must have impressed the jury with her honesty and intelligence, bu:
close examinatiocn shows her evidence against Pelorkin as tenuous.
It amcunted to this: she had known him for a short while before
the incident: She had seen him on the road buc she had nzaver
spoken to him then. She saw bim come Lo her home twice and heard

-
him enquire for ice and she thereupon sumwoned the ice vendor for
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him. 1In tha absence of evidence of any peculiar feature of his
voice, we consider these.fleetinq'ihétances of exposure to the
sound of his voice ingsufficient to found a conviction based on
voice identification. Her evidence lacked the cogency about
which we have spoken. This was a weakness which rendered the
prosecution case égainst him tenuous. The trial judge should
have withdrawn the case from the jury.

Wé therefore trecat the hearing of his application as the
hearing of the appeal; the appeal is allowed, the conviction
quashed and a verdict and judgment of acqﬁittal entered.

: The decisions at which we have arrived may be summarised
thus. The applications of Barrett and Hyde are refused. The
application of Taylor is treated as the hearing of the appeal.
‘The appeal is allowed, the conviction quashed and the sentence
set aside. A verdict of manslaughter is substituted and we will
hear counsel on sentznce.

We must now consider the classification of the category
of the offence that flows from the conviction of Barrett and Hyde,
pursuant to the QOffences against the Person (Amendment) Act 1992.
Although the victim was a policewman there is no evidence that he
was killed in the execution of his duty and although there is

]

evidence he was robbed there 1s no evidence indicatipg Yhichmof
the applicants if any discharged the fatal shots. The case there-
fore falls to be classified by virtue of section 2 (3) as non-

capital murder and each applicant is accordingly sentenced to be

imprisoned for life. We will hear the submissions of counsel on

the period each must serve before becoming eligible for parxole.



