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ROWE P.:

Tragedy of the most revolting character cccurred
on & public passenger bus on the night of December 7, 1987
in the Caymanas area of St. Catherine. Pamela Johnson, a
pelice constable, and Ferdel Pearson, were nurdeved on that
bus after the several passengers and the bus crew had been
robbed. During police investigations into this tiagedy
there was a shoot-out between police officers and suspects.
Three men all positively identified as participants in the
nurder, robbery and rape episode were gshot and killed.
Spence, the appellant herein, who at the time of the shoot-out
was in police custody was charged and convicted for murder
before Theobalds J. and a jury in the Gun Court Division of

the Home Circuit Court on October 13, 1988. Againsi his



conviccion, Mr. Lorne .has filed and argued ten grcunds of
appeal.

Identification was not « contested issuve in this case
as the appellant fieely admitted that he was in the bus at
the time of the murders. Approximately six passengers, a
conductor and a driver were in the public passenger bus as
it drove to Greendale from Spanish Town en route o Kingston.
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Four men entered the bus at Greendale and seated themselves
inconspicucusly abeout, At Caynanas someone called out, "One
stop driver”, which 13 o request for the bus to sitop. The
drivér obeyed. One witness recalled that: "Four men get up
and say: Nobody move tonightt. Three of them were armed
with gunz and the fouvth with a knife. The driver who was

ordered to veverse uhkce bus on to Dyke Rouad recalied how cne

of the four men who had joined the bus at Greendale moved

from wherc been sitting in the bus, came becide him,
pulled a gun from his waist and said: "Boy, du as I tell you

or you ase dead tonight." The bus was reversed from the
highway on to Uyke Road. The passengers were systematically

robbed. A fat man, the obvious gang leader ovdered the robber

I
to "search everybody because may be they have gun on them.

To tne appellant this leader said: "Zoljer, cut cff the rass
claut driver hcad because him wen't give me the rest cf the
money. " Thereupon said the drivesr, the appellant, "had the

lony knife in his right hand, & long white knife, and held
back my head like thao,® The driver pleaded: "Star, don't
ek sense cut off mi head because I give you what I have

alreudy.” Relief came to him, in that the appellant removed

the knife from his neck and ran down to the middle of the bus
when the identiiy of one of the female passengers was discovered.
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une witness heard a voice say: “This va gal a police." Another
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withess said he heara the
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and we nah leave heyr tonight,

woras, this information was the

and

vaped by the

words:

Whatever

to join the men in
s ordered to remove her clothe

fat man fromm

“This girl is a police
were the exact
signal for the appellant to
the middle of
es ,

behind. Two Crown

witnesses swore thac the appellant thien tock his turn to

rape this woman while standing behind her., While she was
being ravished the police consteble pleaded with the rapists
to abuse her in any way in which their lust would be fulfilled
provided they did not kill her. “"Take it", she said, "how

you want but don't kill me.” OShe was shot twice, One shot

entered the left posterior

the brain to the left temporal
entered the left anterioy chest,

caviity, the heart and left lung

paiietal

reGion.

scalp, travelled through

‘The other shot

travelled through the chest
and lodged in the tissues

of the left posterici chest.
Karen Pearson. an 1l year old girl gave evidence of
being present on the bug and observing the robbery after which

her father was shot in

his mouth.

Her evidence during

examinaticn-in-chief did not directly implicate the appellant.

In ihe course of a very long

Karen twice answered ihat

and

she did not see

detailed cross-examination

thie appellant

either rape or shoot the "police lady", see pages 86 and 9z
of the Record. Counsel persisted in his cross-examination and

at page 102 of the Record the following guestions and answers

appear:
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¥ FKaren, of the men that you saw
cn the bus, was there a clear
manv?

A ¥Yen, S1r.

Qs A slim clear man?

¢ This slim clear man, did you sea
him rape the police lady?

N e ¥ Iy 2N el e
A Yeg, Lir.

(O} Did vou see him uloot thie police
lady?

(")

A Yez, bHixr.®

At page 108, the wiiness was askeds

"G That's what I am asking you now,
how would you describe thatv gentle-
man sitting

PN

there in the y~ 1low shire?

B I would say that him is cleax, that
him 1s slim, only that I have to say.
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0 This gentleman there, you saw him
with a gun at any time?

&y Only time I saw him with the gun is
when the fat man give himn the gun. "

purs

In these answers che witness was responding that
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@

caw the appellant rape the deceased woman and she saw hin
shoot the deceased woman withh a gun which he raceived from
the fat men. Thecbalds J. did nol invite the Jjury to rely
upon the evidence o Karen Pearson that the appellant himself

shot Pamela Johnson.

Ferdel Pearscon was sitiing at the baclk of the bus in the

e

-

company of his daughter. One ci the robbers thought e

L.

recoynized My, Pearson to be a Prison Warder whe lived at

brewsland., My. Pearson promised net to reveal the identity

of the robber, nevertheless, after he was robbed of his money



he was shoi twice. One bullet entered his left temple
region, travelled through the skin, uwnderlying tissues,
obliguely backwurds and lodged in the sixith cervical gspine.
The other bullet entered at the lateral aspuoct of the left
chest, just below the axilla, travelled backwards to the
right and ludged in the theracic spine.

On December 9, 1%4¢7 the appellant was taken into
custedy. He was told by the investigating officer that the
officer had reason to believe that he and others were involved
in the murder of Panela Johnson and Ferdel Pearson. Upon
caution the appellanc is reported to have saids "Me did de
deh but & force them force me." The eppellant divected the
police tc the hide~out of three men who were killed in a
shoot~out with the police and later identified as three of
the robbers who were on the wuas the nichit before. At trial
thie appellant made an unsworn statement which filled fifteen
foolscap pages.  Sn that statement he caid hie bought and
s0ld ganija which broughit hiit into contact withh "Fatta”,
"Gunna® and "Paye”. Togetuer they boarded a bus at Greendale
en route to Kingston. YCunna™ initiated the robbery. "Fatta®

and "Peye' drew their guns, and “Fatca" holding him ac gun

-

point, handed him a knife and ordered him o search the

passengers. in graphic detail he told of the command from

“Gunna® thiiat he should cut off the driver's neck and how he

hesitatingly approached the driver all the while explaining
that the driver had no meney. The statement referred to the

digscovery of the identity of a passenger as a police-woman,

of another as a prison warder, and of the threat to kill the
police-wonain. Accerding to the appellant he started to say:

S,
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"0 Ged, nch xill nobody, man. GConoo

noh get the money from the pecple

dem already? ‘Low the people dem.”
"Gunna" ordered him to be guiet and sent him out of the bus
te be look-out man. “Paye"” gave him & helping push as he
fell outside. While outside he saw "Fatta” and it seems
anothey man raping the police-woman. He was threatened by
"Paye" to pay attention to on-coming motorists und to ceasc
to interfere in their activities. He spoke too of the

shooting while he was gtill outeide and that he was later

o

. .

forced to join the cthree gun-men. He did not benefit from the
proceeds ¢f the robbery and during the night he escaped from the
niouse to which the men had vepaired.

Mr. Lorne submitted that the effect of this scatement
was cthat the appellant’s participation was out of fear for
his life, and when Lz realized that the robbers intended to
k11l the two persons he begged for their lives, conzeguently
the appellant was not a pariy to the common degign ce rcb or
to murder.

Wie will endeavour to deal with the scveral grounds cof
appeal. The first complained that the trial judge was biased
and failed to put adequetely the case of the defence before
the jury. There was a measure of confusion as to the gravamen
of the defence. &/t page 180 of the Record the trial judge
idencified the vital issue in the casc to be whether or not
the prosecution was zble to prove that the appellant was acting
in a common design with the other three men. ‘hen he continued:

"It may have come as a surprise
to you, certainly <id to ne,
that duress was not being
advanced as a defence in this
matiter, but vou have had that
statement straigbt from the

defence Counsel, straight fiom
the lawyer wio represents the



“accused that duress i1s not the
defence's case. Hotwithstanding
that, I consider it my duity to
tell you briefly what duress is.”

in the very next parayraph the trial judge withdrew

the defence of duress from the jury’'s consideration. He

salid in express termsthauv the defence of duress did not as a

matter of law apply to a case of this nature. Thic is how

RIES i

Now, before an accused person can

be convicted of any crime, the
prosecution has to prove that the

act by means of which the crime

was commitied was done by tho
conscious free will of the accused.
S0, where, for example, the act was
committed by ihe accused undexr
physical compulsion, that is te say,
where a present fear of death or
serious bodily injury operated on his
mind and affected his will, then hca
commits no crime. But you have to
ear in wmind, and I am ruling here as
a matter of law that the defence of
duress does not apply in cases of
urders such as you ave hearing today.
That defence does not apply to this

Wi

case.

n Director of Fublic Prosccuticng for Morthern

bt

T v

ireland v. Lynch [127%] A.C. (53, by a majority, the louse

of Lords held that on a of murder ths defence of

duress was open to a principal in thie second degree, that
is to say, tc an @ider and abettor. Thisg casce was extensively

considerad by the Privy Council in Lbbott v, The Queen [1976]

s

3 W.L.R. 462, Lynch's case (supra) was considerved binding fox
what it decidcd bur the Privy Council rvefused to extend it to
cover principals in the first degree to murder. Their

3
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Loxdships advanced the mest convincing reasons why it was

6]

illogical and immoral for tne defence of duress to be available



in murder cas and held +that such a defence of duress was

not available tc @ principal in the first degree whe did the

actual killing. 7The House of Lords grasped the opportunity
in R, v, Howe [1987] 1 al1ll E.R., 771 ¢ ~consider the 1
cof duress as it affects the crime of murder The Housc

tiorthern ireland v. Lynch (supra) and held that the defence

of duress is not available to a person charged with murder
whether as principal in the first degree (the actual killerx

or as principal in the sccond degree {the aider and abettor).

I guote a short passage from the speech of Lord Griffiths

at page 7T%0:

“Ae 1 can find no fair basis on
which to diffeventiate between
participants to a wmurder and as

I am fiymly convinced that the
law should not be extended to

the killey, I woulcd depart from
the decision of this House in
Lynch v. DP? for Norihern Ireland
119751 1 B11 E.R. 913, (1975}

AC 653 and declare the law to he
that durcess is not available as
a defence to a charge of murder
or attempted murder.,”

With the utnost raespecik, we entirely agree with the
reasoning of Loxd Griffiths znd find ourselves persuaded by

the several ezamples he gave of the conseguences for the law

and for the society if persons could sei up the defence of

(w4
duress Lo excuse themselves completely for their parv in che
copmission of the offence of nurder. A passage from his

judgment on page 78% of the Report is worth reproducing.

There Lovd Griffiths said

et



"It seems to us that it would be a
highly dangerous relaxation in

the law to allow a person who has
deliberately killed, maybe a number
of innocent pecple, Lo escape
conviction and punishment altogether
becausce of a fear that his own life
or those of hisc family might be in
danger if he did not, particularly

so when the defence of duress is so
easy to raise and may be so difficuli
for the prosecution to disprove
beyond rcasonable doubt, the facts of
necessity being as a rule known only
to the cdefendant himself.”

We will only add thet in our opinicn if a man has such a
high regard for his cwn life and for that of his loved ones,
he ought as a member of his society to have an equally high
regard for the lives of innocent third partiesz. We adopt

and apply the decision of the House of Lords in R. v. Howe

{supra) to Jamaica. Ve are enabled to take this route through

the decision of thiz Court in $.C.C.A. 79/84 Jamaica Carpet

Mills v. First Valley Bank {unreported) decision on

September 22, 19806. in that case we referred to the statement

of principle enunciated by the Privy Council in Yia Hing

Cotton Ltd. v. Liu Zhong Bark [1905] 2 A1l E.R. 947 at 258bL

P

theat s

"Once it is accepied, as in this
case it is, that the applicable

law is English, their Lerdships
of the Judicial Committee will
follow a House of Lords decision
which covers the point in issue.”

The Jamaica Carpet Mills case (supra) raised the guestions

whether a Jamaicon Court could award damages in foreign
currency in a breach of contract case and if it did should
ihe conversion date into Jamaican currency be the breach date
or some later date including the date when leave to enforce
judgment was given., This Court did not follow the Frivy

Council decigicon in Syndic in Bankruptcy of Salim Nasrallah




date rule but prefcerred the decision of the House of Lo:

9437 B.¢. BOT which applied the breach

in Miliangos v. George Frank (Textiles) Lid [1975] 2 A1l E.R.

We toke the view thet the law of duress in Jamaica

- 3 : ; T e N P S1ied
applies to cases of murder is the same as it is in England and

oo

i

it

801,

congequently the defence of duress is not available to a person

©

W1 in th

I

whether hie be a principa

3

is to say, whether he be the actual killer or an aider

abettor. Defence Counsel had a responsibility to tell

jury that the appellant was not relying con the defence

auress and in fulfilment of that duty, the t: Tudge

not to have been taken by surprise. The issue of duress

properly withdrawn from the jur

first or second degree,

ou

S5

that

e

was

ry and the initial confusion

did¢ not in our view cmbarrass the defence or the jury in any way.

in directing on the burden and standard of nyoof,

L
&

trial judye on wmore than one occasion used the tern

"substantial doubt” and chat led Mr. Lorne to argue tha

conseguently the standard of procf was lowered. At pag

L1

th

e
[

subgtantial” meant something nore than “reasonalkle® and

e

of the Record, Theobalds J. told the Jury about the presu

cf innocence and con“inueds

< o

“He is presumed to be innocent, and
the standard of proof is thay after
hearing 111 the evidence, including
what tLhe accused person said from the

dock, you must be satisfied to the

extent thet you feel sure of his guilt
before you can properly return a vevdicte

of guilty. Put another way, if vou

have any rcasconable doubt in relation to
the guile of the accused, cr. in relation
vo any aspect of the case, you have to

give the accused person the benefit of

that doubt, but that expression Iir. Foreman
and Members of the Jury, does not include
any light, fanciful doubt that can pass
through the mind of any individual at any
given time; it is not the sort of douby,
Fox instance, which you would raisc specu-

lation on which herse you are going to buy

e

177

mption



"ar the race track, it means
real, it means & substantial
doubt and in layman's language,
it means the sort of doub*t which
iakes you, in all conscience, say
that you cannot fceel sure. If
you have entertained that type cf
Goubt, then it.is your duity to
return a verdict of not guilty in
relavlon to the accused person.”

The trial judge having given uccurate directions on

the burden and standard of proof went on tve define doubt. In

many cases it 1s gulte unnecessuary o embark upon this

L

exercise and thig is especially so when in all probability
counsel on both sides would have explained to the jury the
Lbarden and the standard cf proof. ©1d habits die hard and on
occasions an experienced judge will resort to ancient
phraseology wather than coilor the sumnming-up to meet the needs
of the actual cagse. However that may be, we find noithing

amiss with the directions taken as a whele. A decade or so
ago, questions used to be raised as to the adeguacy of

directions on burden of proof. One would have thought that

after the decision in Henrv Walters v. The Queen {15601

13 W.I.R. 354, there would be a gulietus to such ¢guestions.
There the trial judge had directed the jury thets

P eeess a reasonable doubt is that
gquality and kind of doubt which,
when you are dealing with matters
of iwporvtance in your own affairs,
you allow to influence vou ocne way
or the other.”

The objection to chis definition of reascnablle doubt
was that it introduced & subjective element which could vary
from juror to juror having regard to his particular experiences.
The Privy Council through Lord Diploch confirmed the view
that as each juror must meke up his mind individually,

RPN

vament might cause one juror to regulrve




more evidence io convince his than

there was

A
ikl

to ist the

they
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e sy

another. The Brivy
a discretion in the

jury o understand that

e of

the guilt of

the accused, to ¢go on to give such analogies as hie thought
ight ke helpful. The analcegies given in che fastant case
are the ones most favoured by trial judges in Jamaica and

foll sguarely within the guidelines
Queen (supra).
It s suggested in Archbeld

4Znd Bdition that when a judgoe has

)

given a

of Tho

4-42¢6 of the

Daia.,

Eat)
[

direction on the

g

burden and stendarc of proof he cught not to volunteer an
explanacion of “reascnable doubt." R, v. Grey 11874} 59
Cr. App. R. 177 Is an cxuample of a case when the wrial

judge volunteered an

(Criminal Division)

low & sitandesod of proof. Ve think

&
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the acc to the chat

sure cof his guill is a

it might be noecessarv Lo use the

ovelnr then, o dofinition of the term

a4y o netter of course,
Lar - ! - e oy g e om g i +
Conplaint was made as to the
ol the trial judge upon the unsworn

eppellant. My. Lorne said

gxplanation which
considered to convey Lo the
ﬁ.‘

direct

term reasoneble

hat in the

ion to the jury that
the case against

frequently

doubt andc

should not be attempted

nature of thie comments

statenent of the

that on at least five occasions
the trial judge made reference to the fact that 1he accused
rade an unsworn sitatement and submitted that these comments
must have left the jury with the impressicn that the
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appellant was hidiung from being cross-examincd. Two passages

from the summing-up were high-lighted and we reproduce themn.

i

AL page 162 the trinl judge was dealing with the guestion

comnon design and he interjocted:

Y eeeeer 2L - ... thore was

a common design to rob, bear
in mind the accuscd says no,
that hie merely went on that
bus ain crder Lo travel to
wingston but his toestimony has
heen given from the dochi and
vou wiil readily understand
thot having given an unsworn
stotement from the docii it has
not been tested in cross-
exaninction. You will veadily
appreciate that all the other
witnesses who testified undex
oath were subjecied to cruss-
examination,”

At page 200 of the Record the trial judge introduced

the contents of the unsworn statament with thesoe comments:

W

I will remind you somewhat quickly
»E£ the statcmeﬂ? nct hecause you
2 not to pay much attention (o
iv, but bncmuge you nghL well
agree with my commeni: that it is
¢ long rambling °+hngm;an not
altogether relevant Lo i58
wiri.ch ¢ before you. It contained
aamount of detail; you ﬁAgnu

1) how he relieved himself
during the covrse of the night.”

It 28 still pory of the statute law of Jamaica that

an accusced person can in his defence naite an unsworn siatement
from the doch. in wany paves of ihe common-law werld, the

law has been reformed so that the accused may eithcer clect

to remain oilent in Courc oxr give swern evideance, & tricl
judge in the Jamaican situation must oxplain to the jury

that there is a

Gros difference between sworn and unsworn

[fe

testinony. The decided cases sheow that in such ciyvcumsiahces



trial judges Lave a wide discretion
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A judge who exercises his

On CcCccazions comment in strong terms.

Court of iAppeal said if the trial judge

commented in strong terms on che appell

the witness box he would be fuiling in

Vie think that a cimilar position would

Court 1f Theobhalds J. had not commentced
disgusi at some of the unsavoury detail

irrelevaently intreduced into his
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pe adepted by thig

and had not shown

s which the

appellant
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on the velue of the unsworn statement, the Privy

Council gave much needed guidance in Leary Wallker v. the DQuecn

LS

(19767 1 W.L.R. 1090 at p. 16%6. As the accused cannoi be
cross-examinoed upon 1is unsworn statcment, Lerd Salmon said a

rrial judge could properly puse guestions:

could quite prop Y
6 the jury that Tucy
nay pernaps be wondering why the
accusaed had elected to ﬁdmb arn
unsweon statenent; ...... could
it be thao the accuscd wos
reluctant to put his evidence to
the test of Cdross-exeminsation? If
so, why?”

Lovd, Salinon alse make it explicitly clec: that an unsworn

statement ig not egual to sworn testimony when he said:

1hie Juvry should always boe told that
it is exclusively for them to make

[ @£

up their minas whether the unsworn
statement uas any value, and, if so,
whot weig zhould be atiached o
] Ce 18 for thoen to decide
evidence £ the pro-
. satisfied thew of the
accused's guilt beyvond veasonable
doubi, and that tn considering chelr
ve“dicf thev should give the
accus Loungworn statement only such

: »nt 2z they may thanil it aesesves

L

[}

“f @ Jefence is raised in the unsworn statement although

it is unsupported by any evidence, that is Lo say cworn

testimony, or ntary evidenco, vhot defence must be lefd

1,
kA

i

o

te the juwy but the weokness of ¢ supperting fact busis must

('11

be high-lighted. ie judicial indication frum the
Privy Council of the inappicpriatencss of the unoworn stalenceht

wivin the accused is setting up a substantial defence appeais

in Sclowon beckfor. v. The Queen [19887 A.C. 12303 (19873 3 W.L.R.

Z. App. &, 373, The Privy
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Council handed down a thicsheld decision on the law of

celf-defence and felv moved to comment thus:

there is one further matter
upon wi.ich thelr Lerdships wish
vo comment.  She  appellant chose
noet to give evidence but to moke
4 statemcent from the dock which,
because it cannot be tesited b
cross—-examination, is acknovledy
net to carry tlie weight of sworn
cr affirmed testimony. Their
Loréships were infeormed, to thel
surprise, by counsel for the prose-
that it is now the practi

oA o

[

(]

for an accused to decline to
evidence in his own defence
and to rely uapon & statement from
the dock; & privilege abolished in
this country by section 7Z2 of the
Criminal Justice Act 1982. Now that
»n established that self-
efence depends upen o subjective
it ir Lordships trust that
vhose who are responsible for conducting
the defence will bear in mind that there
isoan obvious danger that @ jury may be
unwilling to accept chat accused held
an 'honcet® belief if hie is not prepared
sert it in the wivness box and
subject it to the test of cross-—examinas

to os

I

o

. - - P e yr e toigmon e da- R = oS T v
(v i this Court must heed and abide by
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the decisicus of the Privy Council and yetl the profaession

can igncre the clear wdvice of the Privy Council and continue, as
a matter of course, to tender the defence in the form of an
unsworn statement from the dock. ¥%We entirxely wpprove cf the
comments of Theobualds J. av peges 182 and 200 of the Recoid.

We find that his several references to the foct that the

aefence was by woy of an unsworn stavenent weve falr and

balanced and in the circumstances enuirely appropriate.



There 15 no merit in the complaint thauv the

witness Karen Pearson was sworn when it was unclear from
the voir dire whether she knew the nature of en cath. Karen,
11 years old. attends o Primerxy Scheol as a pup:l 2n Grade
{1, knows that the Bible tells about God, knows that if
little girls tell lies they will be put in prison and that
GoG wiil not be pleased with them. The tvial judge properly
excrcised his digcretion to cause her to be sweorn as 1in his
opinion she understood the necessity to tell the truth and
knew the nature cf an oath.

We were not impressed by the appellant’s complalint
that the jury were told that the evidence of Karen Pearson
was corvchorated by the evidence of Cleveland Bennett on
the question cf the rape upon the deceased woman committed
by the appellant. The fact that therce was a discrepancy
between the two witnesses as to the cxact position of the

woman at the time she was being raped could not detract

,._¢
L

from the fuct that both witnesses said she was raped by the
appellant from behind., The corroborative evidence was
present and in our view guite overwielming,
We can now turn to the central complaints of the

appellant. These were that the lesarned trial Judge did not
agequately explain Lo the Jdury the lww on common design and
¢id not accuvraitely divect them on the effect of continved
activities after uone co-adventurer had dis-usscciated himself
from an agreed enterprise. The jury were told that manc
slaughter could not arise on the facts and that their

verdict would either be guilty or net of murder. At page 206
cf the Kecoxd the jury were directed, ilrmmediately before
retircment, that lthe main issue in the case for their resclu-~

Licn was vhether or not the appellunt was aciing in concert
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wich the ocher ihree men. Lfter & rvetirement of fifty-two

M

minutes the jury recurned for further ¢directiopg. “hrough

+their foreman they said:

"1 would reguest Your Honour to
give certain further clarification
as to the question of ccriuon
design.”

]

The trial judge obliged. fle directed them at pages

260-209 of the Recoxrd.

¥

The principle of camacn design inv§lvcs

+*his: Vhere two ©or m@ore persons — in

tlhiis case that you ave crying you. have

four perscns - agree, or joln togethey

to coumit an offence and that agveement

iy carried out and the offence

cormitted, then each pevscn who takes

an accive part in the commission of the

offence, is guilty c¢f that olfence, and

when iwo or more perscng embark upoen a
joint Lute*prlse ~ in this case the
allegation initially was onc of vobbery -

each perscn is liable, criminally, for the

acte done in pursuance of that joint

enterpiise including unusual consequences
arising from the execution of that encer-
priSu.

If there are unusual cons sequences such as
in ithis case wihiclhi did not avise necessa-
cily froin a robbery, then each person who
takes an active part in those in;ti“'
enterprises - you remember the inicvial
one was robbery - gach g whe talkes

Uar+ in thw eﬂuciuc'“' that goes beyona
ogbo*”; is lldblc cL*m¢pel fo those
acts, assuming that they ari ut of
thie commen design to rob.

L“ *C %8

vy, if you are satisfied that there was a
cormon degign to rob, that alone would not
subscribe to the verdict of nurder unless
that common design included the use of
whatever force was necessary Lo achieve
the robbery objettive, or to pgimi» the
escape of tu2 felons - that is the people
who commicted the act, without fear of
subseqguent idoutification.



“$o, in the case that you are trying,
the Crown is piesenting that there
may have been initial agreement toc
rob the passengers on the bus, but
in the course of carrying out that,
the two deceased perscons, their

ldentitlies were discovered. One was
discovered to be a pu;LCLwQMdF and
being armed with apons in order to

escape apprehens 'o“ or detection, i1t
was decided to use force on those

two persons. One was a policewoman
and one wus mistaken to have been a
warder. The fact that that may not
have been included in the initial
agreement or plan to rob, s of no
importw if i1t arose gpoataneously
afverwvavds on discovery ct the
identity of those two perscns. Then
all the parties to that enterprice
ould be responsible for the criminal
act of the one who actually shot the
deceased perscong,

You have to. be tisfied that &t some
stage the ln;tldl agreement to carry
out a vobLery was extended by a tacit
agreement based on tiie conauct of ihe
partie” .0 vesolve cr to resoxrt to the
use OL force. You see, when the police-
wowan' s 1dcn_1Ly was discovecred by the
vnifarm, one of themr decided that she
should be killed. A£11 of them took
part, tacitly, in that agreement., It's
a matter for you to find out on the
evidence, and if you sc findg, then
this accused man wculd be guilty of
the cffence of murder.

The Crown is inviting you to draw an
inference that there was this agreement
tc use force by the presernce among the
men of weapons which normally one
associates witch the use of force. If you
are going to carry out a ropbery, armed
with guns, then it is a matter for ycu to
say whether or not it is a reaconable
inference that one uses lthose gunyg to
escape detection oxr apprehension.”

The learned trial judge was obviously encdeavouring Lo

-

cdirect the jury in cenforinity with the decisicon of the Couxt

of Criminal Appeal in Reg. v. Anderscn, Reg. v. Morrig [19¢¢ ]

2 Q.B. 110, {1966F 2 Bll EBE.R. 444 and lohan v. R. (1966} 11
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in Mohan's case (supra) the Privy Council held that
where one assailant strikes a fatal blow and the other is
present aiding and abeitting him the prosecution Goes not

o prove ihat they were acting

P=t-

have in pursuance of & pre-

arranged plan. With regard to unusual conseguences whiich
flow from a concerted unlawful enterprise, the language

adopied by the trial judge follows closely the decision in

2

o)

Reqg. v. Anderson, R. v. Morris {supra). At issue 1in the

instant case were the following:

A

(aj

-t

p

las the appellant a party to
the commen design to rob?

-

*

-
yopt
(-

—

Did that cormon desi
include tiie use of

to kxill or t¢ cause serious

kodily harm?

{c) When the identities of the two

persons killed were discovered,

was the appellant a pacty to

their muirder?

The prosecution witnesses spoke of a fouy pronged attack
initiated in one swift movement. 'The dviver of the bus spoke
graphically of how his head was held bacl by the appellant

ind the knife placed at his throat. On all accounts as scon
as the woman's identity was preclaimed the appellant went
to the paxrt of the bus where she sat. Dvidence was led
that the appellant tock the second turn at vaping this woman

wvefore she was shot.

In Chan Wingy-Sui v, The Queen [19%85; 80 Cr. App. R. 117,

the Privy Council held that a secondary pariy is criminally
liable for acts of the primury offender if the crime was

foreseen by him as a possible incident of the criminal

unlawful exercise. In the course of his Judgment

Liv Robin Cocke cived witi approval the dictum of Mason, Mucphy

and Wilson JJ. of the High Court of Austral:ia in Johns v. The

o

it

Queen [1580] 143 C.L.R. that:

(W5
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M eeueees an accessory bhefore the
tact bears, as does & principal
in the second degree, a criminal
liability for an act which was
within the conLeLylut;on of
both himself and the principal in
the first degree as an act which
might be done ih the course o6f
carrying out the primary F=1m1§al
intentio ~ &n act contempldte
as pOMululC incident of the
orsginally planned QahtlculaL
veniture., "’

Siy Robin Cocke suggested a simple direction which
night be applicable in most cases of commwn desigh. A jury
could be asked:

Y eess. Aid the p“"Llculal asccused
contemplaite that in carrying ouc
& comgaon unlawful purpose one of
his partners in the enferpii"ﬂ

might use a knife or a licaded gun
with the intention ¢f ceusing

Lo o [}

really serious bodily harm?

Un the lssue of remoteness Sir Robin Cooke obsexved
that 1f the party accused knew that the lethal weapons, such
25 @ knife or a loaded gun, were to be carried on a criminal
expedition, the defence thait the risk contemplated was so

as het o make that party guilty of muvder should

(’3(

anst

e

succeaed only very rarely.

R. v. Slack {19697 3 W.L.BR., 513 ic a decision of

the Court of appeal (Criminal Division). Twe men agreed Lo

burgle a flat and tc zob the occupant., In the absence of the

appellant, the other man killed the occupant. At trial the

learned judge left two written guestions for the determination
\

of the jury.

i. Did the accused intend to
kill or cause gV1evcus
bodily harm to Mrs. k. in
the sense thal he agreed

with L. that in thC COUrse
of theixr joinl enterprise,
Hrs. M. should c¢hhex be



—
[
~—

There was

DD

killed s¢ eg., that she could
not give evidence against then
or should be caused grievous
bodily haiii, eg. so that she
could nct prevent them robbing
her and did she die as a result
of such conduct by B.? If so,
accused is guilty of murder.

bid the accused contemnplate and
foresee that . might kill ox
cause grievous bodily harm to
Mre, M. as part of their ijoint
enterprise and did she die as

a result of such conduct by B
if so, it is open to you to find
that he s¢ intended and that he
is guilty of murder.

no. appeal as to the first guescion, 486

the second guestion it was argued that the wriel judge

wrongly equated foresight and contemplation with intent.

Lord Lane C.J. delivered the judgmenit of the Court which

is

sunnmarised i

113

n the headnote:

soee On a trial for murder in the
case of a joint enterprise, proof
was necessary that the principal
party intenued to kill ox du
sericus harm at the time he killed;
that, albeit the secondary party

$ not present at the killing or
did not Xnow that the principal
party had killed or hoped that he
would not kill or do serious injury,
nevertheless the secondary party
was guilty of murder if, as part of
tlieir joint plan, it was understood
wetween them expressly or tacitly
that, if necessary, one of them
would kill or du serious harm as
part of their comaon enterprisc;
that the precise form cof words used
in directing the jury was unimportunt
previdad thot it was nade clear Lo
them that, for the gsccondary payrty
to be guilty, he had to be proved
to have lent himself to a criminal
enterprise involving the infliction,
if necessary, of serious harm ox
death or to have had an express or
racit understanding with the principal
party that such harm oxr death should,
if necessary, be inflicted; ....."

Lo



The second writiten question was held to be correct
in law as it was made cleaxr therein, to thz jury, that the
appellant must have at least tacitly.agrceed that, if necessary;
serious harm should be done to Mrs. M. or that he lent
himself to the infliction of such harm.

We think that the principles enunciated in R. v, Slack

(supra) are those which ought to be applied to the instant
cage. There are portions of the final cirections to the
Jury after thein first periocd of retirement which are somewhat

unclear. The passage at p. 209 where the judge directed that:

$e¢, in the case that you are trying,
the Crown is presenting that there

may hiave been initial agreement to

rob the passengers on the bus; but

in the course of carrying out that,
the two deceased persons, their
identities were discovercd. One was
discovered to be a policewoman, and
being armed with weapons in cirder to
escape epprehension or detection, it
was decided to usc force on those twe
persons. One was a policewoman and
one was misteken o have been a warder.
The fact that that may not have been
included in the initial agreement ov
plan to rob, is of no impoxrt if ic
arose cpontaneously afterwards on
discovery of the identity of tihiose two
versons. Then all the parties to that
enterp:zise would be responsible for the
criminal act of the one who actually
shot the deceased persons,”

has been much criticized. One possible interpretation is
that the learned trial judge was telling the jury that even
if there was no initial agreement to use force in the course
of the robbery, because the parties were armed, when they
discovered the official capacities of two of the passengers
and & decision was taken by one or other of the adventurers
to kill the passengers,; for this act all the rcbbers would
be responsible in low, This would be casting the net too

wide. Howeveyr, this direction did not stand alone, becausc



the trial judge went on immediarely after to give precise

and cccurate directicns when he gaid:

“You have to be satisfied that

at some stage the initial

agreement to carry out a robbery

was extcended by & tacit agreewment
Lbased on the conduct of the

pariies to resolve or to resort to
the use of force. You see, when

the policewoman's identity was dis-
covered by the uniform, one of them
décided that she should be killed.
All of them took part, tacitly, in
that agreement. 1t‘s a matter for
vou to L£ind out on the evidence, “and
if vou so find, then this accused man
would be guilty of the cifence of

urder. .
puruer . [Emphasis added]

One sentence in this direction might give the impression
that the judge was directing the jury as a matter of law,
that all the men were taciily parties to the murder, but
the sense of the entire passage is that the matter was one
for the jury and they were being asked to direct their minds
to what actually happened after the police-woman's identity
was discovered.

In our wview the directions on the whole were unduly
favourable to the appellan There was no real basig for
truncaiting the events of that night into an initial armed

robbery and a cistinct second activity that of the murder of

¥

the two passengers. It was a single event and presented the
£

classi
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turegs of extreme violence beiny uwoed in the course
of a criminal activiiy when the official capacities of itwo
witnesses were discoveraed.

The trial judge wmight very well have reminded the jury
that Lhere wag evidence that the appellant was a principal
offender in the shooting of the police-woman which would mean

that the principle in R. v. Mohan (supra) would be applicable.

In any @vent if the jury believed that the appellant did rape

the police-woman they would be bound to absolut cely reject his
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dissembling tale of being an involuntary participant in
the robbery.

The remarks which the appellant attributes to
himself as imploring the other men not to kill anyone as
they had got the moncy for which they had come and to " 'low
the lady® which phrase when expanded would mean "give the
lady a chance" can be seen at best as a reluctance on his
part to complete the plan rather than as evidence of with-
drawal. From the demonstration of the appellant in the
dock as to the manner in which the police~wenan was raped,
the trial judge was moved to express disgust and to comment
that even with the passage of time the appellant secmed Lo
be re-living an event in which he participated fully rather
than something at which he was a passive by-stander.

It seems to us that on the evidence the only possible
verdict was one of guilty of murder. Consequently if we hac
found the further directions on common design to be unhelpful
or misleading we would have been prepared to apply the proviso
to Section 14{1l) of the Judicature (Appellate Jurisdiction)
Act and dismiss the appeal.

Vie treat the hearing of the applicaticn for leave to

appeal as the hearing of the appeal and we dismiss the appeal.





