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1. Ihe learned trzal juagse arred 1n law
¢ ne rarlea ro upfmlu W Sue-
;.00 Of no case to . at the
¢ of Lihe prose ution case,

“. The veraict i1s unreasonanle and
connol e supported havang regard to
Lhie evicence. '

4. e learnea trial judge misdirectea
himself in tne evaluaticn oi Lne
¢ViGENnCE ana so deprivaed the appel-
lant ©f a fair trial,

€ suniing-up cf the learned trial

was so unfair
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The appolisany was convicted ia nhe Jun Court pavision of
TR Sainht Jeess Caocudt Court on July 3u. 1996, before
Harr.soi, J. on an iduxctment chargaing has with illegal Possagsion

ol & Faivearm and hwounuinyg Clovance Feorbes with intent to do him

iwvous butrly nai.  On Count 1, ne was santencea Lo seven

yeaxs Rpriscnmcic av hara dadour anue Lo vwelve years Lmprison-

On Count £ - €2aAtgions o run coac s:ren'i:ly.,

arose oubt of an incican. &4t che noms of

wher of Clevancs Fowoos, in the aignit of
vewober LY, 1Yo, Av Gesnen, Contoent in the parish of Saint

Blezapeth, Foom s VEOy outsel LU L8 & COGU thet the traial

junge inust neve haa great drificulty appreclating the rave

manan=y of speech of Cepert Forbes, che chaol proszscu*tion
withness., ko, Forbes testified thav becaus« of the activities

ol caleves Ln ohe avea he haa gone to his I&YM L0 CleCK o0 Dis

COWS dNG Nad YLULINGG DORe avout LZs3v a.wm. aravang iilg lana-

LOVEE . A8 Nt opul Los

Pams 0l Grive Up Lo G YeLG whicn
LG usuedly arive aad soop @

watn slop there. & sew 2 Liy

Lir G Yoad and & Ccoia ot

Lo explainsza Laal woat spow was rigabt mos.ces the house and thaw

. He hao lerft choe vehicle uhrootling.

by woad he

E7 e o Fe o A Tyl o
LT W COnNTANLE g

aogoh Ti pick up tbhe o
Collag LIMPHON COME OUuL &
VU UQEG Loulgit, toans

Loygial nim owena hig cwo

b

e seaic he was sble to recoygnice simpsoen By the lights of the
vobicle and Yono noon shine Like & day.” ‘Whe van was parked
about three yards frow the spot where he hela sampson whom he

Lal Knoun Lor SLaAleoh . A stiuvggle ensued:

W

tia @Oy SO DA no, Loy yout wantt KilL
an teniyht ano 1 grab hiwm o
S0 ahG Bl say Lo me sey "o wani the

They were cach other while simpson haa a black gun in

fis hanc., He esplalund thac gampson was nol alone - there
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LGC And cale cut To makic ehguilries, said
i, Forbesy

SO Ccome outl wind ask what happened
1 S&ld Collie gimpson anda Jogyie
Lomn up.”

Uirr 0 the LnbruGeirs cut vhe vehlicle tyre and Clevance threw a

stone &t nim 2nd ae ran. as the struggle continued wicn himn

3 CUul me ecna i rece and mi haffe
i ogen.  Me hold Collie sane way
i ' y et £i

fw Lot aim goh and :

E0N.... ML 1020 DI gUn and hoam
shot, sey, 'Boy, & waan x<iil

ML WUCK AT and 4. KeLCnh il son,”

Askea to say wiat dlistance thoye was botween him and Simpson

whaen the shot was Taired, he saia {(ingicasisng

L from yan soi: v yah son,
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Thia SO was sncs o whe Lack door:

“Jug au Lz ous the ool £i come oub, b
shov fam, ”
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The son felil oloscing by the docy. The rrnitruders ran off and

i, Forpes teook kig son Lo the Mandevilis dospitel,
LR ity 1§ abuncantly clear ase tael iLs that the
WilLNess and w09 appeslant wore no stiangers.  As he put wis

"aony clavime Drothor-an~lai, i oaid

st g s ead [ — vom i a 5
G WA DAl SasLer,”

Thet roeleticonsnip heu lastea aboul two yoars but that was some

Lfourteen yeass pelowo this incaaent. He weould, however,

, see

appelilant 1n Lne ail¢a every week ang ul

spone te eaci other.

piaince that he hadc

Cross—araminad oy Mr. Clacke, ha

bewn accompanisa Lo his property by Lwo mgen, "headley® and "Pops”

a

. e naa luit them o et their pomes belore proceeaing to his

neus . mMr. Clarks's ecudeavour to ascevitain whother che incaidenc

uy . - '

LCUM place beside (he heuse or behind the house proaucec thig
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Ao I am suggestiing TO you, $1r, no

ZPProach was made te you by him or

anybhody else at the side of your

hous< with any van light on. You
sré not speaking the tguthy

Yos, a ax truth I speaking. God

Enow sey a di truth I 3

ADG wigh you park your vai nermally,
o't you switch off your lights?

¢1's that?
Switeh off the lighty

Wien you park your vair normally,
don'e you switch off your liyhus?

Wher tiane mi galang a o bed woen mi
O Qut ana goh a mi boc mioswitch
oif the light,

L aen't understand you at &il. when
you pairk your vehicle, man, you don‘t
swatch off your liguncsy

sut that night 1t never switch cff.
1L never switch off that night,

L ask you, when you paik your vehicle
normaliy, you don't switch off your
lighisy

Wen tiile you golihg eena yuhk bed you
As far as you are concernec you park
yoeus vehicle when you vwurn it off

ant ¢o 1nto your ped. L8 that whac
you arve sayingy

{Viitness nods hwadj.

Zu o that wnat you are saylngr

{VLlness noas head) .’

it counsel ana the witihioss were at odas over

the meanznyg of parsing, She wichesg scened o be saying that

he did not reg

¢ the vehicle as parking. 70 the very end of the cross-

gxaialnacion n:g meintained that he had neld the appellant in

area lighted by the headlights and that i was the struggle

Toes theim to che back of the house,

Clevance Poross ktestified that he:

ard tho 8LOpping Lo remove the stone from the path
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Taoohiart Whin the prex up come wight

Ly room wihdow, It colie raght
"rouna the Sack and I heard whw‘ nik

ColRe in ana chien ¥ heay ain upes
CuULsLGL, "

BReEm i

‘Hmmn her went ouwis.ud bo saw tires wmen holding up his fatinux

his step-mother opanew the kitchen door nexzce ©o his room dool
bul perors he could 2ntor the Riccenen Lo £ouch & wachete nho ‘
neard shows one of wiitch siyuca him in Gile ciyht sids and he
bawlca out, "ine Loy shoot me.¥  He ste.od furthel that where

he saw the men ane nas rather was eighi yaras away and that he

=}

recognrzed we of Uhe dnLrudeils o bo

2 eppellant and Jeggre,

Hi «wnew whe appoelle apout Len years ahu i wos cnadpled Lo

«

JECCGHIEZS N DOCH

Thiy moohliglic Was bright anc in all he saw
hiw. for abour wwe minules., He remained in hogpatal until <he
ftoilowing Toursaay, =hat L8, five uays.

CLOSE-CRAUILD *a; b saxd ne could sl recall whather atfter

nhe. van nad pasgouw 445 room waihdow the cnoine was shuv off

Cuollienged nac not soen the

ToLPCaGeds

B T O AP

Can'i Convined mo 56y & KNow
RN (T : YOU HA0W, RECause mne Know
ham, you hd N Yusr hoh gaen? o Rnow
nim, man."

Ao admrtred that the wppellant haa nany volavives but he did not
hnow 1@ all wero aas Lroithers or whetnor sowe were uncles, but

he &new ana wal zweis Lo wacntiily che appellant by his fealures

L)
5 -

chough waey ali wers of simrliar colour ana the appellant had ne

™

narasa differancoo.

Dotactive Corporal vowuton Jones, ctationed av banta Cruz
Police Stetion, who Crecelivod report of whe inciagnt on the very
pight of the snciloont, investigated the ©oport andg haa wariancs

issued for the avvest or dhe appellant bub up to January 1587,

whael he leflt ko e Maggauy rolice sSration, ube had not located

Lho appellant. @0 wes noc until Decemper b, 198%,; that

Decective Sergesny Wevillie Lalwon found che appellant at Ackec

rz

Prewe Lawn at Gesbhon that the appelleani, wne was founa hiding,
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wes arrasted on those warrants and being cautioned he saild, “He a
Regp wey me havae fe say san.”

A Ro-CE&5e submission haviang been disallowed, the appellant

MO A GWsSWor o shatamentio:

v lawve in

My nenc is Collie Simpson,
neLchestay from ga, S1i, anc I
Nniyeler av Coronatlon Nu‘nﬁia i
won't Know noihing aboutr ohz
i leave from '8e ifrom Cobert
vvylnqp H'Lova up a wayr on : r,

: on the parisn trom ‘g4, siv.

; sir, i come and live in the
St. Blizavech whoxe ny father
a house Ior ne, o Also
Rhoden a4t Aciios Yrce Lawn
Als0 a ceok shop. 5w December
1t <own in my coox shop, Ty L BUW

¢ Yorbes drave up nim pickup van,

BiY, @nG PAark it into My. Rhod2n's
pbuganess place, sir, I sce him come Lo

my Coox ﬁhop 53, wiilh Mr. Doiective

DAAMGH BNG BiX MOre Persons, sS.v. Chop
OLf Wy cock shop door, sir. r. Cebert

Focbes and lr. Salmon and the other six
Peroens Reat me, Sii, Caryy we Lo the
station, sir. Nolhing moi@,”

C:

Rezcoh: Willisms, whom Cebext Forbes labelled as his encmy,;

4

veseifying foy tac aolence, saxa that an sbout mianight on

[
-
~

Octoper 1Y, 1%¢éd (sxrc) was at & K. Heary's bar in the conpany

of Cebert FPorues ol bave simpscn ana oase they leit there

togeither travelling on Cebert Forbes! van, when they reached

ik gate at Sovhen hlg step-son told tham that ne had nsacda an

alarm at Cobore rorbes' home chat Clevancese had been shob They

3

©G wo the neme ana met Clevance approachinyg the gate and
ne confivmea zh? woport thac hio had beeon shot. sStraighuwey ho
e with Cebert Feres ana others on Lhe van to the Mendeville

e )

Hespaital where Clavance was admitited and vhat 1t was after they

-

»uG returnec from Menweville end Cepsri Forbes haa left him and

@ others at their gate tnat Forbes returned and told iLhem unat

Y
KR
B d

it was (Coilie anc Jeggire who hau shoit Clevance., ‘Ihereafter,
Forbes anc others left to epprehsnd Jogule, He said, further,

that about one month before the trial, tast 1s, July 3u, 1999,

Cebero Forbes threatened to shoobt hiw 3£ Yhe came to Court and

rell any evidence i ham®  ana he reportad thas threaet at tae



panba Cruz police Staition,
i cross-exanination, he salda chet prior to the threat

there wao no prouien between nimself and Cebert Forbes. They

fraternised well, he szid. UHe agreed that Cebert rorbes raised

catrle bul contendec that that business was done on the same
premises where Poibes livece., on the night of the shooting, he
Delu, Lebert Forbes hac come to Wenry's par at about 1Us30 and
geen him there and Lhey had remained choys up to about 123306 a.m.
Ea, LO0, nac gone Lo Cebert Forpes' hohr, whaich he said was just
five cheains Lrom ais, after hearing abou: che shooting of
Clevence, J. amergen Lhat Collie simpseon is his step-son.  He
pErd Lhat pyrrou o the ey he was tescifying in Court, he had
lase scen tho appellant owe weeks befors the incident in
vcroper, 1%dv. On that cccasion he had seen cthe appelilani wich
& Lag ang he said “ne was golng to town where he was living with
bis girlfriond,”

Responuinyg Lo guestions by the Coure in an apparent
wndeavour to unravel the guestion of tne relaticnship of several

PRrsons mentioned, oo veluntessed that has biother-in-law, one

3

velicy {(the witness was in frieadship wiith Delroy's sister,
Kiriew wrigho) on the Gay following tue incident, had taken a

proture of Collie Simpson which baa bosn ler. at wne witnesst

nome ana gaven it ke Cepert, Mo reason was aavanced fcr tnis
conducy nox Gid e westaly that he witnessoeo this, in all fair-
BLEs Lo L Gefopce, this was not @ven suggested in ¢ross-—
cxanination oX Cebept Forbss ane this dasclosure of the punoto-

graph, CoRLng as Lo do

9

, Seemned o be no ners than one produch

143

7

0f a ftertile nmini. O the same 11k was has evidence that when he
arrvived ai Cebeyrt Porbes' homse on the van he saw Clevance leaving
the house cowaids he gats saying he had baen shou.

Mr., Kitehin's submission on ground 1, contending that the

no-cass submission shoulid have been uphcold, was based on has

contencion that the evidence was discradiied. A principal

I} pres

consideiaticin in this regara was the conflict as to whether



wile kiicnen door and while ha ¢pened hig beurocom Woor

] ] -

from the kitchen ooy, a3 (Cebert FPorbes had

bearoom door as Clevance testified,

nt, Clevance explained that his bedroom &oor

step-motier nad openea the kKitchen door so much so that he

Clevance nad come

saia, or from nis

Lesue is of 1o mome
i8 nexc Lo

his

haa ena@avourad to

StTrucKk dowi,

“hRG

nls

Unuoubtealy

mannex

eteh a machete from Lihe kitchen when he was

+he level oi invelligence of Cebert Forbes

of expression posed uifficulties which were

reeognized by the

ungeneirous .o

856,

13

gh

Tihien,

13

was

't r\h‘()
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the

mas is

learnea tizal juage wivo seemed somewhat

witness in his assessment. &aid he at page 97

circumatancvs uncer which the accused

allegea to have been identifiea by

Hr. C hur; Forpes, GoGs Dri into guestion
the relisbility of mr. Ceb Poupes!

reccilacsion, because by, ¥

Fatihe,

of
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noi:@d whek as they arose orx

pa
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of
as
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he

svinag, the
as far as L am concerncd,; 18 not

ievel of rantelligence eof Clevance

Pz, Cebert Forbes was not accurate
and ¥ ifcund Hiim O be a withess -~
little hasty in his Gisposition.
is also mandful of vhe fact that

ok
o

B8 Various Giscrs 98:C&£b ant i1 have

neLes
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i4ent
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2C An

uss
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whose discre-
in the evidence i MLQ Cebert

oo, afivct the args of the quwst;on

ification which is a uscerial

a5 Cebert Forbes is concerped. He

the first instancs in chief, that
the light of the vai anu also the

woonlicht to identify the accused. He sala
g0 cnat he haa parvked the van at the siqe

dl

oL tho
whad 3
che si
vimne the
bacik ot
whae van
mea

noe
in

che

(63 %

as

he

is

avidenaa

The

A€

house. #He haa lefr or the light ana
: was approached by the sccused at

cf the house, and that at that
y grapplec until they went to the
tine house. 1t would mean tnat if
lights was not on waen the accused

n approachec him, the van light would

", Te ;o
Cohnave
LOse

et

St

assisted him to sae the accused
circuastances, put I find that

rience cen be velied on because the

oss-examination of the evidence 4docs
show Lhat he was using the van light (o

BLHT
was

31550

him in vhe

wagentification, but

merely relyvang on the noon as
such &nd as far as the iight of the van
concerned L orejecc thacv aspect of it
S0 it means that 1 do not accept his

.

on that point.”

of identification by thz aid of the van

resolved in favour of the appollaat. But to us 1t is

apparent thav the difficulty in this rogewd arose from the
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¢itference petween the written statemenc, which, as we have said
earlier, cleavly aoes not reilect the wiiness® language and his
oral testimoeny. An understanding of nis evidence makes it clear
Lhat ne had not yet reached the spot where he usually parxed his
venlicle wnen he was obliged to stop in cruer to go and remove
the srtone placec in hias path. And, as we have already remarked,
CiL did seem somewhat unfair to the witness to allow him to be

confronted by such wiitten statement, But what does crmerge from

consiueration 1s that the learned trial judge aid pay great

Llid

0

ariention Lo che arce of concern expressedé by the single judge
Viz. whetner the prosecution witnessas saculd be believed,
Lecause in deciciliy Lo accept the evidencs of the witness he

Giscounted the evidence as he thought appropriate in the circuma-

giances, Tac ground of appeal 1s compleitely lacking in merit

and accordingly fails.

traial judge lald greatl store by the fact that counsel did not

put his case as fully as he ought to Clevance, that is, not

A -

putilng to nim whait ne haa put to Cebert. The contention of
the aefance, as sugyesteu to Ceberc Forbes, was that he was not
pPresent when Clevancs: Forbes was siot but that line of aefence
Was not pursued wien Clevancs Forbes wes beoing cross~examined.
Yhe trial judge’s comments whlch spawnea this ground of appeal
appear at pages 100-LdL of the rocord as follows:

“in respact of the alleged civcumstances
which the accusea i1s allagea te
been seen, kr. Clevance #orbes

. thet he was able to see nim for two
minuces., Lt 1s true that the accused
nan was wrestling with ir, Cebort Porbes
at ©ho time but mr. Clevance Ferbes said
that the moon was quite bright, bright
like Gay. I accept thev and knowing nim
for ten years meant that he woulan't nay
been in the category of a flesting glar
witkess, but merely one who s0es :
ME. Simpsen in circumstanczs of wrestlis
wiith his fetbher and able to sec his face,

o

Uf course, Mr. Cebert Forbes, in that
respaect, i1s supported by Clevance because
Clevance saxa he saw his fathor there,
anG whereas the defence ig suggesting to
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“lir. Ccbert Forbes that he was not present,
he merely came on afterwards and was told
py Clevance that he hau been shot, it
means that Clevance evidence coesn't
support that suggestion and clegarly
Clevance wasn't asked at all of the fact
thalt he 1s the one who told Cebert that
he Clevence had been shot. 5o it means
thai vhe defence is not maintaining what
vas suggesited to Cebert Forbkes when
Clevance gave evidence as to what he saw

what night,

M. Cebert Forbes said that he saw the
accusea man. He held the accusea closely
for abour fave minutes. On that evidence
it means tnat they were helding chest to
chest, Iface to face. It is tiuz that the
Courc doesn't accept vhe evidence in
respect of the light of the van, but
cecrtalinly, if in fact Ceberi Forbes?

.ion to have been holaing Collie
pLNPson, which I accept, whiie they were
hel@ up together, aund he denonstrated,
almost embracing him to his chest, that
ig a particular circuwastance, even
stronger tihan merely looking ab a person
ac arms' length, circumstences that

would nave affordea him iors viaan an
ample opportunity to have scen the

person with whom ke was wregtling and I
fina 1t as a most viuval ar=2e of evidence,
an eopportunity for him to have seen guite
easily Unhe person who was stanaing in
front of him, who he grappled with, who
had the gun who subsequentiy fired a shot
at bim,”

allieg

in our view, those arc legitimate comments and cannot provide

grouna for complaint,

The final ground considered was ground 3, which complained

i
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i
L
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"...the learned trial judge was so unfair

and so unbalanced that 1t must have

operatew to the prejuaice of the

appellant.”
Counsel was not able bto present any submissions in support of
this grcund. Reference was made to the passage quoted (supra),
whichh does not in any way support his contention.

We cannot deprecate, Lo¢ stromgly, the filing of grounds

ci appeal couched, as this ground is, for which there is no
basis and which amounts to no nore than gualified vituperation

of the trial judye,
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There being no merit in any of the grcunds of appeal, we
dismissed the appeal, affirmed the convicticn and sentence which
we ordereqa to commence on October 30, 1990.

Before parting with the case, we would call attention once

ncre to the manper in which trial judges are reguired to deal with

the guestion of visual icentification as this Court summarised in
1ts judgment in 5.C.C.A. Wos. 151/88 and 71/89 R. V. Alex Simpson
ana R, v, McKenzie Powell {unreporied} delivered 5/2/92 in which
Deowner, J.A., deliveriug the judgment of the Court, said at

page 1z

“rRowe, P. also ‘'made sone general remarks on
the law® which if followed by Supreme Court
judges, will result in clearer gecisions
and fewcr successtful appeals, The essence
of these remarks is that the safest course
for a judge when giving reasons for his
judgment in the High Courtc Division of the
Gun Court, 1s to warn hinself expressly of
the potential unreliaovility of iaentifica-
tion eviaence and to heed his warning when
he comes to analyse the evidence.”

Then, finally, after considering the degigions in R. V. Camperopn

[ I

 oCuCuh. 77/88 delivered on November 30, 1989, and R, V. Carroll
C.C

@
Ve

C.A. 39/69 delivered June 20, 1994, he haa this to say at
page 13:

“sphe excract fram these two cases cmpbasize
that the trial judge sitting without a jury
nmust demonstrate in language that dces not
require to be construea that he acted with
the reguisite caution in mina anda that he
heeued his own warning., However, no parti-
cular form of words need be used. What 1is
necaessary is that the judge's mind upon
the matiexr be clearly revealed.®

We are sanguine that this arca of the law which has proved so

problematic will cease to be so 1f these reguirements are heeded.




