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The important point of law which hav to be decided in
these applications for leave to appeal, was the nature of the
warning which a trial judge sitting in the High Court Division of
the Gun Court, was obliged to give in these instances, where the
prosecution's case was dependent on evidence of visual identifdcation.
The common lay has insistad op a mandatory warning when reliaﬂce
has to be placed on the evidence of an accomplice, children or
where the complainant is the sole witness in a case of sexual offenco.
It is because visual identification evidence has becn proved by
the judicial system to be unrcliab;e unless certain conditions
obtain, that there is an equal ingistence on certain prerequisites
where there is an absence of corroboration.

That vigual identification has joined the special
categorics of cvidence wherc corroboration is desirable has been
rc-affirmed by their Lordships' Board in the important case of

Junior Reid et al v. The Queen Privy Council Appeals Nos. 14, 15 &

16 of 1988 and 7 of 1989 or {1989 3 W.L.K. 771.
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Heroe is how it was put by Lord iAckner:

"ldentification evidenceo

Judicial c¢xperience has
established that thcre are certain
categories c¢f evidence which are, by
their very nature, potcentially un-
reliable and in respect of which, in
order to avoid the serious danger of
wrong convictions,; special warnings
and directicns have to be given to
jurics. Such categories include the
evidence cf children who, although
old enough to understand the nature
of an oath and thus compctent to give
sworn evidence, may yet be so young that
their comprchcnsion of events and of
gquestions put to them or their powers
of coxpression, may be imperfect. in
sexual cascs, the victims of the
alleged offences may have a variety
of motivations, some of which may
never havce coccurred to a jury, for
giving false evidence. An accomplice,
with a purpese of his own to serve,
such as the hope of lenient punishment,
may well tend, when giving evidence
for the prosecution, to suggest that
the entirety or the majority of the
blame for the crime should fall upon
the accuscd rather than upon himself.
Yet this possibility may again not bce
apparent to a jury. ilccordingly, in
such cascs where the inherent
unrcliability of the witness might
otherwise escape the jury, the trial
judge has to give the appropriate
warning and cxplanation of the special
caution reguired when considering that
type of evidcnce.v (Emphasis supplicd)

is a pcinter to the emergencc of visual identification
evidence as a categcery of evidence which was potentially unreliable,

the casc of The People (ittorney General) v. Dominic Case {1963

Ne. 2 1.R. 33 was cited. it is apprcpriate tc rcfer to the following

extract which appears at page 2.
" '‘We are of opinion that juries
as:- a whole may not be fully aware of
the dangers involved in visual
identification nor cf the considerable
number of cases in which such identifi-
cation has becen proved to be erroneous;
and also that they may be inclined to
attributc too much probative effect to
the test of an identification parade.
In our opinion it is desirablc that
in all cases where the verdict depends
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‘substantially en the cerrectness

of an identification, their attention

shculd be called in gencral terms to

the fact that in a number of instances

such idencificatizon has proved

crron2ous, to the possibility of

mistake in the casc¢ before them and to

the necessity of cauticn.' ”
1t must be ncted that these impeortant passages appcecar in the
context of jury trials and it was essential to stress threc aspects
of these dircectieons in law namcly, the "warning" the "directions”
or "the explanaticn of the special caution reguircd® when
considering th2 categeorics of evidence which are potenlially

unreliable, These aspecls cf the warning and the rcasons for the

warning werc rccogilised froam the cutset in R.v. Turnbull & Orxs.

11977 1 ¢.B. 244 and the following passagc cited at pp. 4-5 of

Junior Reid (supra) is apt;

'...the judg: should warn the
jury ¢f the special nced for caulion
before ceonvicring the accuscd in
reliance on the correctness of thco
idnetification or identificaticns.

in additicn hc sheould instruct them

as tc the reason for the nced for

such a warning and should make some
rcference to the possibility that a
mistaken witness can be a cenvincing
cne and that a number ¢f such witnesses
can 21l be mistaken. Provided this is
done in clear toerms the judge need not
use any particular form of words.' "

It is against this background cf the requirement of a
warning in clcar tcerms, bthat th§ duties of a Yupreme Court judge
conducting a trial as judgce of law and fact in High Court Division
of the Gun Court, nust be dotcrmined. That he must give reasons
fer his dccisions is not in dispute. Just as the reasons delivered
by a judge in civil. procecedings differ from his summing-up to the
jury, medifications also apply in the reasons for judgment in
criminal proccedings. HMerely to utter the warning and yet £ail
to show that the caution has bceen applied to the analysis cf the
cvidence, will result in a judgment cf guilty being set aside. The

best course in delivering the ressons 1s to state the warning expressly



and apply the caution in assessing the evidence.

by

general statement of law in R. v. Carroll (Rowe, P., Forte &

Morgan,

JJ.AL) 5.C.C.A. 33/89 delivered 25th June, 1990, and

is adhered to, the reasoning and judgment of the trial judge

not to be faulied.

Was the special caution applied in
the reasons for judgment in
R. v. Floyd Allen & McKenzie Powell

and R. v. Steve Daye & Alex Simpson?

Theobalds, J., presided at the trial of Floyd aAllen

McKenzie Powell where the indictment charged alleged illegal

of fircarms and robbery with aggravation.

That 1is the

if it

ought

and

possession

Here is how he approached

the visual i1dentification evidence in the casc of licKenzic Powell

at page Ll of the record:

anothexr limb of the defence in

this particular case is alsc one of
mistaken identification, and, of coursc,
coupled with the question of alibi, the
question of identification is also very
important whecnever it 1s a live issue in
a case, beccause it is wcll known that
pcople do rescmble one another and
perfectly honest witnesses somctimes are
known to make mistakes on the gquestion

of identification, and having oncc madc

a mistake they hold en to it and they
insist that it is in fact not a mistakc,
and, of course the conscguences as far

as the accuscd persons are concerned are
usually lethal, bccausc if a mistake is
made and hcld on to and the accuscd is
found guilty on ths basis of that mistake
then the consequences arce invariably a
verdict of guilty. 8o, for this rcason,
the guality of the identification evidence
has to be assessed with great caution, and
onc has to bear in mind the principles or
guidelines laid down in the casce of

R. v. Oliver Whylic, and thoso that are

relevant to this particular case are, first

of all, the lighting that was available in
the arcea at thce particular time, and the
period of time during which the witness
had an opportunity to observe the features
of his attacker."

It is appropriate to cite two further passages from the

lecarned judge's roasoning to show that he applicd the caution to

cvidence he had to assess.

aftcer detailing the circumstances in

which Powecll forcibly cntered the victim's car and thce opportunities

to cxamine his featurces while Powell was an unwelcome passengcr, the



learned judgc continued thus:
"... In addition to that Iir. Henry
says that hc was ticd up, held captive
and at daybrcak hc also had a further
opportunity for some two hours Lo sce
the featurcs of Mr. Powell. 1ndeoed,
as 1t :turnad out, according to Henry,
Powell was the man who he converscd with,
Powell was the person whom he asked
whethcer or net he could urinate, and
he has described that Powell partially
lifted him up, unzipped his pants and
assisted him to uyrinate.. it seems to
me that in those crrcumstances, clearly,
Henry had an abundance of opportunity
to sci and obscrvea the featurcs of the
person whom he says, and whom hn has
identified in this Court as being the
accuscd man, McKenzie Powell."

Then there was the dramatic incident during the coursec
of the trial of the idenlification paradc. The fact that the judge
recognised its significance and inclucded it in his rcasons shows

how careful his rcasons wecre. Hexo are his words at page 182
" in addition to that, Hr. Henry
says that sometimc in larch the following
ycar he went to Black River where he was
shown a linc-vup of men, 1t impressced him
that all the men did rescemble one anothcer.
He was impressed by the similarity in
appcarance of the men in the line-up, but
he went up to Mr. Powell and identified
him. There is some discrepancy as to
whether he kicked or he punched him, i am
satisficd from the evidence of the Justice
of the Pcace and also from police evidence
that hc was kicked by Henry, and the
infcrence one draws from such a positive
and forceful act is that ilr. ilenry was
satisficd at the time that the person
whom he was picking out of that linc-up
was the same licKenzic Powell who subjected
him to the indignity of unzipping his
pants and assisting him to urinate on
the night of the offcnce.”

The careful rcasons of the judge pertaining to the
rclevant aspects of: the evidence show that he applied the caution
required by law. Since this was done in clear terms, the irrceistible
inference must be that he had warned himself of the special dangers
inhcrent in the identification evidence.

Gordon, J., as he then was, delivered the rceasons in

R. v. Steve Daye & Alex Simpson whoerce the charge was also illegal

possession of fircarm and robbery with aggravation. The leained
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judge demonsirated that he was awarce of the speccial naturc of

identification cevidence. He said at pages 75-7¢ of the record:
¥ liow, where identification is

concerned, I presume 1t is desirablce

for me to mention that I am awarc of

what thc¢ authorities say, and the

locus classicus has not boeen refoerred

to in the coursce of this case, but

usually it is of The Queen against

Oliver Vhylic and the principlces thercein

laid down,"

Perhaps at thas point it shceculd be stressed that both judges

axpressly referred Lo Ro v, Oliver Whylie {1976§ 25 W.i.R. 430 and

the following passagc approved of in Scott & Ors. v. The Queen {1989

2 W.L.R. 524 and Privy Counc:il appcals 2z of 1987 and 32 of 19¢%y

page 13, must have been in both their minds:

" 'WHhere therefeore, in a criminal
casc the cvidonce for the prosecution
connecting the accuscd to the cvinmc
rests wholly or substantially on the
visual identification of one or more
wiltncsses and thoe defence challenges
the cerrcectness of the identification,
the trial judge should aleri the jury
to approach thce cvidence of identifica-
tion with the utmosk caution as therc
is always the possibility that a single
witness or scevoral witnesses might be
mistaken., '™

The defect in Whylie relates to weak identification evidence which
ought. to bc¢ withdrewn from the jury and that situation does not
arisc in these cascs.

That the lcarned judge applied the special caution which
is required can be secn from Lhe following passage on page 75 when
recounting how Simpson was identified by the Crown witness
Skifton DeCordovas

... He said bayc commended Simpson
to tic him and Mr. DeCordova's
tclephone was cut and the wire from
the telephone used to tie his hands
bohind him, hae was placed on the bed.
Having guaestioned him about the

occupants of th< house he moved on to
Miss Wisdom where she had her ordeal.”
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The fact that Simpson tied up thoe witness must have becn a salicent
fecature of this casc and thercfere has an important bearing on the

issuc of id-ntification. It is somitimes forgotten that their

Lordships' board at page 4 of. Junior Reid (supra) roecegniscd that in
cascs of visual identification it was not safe to convict,

"unless the circumstances of the

identification is supported by

subgtantial cvidence of another sort.

it was however recognised that there

would have to be exceptions to this

general rule in special circumstances

to be worked out 1in practice.”
These prudent words which charactcrise the development of ihe
cermon law arc cf special pertinence te the legal system in Jamaica

where trials in the High Court Division of the Gun Court arc

conducted by a Supreme Court judge without a jury. Sce Trevor Stone

v. The Queen {1530, 1 W.L.R. ©yuL.

‘n making this staccmonc Lheilr Lordships woere approving
the recommondaticns of tha Devlin Committes. Here are the spoecial
circumstuances cf the Simpson identificaticon as recounted by the judge:

.+ Daye, hce said, had the gun,

bimpson at firsi had a knife¢ which

he lat.r recognised to be his own

Fir. DeCordova's kitchen knife and a

machote which he kept by the side of

his bed, was taken up;"
Thc evidence revazals that the rocm was well lighted and Simpson
was armcd with o knife and machetc which DeCordova rcecognised
belonged to him.  Simpson pulled a chapoerita from DeCordova's hand
and scarched thce rcom for abeoul. ten minutes. The assailants even
told DeCordova to stop watching thom. It should alsc b added that
Simpsun was picked out at an identification parade. Also important,
was that when pressed that he was mistaken by counscel for Simpscen,
his reply was as follows:

o, that is the man. There is
& cut hcre at his right coyc, under his
right ¢ye and I know is him (indaicating)."
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+% 18 manifcst thoet it must be inferred frem the way the
cevidence cmergaed and frem the thcrough reasons of the judge,
¢specially with regard tc the special circumstances, that the judge
hod warned himself of the risits of mistakcn identity.

In instances of special categories

of evidence, are there decisions in

criminal cases which demonstrate that

the warning by the trial judge can be
inferred from his reasons?

That it is fitting and proper to infer rulecs of law
frem a judge's recascens is illustrated in B. v. B. i1535j Lll E.R. Rep.
¢28. 1t was an instance of demestic procecding akin te a criminal
casc boecausc of the category of the wvidence. Sin Beyd hHerriman, P.,

inferred frem the reasoning of Groer and Russcll, L.Js., in

Statham v. Statham ;1929j P. 131i; that it wos o requircment of law

Lhat corruboration was desiraiblce in instancoes wherco the wifo's
allegaticn was that it was perverse acts of the husband which made
the husband guilty cf descrticon. (t is instructive to quote the
follewing passage:s

"liagistrarve should direct themsclvos,
just as a judge should divect a jury,
that it is safoer Lo have corroboration,
but when the wacning bas been given,

and gaiven in Lhe fullost form, then
there is no rule of law which prevents
the tribunal frem finding the matteor
proved in the absence ¢f ccrrcboration.,”

iv judge's rensons arc always deliverced in the context
of & trial sc it is instructive te note that to determine the
extent ©f the warning on the desirability for cerrcboration,

oir boyd Merciman gave "o very full censideration of the netce and

Aargument on both sidus ™
it 1s important to reiterate that a judge’s reasoning
requires a diffcerent treatment frem a summing-up to a jury, and

this was acknowledged by Lhe Privy Council in an instance of

wrengful admission of evidence. in Thambiah v. Reginam 1565

3 A1l E.R. ~t page ¢G4 (D E ) Lord Pcarce szid of a case where the
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appellant was tricd on indicimznt by a judge sitiing withcut a
jury in a District Courc:

"Thus the cvidence was wrongly
admitted. Had this casc becen tried
by a jury, its ¢ffect on their minds
and the degrae to which, if at all,
1t might have affected their verdict
would boe & naticer <f speculaticn,
Here, however, their Lordships have
the lcarned judge's carcful reasons
te guide thom in estimaling its
cffcect.. It is clear that he did not
regard it as buoing of any importance.”

This passage strosscs the importance for carcful reasons which
covers the relevant issuces of law raiscd on the cvidence., S0 if
there are carceful reascns, then on appeal, misreccepticn of evidenco
may be founa to have had no cffect cn.Lhe judge'’s mind.

1t 1s now necessary bto advert te non-jury trials in casces
of sexual <ftences and accomplice avidencoe decided by Thoir
Lordships' Board as these catcegories of covidence arc comparable to
identification evidence in thot it reguires a warning and a special
caution by a osupreme Courlt judge where there is an abscnce of

suppoerting cvidence,

Loxyd Donovan in Chiu Wang Hong v. Public Prosecutor

1 1%04; 1 W.L.R. 1279 at 12¢5 reccgnised in a case of rape that if
the reasons ¢f a trial judge nrco well grounded; the jucge's mind
upcn the maticr woeuld have becn clearly revealed. Here are his

Lerdship's eract words on vthe mattor:
b Their Lerdships weuld ada that
cven had this been o cose where tho
judge had in mind the risk of convict-
ing wiihoeut cocreoboracicn, but nover-
thceloss decided to do s becausce he
wis convincoed of the truth of Lhe
cemplainant®s evidence, ncvertheless
they do not think that the conviction
cculd have been left te stand. For
in such a casce a julge, sitting alone,
should, in their Locdcships' view, make
il. clear that ho has the risk in
uesticn in his mind, but nuvorthelcess
1s convinced by the cvidence, even
thcugh uncorroberatcd, that the casao
against the accusad i1s cstablished
beycnd any rcascnable doubt.  Hoe
particular ferm of words is necessory
for this purposc: what 1s necessary
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“is that the judge's mind upon the
matter should be clearly revealed."

instancce where tha law could have been inferred

from jucdgc's rcascns is Lo be fcund in Tvmihcle Bereng v. The Queen

11949 K.C. 253.

There Lord MacDermott f£ound that the reasons

regarcding accomplice evidence wore erronecus and concluded thus

at page 270:

For theso xrcasons their Lordships
are of cpinton that the learncd judge
misdirectod himsclf as to the nature cf
the corroboraticon required by the rule
~f practice which he was obviously
endeavcuring to apply."

Thoere is yet anothor cxample where the rcasons of the

trial judge wero

not well grounded. in Knowles v. The King {1930]

A.C. 366, Viscount Dunedin in cxamining the reasons for judgment

said at pagc 375:

" Their Lordships must now cxamine

the judgment. In the judgment of the
circuit judge is to¢ be found what to
a jury wculd have been the summing up,
and then the verdict."

Then in reviewing the rcasons and finding them deficient,; as the

judge failed to addrcss his mind t< the issue of recklessness which

rnrised the issue

page 376z

cf manslaughter, his Lordskip puts it thus at

"... Having come to the conclusion

that the story of an accident cculd

not be substantiated, and the position
and dircction of thce wound excluding

all idea cof deliberate sclf-—-infliction,
hv was driven to the conclusion that the
shcit was fired by the appellant. That
there was criminality in what happenad
is a necessary rcsult of that conclusicn.
in a fit of drunken recklessncss to

fire a shot to silence a naggying woman,
which shot thd¢ woman, cven though the
shot was not intended to hit her, is a
crimec. But the fatal flaw in the
judgment is that having sct aside

Hrs. Knowles's account of the cccurrence
as accident he at once assumed that the
only altcernative to accident is nurder.
There is not the slightecst inquiry
whether assuwing that the shot was fired
by the accuscd; the act amounted to
manslaughter and not murdcr. There is
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"ne attompr to face ihe questicn

whether the standard of proof reguired
ton prove murder as against manslaughter
has in this case boeen resched. if

the casc had been before 2 jury and the
judgc had not explained Lo them the
possibility of '@ verdict of manslaughteoer,
but had said if nol Gecident the znly.
alternative is murdeir that would have
been an erronecus summing-up.  ‘Dhat is
what is to be found in the judgment.

The question as botween wanslzughter and
murdcy is cntirely undcalt wich and their
Lordships arc therafore, as the lcarned
judye failed be considers the gquestion,
bouna o considey whother the ovidonce
here roeached ihie standard cf proof
necossery Lo invelvoe @ convictien fox
murder.  Thcy ave cleariy of opinion
that it <Jic¢ not, A conviction foux
wanslaughter might have been o diffcrenc
mattcr, but that is not befcroe their
Lerdships.”  (Emphasis supplicd)

it 1s tc be nctoed that thoe fatel flaw in the reascons c¢f
the circuit judge as statod by Viscount Dundecin was that theroe was

no

[ng

the slighiest conguiry from which it could be presumcd that he
hod copsidercd and rojeckad manslaughter as an alktcrnacvive finding
to murdor.

it 18 of intcrest to note that mr, Chuck whe arguea for

the applicants in ithese casces was alsc ccunscl in R. v. Anthony Peryer

& Bverton Fowell S.C.CJA. 155 & 159/845. He had there contenuaed

chat tho reguisit: wacning cannot over be inforred f£rom the conduct

or carcftul reascning ~f the tricl judge. There (Campbell, Fortoe & '
Dewner, JJd.is.) thoe Couvrt rejected that argument in 2 judgment
dielivered on March 5, 1990. in affineing the judgment of tho Ccurt
below, this Court at pago o goid:

" in th» instant cas«, the judge
cxpressly stated at page 161 ¢f ithe
ridcord that the Crewn relicd sclely
en visual idontificaticn as the basis
te prove its case. There was no
supportin;: inwependent evidenca to
inplicats the appcllanits. But the
fract that the judge examinad all the
foertuves that pertained to the stienyth
and weakness of the identificaticn
ovidence, took thoe precaution of
visiting the locus, meant that he
coetnowlec od the inportance ©f Lho
issue of mistaxcn identlity projectoed
in crcss--xmminaticrn.,  All thesce
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"features, thercicre, clearly
revealed that the pessibility of
mistaken identity was clearly in
the judge's mind."
In this casc, the submission was reitcerated and comfort was sought

frem the impertant case of R. v. Locksely Carroll $.C.C.A. 39/89

deliverced 25th June, 1990: (Rowe, P. Ferte & ticrgyan, JJ.A.). in
¢celivering the judygment, Rowe, P., at payc 1l appropriately

reccynised the specific issues which were to be dotermined.  &s

for those issucs, they concerned firstly, the weakness of the identifi-
catiop evidence and sccondly, the conflicting descriptions given by

the witness which were ncver addressed by the triasl judge. The

failure of the trial judge to address these vital issues was akin to

the situation whore the trial judyc in Knowles v. The King (supra)

never addresscd his mind in his reasons for judgment toe the issuc
¢f manslaughter.

Rovwc, P., alsc "made some gen2ral remarks on the law, ™
which, if follcwed by Supreme Court judges, will result in clearer
rcasons for decisicns and fewer successful appenls. The esscnce
cf those remarks is that thoe safcst coursc for a judge when giving
reasons for his judgment in tho High Court bivision of the Gun
Ceurt, is tc warn himsclf oxpressly of the petential unreliability
f identification cvidence and to heed his warning when he comes to
analysc the cvidenco,

However, the main thrust éf the applicants' submissicn

was that thoere was 2 conflicr between R, v. Cameron $.C.C.A. 77/88

delivered on ilcevember 30, 19¢9 ond the later casce of R. v, Carroll

5.C.C.A. 39/89 delivered June 25, 1990. 1in Camercn Wright, J.A.
delivering the judgment of the Court (Rewe, P., Viriyht, J.A. and
Gerdon J.A. (Ly.) said this:

"...What is cof criticnl importance

herce is not so much the judge's

knowledge of the law but his

application. Even if thcic is a
preosumption in his favour regarding _
the former there is none as Lo the ‘
lattor. Hce must demonstrate in

language that dees not require to be
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"construed that in coming te the
conclusion adverse to the accused
person he has.acted with the
roquisite caution in mind. Such a
practice is clearly in favcur of
censistency because the judge will
then be less likely to lapsc intoe
the crrcer of cmission whether ho
sits with a jury or alone.®

Then in Carxoll (supra) Rowe, P., delivering the judgment of the

Ccurt (Rowe, P., Forte & Morgan, JJ.A.) puts it thus:

"

it is the settled practice cof
this Ccurt to examine the summaticn
wf the trial judge sitiing alceone to
aotermine if he has hceeded his own
waining as tc corrcboration wherce
that is the rclevant issus and as
to visual identificaticn as Lthe
“decided cases show."

The extract from these two cases emphasize that the trial
jJudgce sitting without a jury must demenstrate in language that does
not requice toe be consteuced thdt he has actoed with the requisite
caution in minG and that he has hceceded his cwn warning. However,
nc particular form of words need be usced . Whal is necessary is
that the judge's mind upcen the matter be clearly revealed.

in thesc applications the warning was to boe found firom
an examinaticn cf the carcful veasoning of beth learned judges and
so this Ccurt had no hesitation in agroeing with the crder proposed
by Rowe, P., which was that the applications for leave to appeal
were refused. The convictions and sentencoes were Lo be affirmed.
The sentence of HcocKenzice Powell for LU years hard labour is to run

frem 19th July, 15¢9 while the scnicnce Of 12 years hard labour

impcsed on Simpson from Seprtomber, 22, 1966.



