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CaREY J &4

On the complection of the hearing of this application for
leave to app=zal & conviction for murder in the Circuit Court
Division of the Gun Court before Karl Harrison J (Ag) and a jury,
which we treated as the hearing of the appeal itself, we allowed
the appeal, quashed the convicticn, set aside the sentence and in
the interests of justice, ordered a naw trial. We intimated that
w2 would put our reasons in writing and thesce now follow.

Having rzgard to our disposition of the appeal, the facts
need only be stated in a summary form. The victam Naville Burnett
a scecurity guard was shot to death as ho atctumpted to place &
bag containing cancelled cheques and computer data intc the night
deposit vault at the Canadian imperial Bank of Commerce in Twin Gates
Plaza, Half way Tree in St Andrew. The crime was observed by a
withess who was then by a telephone booth in Lane Plaza which 1is
across the road from Twin Gates Plaza. The appellant having.shot
the security guard, made off in a car with the bag and although
the witness chased nim, he eluded captur= until ncarly three years
later, The witness, then thirty-five years of age testifiec that
he knew the appellant from school days, a fact admitted by the
appellant when he gave evidence in his defence.

The solitary ground of appeal arqgued by Dx Harrison was

framed thus:
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"l. The attempt by the learaed trial judge
to define corroboration and idaentify the
elements which, in his view, amounted to
corroporation (p.ll5 line o of transcripc)
was pregnant with the possibilities of
misleading and confusing the jury. Aas the
concept of corroboration embraccs
implication of the accused, the dircction

on corroboration was fatal misdirect.on

(R v Neville Stora sC. Cr. App. Ho. 95/1974.°

she relied on R v Morrison (unreported) SCCa 71/94L delivered

9th March 1992 and R v _Stora {1975] 24 WiR 300.

The impugned misdireciion is to be found at pp. 1i4 - 115
when Crown Counsel at the request of the trial judge reminded him
of his omitting to direct the jury oa "“corroboration in respect of
the sworn cvidence given by the different witnesses." He gave the
following directions:

" Miss Crown Counse¢l has reminded me
of my responsibilities. She has mentioned
the whole quastion cf corroboration, i.c.
whether or not there is <vidence supportcing
what the witncss says, namcly Mr., Dias, as

far as the whole issue of the identifica-
tion of the accusad man is concerncd.”®

in these words the trial judge clearly shows that he i1s using
corroboration in its lzgal sense &s evidencz implicating the
appellant in the murder. He then continued:

"And you have heard where he says that
h¢ knew the accusea man very wall., He
is now thirty~-five ywcars of age and they
have been seeing each other from school
days, as far back as that. The accused
man haimself is corroberating that
avidence to the extoent where he says
'Yes, I know him too. 1§ khow him quite
well.' So beth are there supporting what
the conuventions arse, that c¢ach one knows
the other., That in law is known as
corroboration. Thoy have said things
which support what the other is saying
in terms of the psrson whom Mr., Dias
said he saw. Thay knew each other., So
it’s a fact thet ycu will have to bear
in mind when you retire, as to whether

or not there is corroboration."
itEmphasis supplied;

It is in this passage that we detect the misdirecticn. The traial
judge identifies the appellanct's admission that he knows the
witness as capable of amounting to corroboration for he explains
that it implicates the appellant as being the assailant. There 1is
no question that the appellant's admission that he knew the witness

for a number of years did not in any way implicate the appellant as
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the assailant. The jury would have withdrawn to the jury room with
the judge's last words charging them to find that the solitary
eye-witness had been corroborated.

This was a case where conviction depended entirely upon
visual identification, a genre of evidence which a jury must
_approach with especial caution, the more so when it iS'un%orroborated.
The learned judge had identifed as corroboration, evidencé which
was incapable of amounting to corrcboration and in Sso doigg, we
agree with Dr Harrison, he eroded his correct direction on
identification which he had given.

The circumstances of the instant case Are in no way

Gifferent from R v Morrison (supra) where the trial judge had

erroneously identified as corroboration evidence which was not. We
szi1d this then:

¥ This was a clear maisdirection. 1n
these words he was directing the jury
that the applicant’'s statement that he was
a mason and had worked for pMr. Williams,
was capable of corroborating the witness’
avidence that the applicant was i1n fact
the assailant. The statement made by
the applicant w« would point out, was in
no way an admission of guilt nor did it
confirm in any particular that he had
attacked bMr. Williams., The learned
judge having erroneously pointed out to
the jury evidence wihich was incapable

of amounting to corroboration, we were
of opinion that the conviction should
not stand."”

R v _Stora (supra) deals with a somewhat different point but zis
helpful. There the danger of using corroboration interchangzably
with "support,"” ®“strenghten” or “"support" was highlighted. This
court held:

"that such terms as 'corroboration',
*support', ‘strengthen' and ‘confirm’
may be used inverchangeably in a trial
judge's charge to a jury but whatever
syaonym was chosen 1t was imperative tihat
the jury be made to understand ihat such
synonym embraced the triple concept of
intercourse, absence of consent and
implication of the accused; 1f reference
was 1lntended to one factor only of this
concept then this should be made
absolutely clear as otherwise there was
a real danger of the jury regarding
evidence as corroboratilion when it was
not; in this case it was left cpen to
the Jjury to conclude that tunere was
corxoboration as defined after all,
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thus rendering the evidence of the

complainant morce credible and causing
it to appear safe to convict.

Appeal allowed. New trial ordered.”

There can be little doubt that the =2ffect of identifying evidence
as corroboration, is to rander the witness being corroborated more
”predible. It therefore presents an unfair picture of the strength
ﬂof the prosecution case and is likely to induce a jury to have
unwarranted confidence in convicting.

Learned counsecl for the Crown cssayed to support the
conviction but on mature reflection conceded that the conviction
could net stand, PEor the recasons we have given, his concession

must be right.



