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PATTERSON, J.A. (Bg.):

The applican was convicted befors Langrin, J. oa the
2nd September, 1992, in the High Court Division of the Gun Court
at Kingston for the coffences of illegal possession of firearm
and shooting with intent. He was sentenced Lo imprisonment for
five years and seven years on the respective counts, the
sentences to run concurrently. His application for leave to
appeal against conviction and scntence was aeard by us and
refused on 2nd kiarch, and we announced than that we would give
our reasons in writing at a later date, which we now do.

The applicant, a spzcial constabl: who was on suspension,
attended a housc party at 8a Kingslyn Avenue, St. Andrew, omn
the night of the 14th July, 1992, Two police constables and
a district constablce, in response to a ropori they received,
proceeded in a merked police vehicle to tho premisas. Both
police constables said that on arrival, they saw the applicant
standing in the drive-way of the premises with a fircarm in

his hand. The promises was well lit, As they alighted from
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the police vehicle, they heard an explosion coming from the
direction where the applicant stood. Both pelice constables
dived to the ground and from there they saw the applicant peinted
the firearm in their direction and fired a shot, The applicant
then ran towards tho rear of the premises. The district
ccnstable and one of the police constablos chased the applicant
while the other polica constable ran aleong thoe other side of

the house. They confronted the applicant at the rear of the
house. He droppod the firearm a+ his f£ocot, held up his hands

and said, "Murxder - ocnu nc kill me.® On ex-mination, the fire-
oI, 2 .357 Magoum “colt® King Cobrz revoliver, was found to con-—
tain two unexpended firearm cartridges nnd itwe expended firsarm
cartridge cases. It was shown to the applicant and when cauticnad
and asked whexre ho got it, he replied, "Officexr, you nuh know

how that go? %t biggery than me and you.® Thoe Ballistic Expert's
evidence disclosed that the firearm was in good working order

and was recently fired.

It was suggesited to the pelice constables that thelr
vchicle was one of three that came on the scene simultaneocusly,
and that thc applicant and a group ©of persons then moved to the
rzar of the premiscs while the police kop asking the men where
ware the guns. Tant was denied by the constables. They alsc
denied beating the applicant or seeing zny cothocr policomen
beating him,

The applicani gave sworn testimony, and he called a number
of witnesses., He related guiite a different story to that of the
prosecution. He said that he had returned Lo the party shortly
before the police arrived, and while in the fromt, he heard what
appeared to be gunshots coming from the rear of thz premises.

G seeing the police, he panicked and ram to the rear of the
promises, went into the adjoining premises, and eventually he
came back to the rpad in fromt of 8a Kingslyn avenue. There

twe uniformed policcmon (not the prosccution witnesses) held
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him, handcuffed him and then beat him, asking for the gun. His
cvidence was not quite clear as to what trapspired after this,
but apparently he was saying that he was taken to the back of
the pramises and again was beaten by the police wiho wanted him
to pick up the gun. He denied ever having 2 gun that night or
sheoting at the policemen.

The applicant called a2 number of wiinesses Lo support
his case that he was held on the road, handcuffed and beaten,
znd that he did net bave a gun. Two of these witnesses testi-
£fied that they saw cuis on the applicani: while he was in custody
at the Half Way Troo Lock-up. Anotner s2id she saw him hand-
cuffed and being beoaten on the road. Yét two others said they
saw the police holding the agpplicant in the promises before
escorting him to the road. One of them said the applicant was
boaten on the premises as well as on the road, and the other
szid he saw only one punch on the road.

Before us, Mr. Chuck contended tha* "the verdict is
unrcasonzhle and cannot bo supported having regards to the
cvidence." He arguaed that there was clzar ¢vidence that the
applicant had been beaten by the policemen and their credibility
had been impeachad by their denial of that fact. He argued
further that the learned trial judge was wrong in finding that
there was a conflict in the defence evidence as to where the
zpplicant was held by the police and that he was unreasonable
in finding that "thc defonce was manufacturcd because of the
failure to put the defence case™, having rogard to counsel's
admissiocn that he was at fault.

In our vicw, the learned trial judge did not have to
battle with’any nice point of law. His major task was to decide
what evidence was cradible and what wore the true facts of the
casc. In a carcful summation, he recountod the rclevant evi-
dence in the case and pointed out the discrepancies. He identi-

fied what he describod as the real issu2 in the case by saying:
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“The real issue in the case is whether
the accused was in possession of a
firearm which he used to shoct at the
constables with intent to do them
sexious bodily injury. The credibi-
lity of the Crown witnesses remains
the fundamental peoint in the case."

He found as a fact that the prosecution witnesses did not beat
the applicant, and he alluded to the fact that the applicant's
evidence that he was held on the road was contradicted by those
of his witnesses wha said he was held in the premises, thus
supporting the Crown's case. We are of whe view that the dsfence
was riliddled with contradictions and inconsistencies, and could
not have inspirad confidence on the main issues in the case.

In the result, the lcarned trial judge was left to consider tha
prosecution's cass, and he accepted the police constables as
credible witnesses. There was the further wvidence of the
Ballistic Expert that the firearm recovered had recently been
fired. The facts which he accepted grounded the conviction on
both charges.

Mr. Chuck submitted further that the comnmentg and findinge
cf the learned trial judge *strongly suggested that he had
shifted the burden of proeof and imposed z duty on the defence
to respapd to eagh and every allegation. of the Crown.,”

The rcelevant area of the judgels summation on which
¥Mxr, Chuck bagsaed his complzint reads as f£sllows:

"when the Crown witnesses gave svidance it
was never put to any of them that the fire-
arm wags found elsewhere and planted on the
accuscd. Indecd, when the accused gave
avidaenc and stated that he was beld by
the peolice in the yoad and not around the
house i =2sked cournsel why this was not put
to the crown witnesses and he said he did
not know ithat that was the casc. The
Court is 1lcft to draw the infarence that
this aspecct of the defence is 2 recent
fabrication. What, therefore, is the rea-
son for this recent concoction? Does the
accused man have something to hide in
ancther significant aspsct of the case, is
it failure of the Defence to contradict a
statemeni stated by the police to have
been made by the accused after bho was

cautioned? Constable Duncan cautioned
the accusad and asked him where ae got
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"the firearm, he said '0Officer, you know
dis bigger than me and ycu.' This bit of
evidence remzins uncontradicted and points
to the knowledge of possession of the
firearm by the accused. The burden of
proof remains with the Prosccution through-
out ths case."

Counsel admitted before us, as he did before the learned
trial judge, that he did not know that the applicant would have
said in evidence that he was held on tho road by the policemen -
he had not taken 2 statement f?om him to that effect - and that
was the reason why h: had not put that part of the defence to
the prosecution witnesses. The learned trial judge was sntitled
to draw the inferemnce, correctly in our view, that that aspect
cf the defence was a "recent fabrication™, The prcsecution's
evidence of what the applicant said after arrest and on being
cautioned was never challenged in cross-~examination nor was it
denied by the applicant in his sworm testimcny, Consequently,
it was open tc the court to accept that those words were said.

We are of the view that counsel's cdmplaint that the
learned trial judge had shifted the burden of proof or iadeed,
that he had imposed 2 duty on the defence, is unfounded., The
learned trial judge was very mindful of whore the burden of
proof rested, and he made specific mention that it "remains
with the prosecucion throughout the casz.” He came to his
verdict upon a pure question of fact hinged on the credibility
of the witnesses in the case. He had the advantage of seeing

and hearing the witnesses, and, in our viasw, no reason was shown

why his verdict sbould be disturbed.



