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IN THE COURT OF APPELL

SUPREME COURT CRIMINAL APPEAL HO.
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HEFQRE: THE HON. MR. JUSTICE CAREY, J.A.
THE HON. MR. JUSTICE WRIGHT, J.A.
THE HON. MISS JUSTICE MORGAN, J.A.

REGINA
vs.
TREVOR POWELL

Paul asnhlay for the applicant

Michael Palmes fox phe Cxrown

July 21, 1932

WRIGHT, J.A,.:

in thz Gun Court Division of thi High Court on the
i%thn NHovsmber, 1991, before C, S. Orr, J., this applicant was
coenvicisd on an indicoment gontaining two counis ©f illegal
prssession of a firzarm and robbery wito aggiavation and was
ventenced Lo sswen years bard labour oa sach count.

in the zmyeniang of tha 4th July, 1991, at about 6:45 p.m.
wiile Mr. Hemslay Jolnson and his wifs waxrs sittiag in cheir
heme viewing telzvisiona they suddenly saw a man appear in the
houge, Tnis man’s demand was for monsy, "Give me all thae money
yuh have.® Tiaz wife remonscrated with him anda he punched her
and then hs went ©o her husband and s2id, "Give me all the
money yuh have and turn yuh back." Mr. Johnson complied. He
turned hais back wicrsupon his assailant pushed his hand in
Mr, Johnscn's back pocket and extracted a total of fiftaan
bundrad dollars. Ho then said he was geing tvo shoot Mr, Johnson
wiersupon Mr. Johmamm.ask@d, "What ar: you going to shoor ma

fcr?" The frigntening aspect of it is that it appearced that
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"I hesrd the gun start and I turn arsund."” Fortunately for
Mr, Johnson the gun did aot go off but zo intent was the
assailant on inflicting violence thai he siruck Mr. Joannson at
g side of his %fa with the gun, Mr. Johnson grabbad at tha
mask made of kaitiwod material which ths assailant was wearing
and then he discoversd that hais assailani was the applicant
Trevor Powell who had worked with him up o the Tuesday of tha
said week, This was now Thursday and thae spplicant had worked
with him four days per weak for three or four wegeks previously
#nd had vinly izft on tiwe Tuesday when he yofused to work as hs
was told. In an effort to prevenc r&cugA Ltion, Mr. Johnson said
what the person had "hoarsed up his vaican“ On that peint, Lhe
wife disagread. Sao recogunisedu the voles as baing that of soma-~
one, a4 maid wao used ©o Work with them. Afiter Mr. Johnson had
grabbed the mask ine applicant ran oul -f the house and down the
hili, On the sam® nighe Mr. Jonnson mad2 a report to the police
who visited theziy hone.
A warrant was taken out for the arrast of the accused
an is pams and oo che 28th July, in tios carly moxning, the
police visited whe scene at Fogan Road whers tiaey found ithe
accusad uader a bed, not at nis home. He was arrasted and chargsd
apd his defenc? was thatv he was at bis nother's home at the time
whan the offencs was suppossd o have boon committed,
Tre lzarnzd trial judge rejectsd wiaat in effect was an
alibi defance and found the applicant guiliy.
Before us today, Mr. Ashlay scught to argue four grounds
of appeal. The £irst ground raads:
"The lasrned trial judge srred in law
by admiitting inadmissible hesxsay
mvidf nee; and having dons s, failed
to dsmonstrate in his reasongd judge-~
m2nt that such evidence did not
affect his determination.”
What tha: focussad on was the fact that the policeman had the

aame of the applicant and Mr, Ashley says that no wilness was
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called who saxd thait be gave the nams Lo the officer.

Bue what is a matier of infersnce. The report was mada

o the polics tne same night, the w es8 kinsw the applicant.

Woat then could he do but adentify bis assalilant? Not nuch
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zfforl was spent oo that ground aand M. Ashlay moved on to tha
szecnd ground, |

"The guality of the identificaiion svidencz

was poor and uncoxroboraned and thus

insufficieat in iaw ©o suppori. a4 conviction

of tiuo accused/applicant,"
Me. asnley regards the evidence as buing poor but here 5 a
man who was kpown ©o bas victim; who ned worked regularly witch
him for some thrze or four weeks for four days a week and had
caly lefi the Tuesday, came back the Tihursday as though ha was
amposing a new pay day on them. Tiae fach of the matisr is than
alchough Mr. Johnson did nowt have a2 logg time to view thg face
of his assailant after he had pulled off the mask, in those
circumstances 1t would noc reguire a iong view e make the
wvidence of the ldentification good., Wae o not agres that the
idaentificaticn cvidence was poor and wi do not see any merit in
that ground.

Ground 3 state

&
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“Tha learned cvrial judge mig~diracted
himself 2s o the weight ©o be attached
co che ovidenca concernings

() “ha at "w_zmpi- of tina robber to
disgquise 16 Volca idrxmg Tin
incideat;

(ii) the circumscancss surrounding
whe arrest of the accusad in
2 case dependasnt wholly ox
substantially on uncorreboratad
gv.dence of visual iduentifica-
LROm. "

Mi. Johnson had said that the assailani hoarsed up nis voics
an an eadeaveour o disguise his voicek, the wife said to the
|

contrary but she did say that the voice was what of a man who

had workad with chem. The value of aer ovidencae and the waighi
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of 1i 48 Chat sio was saying thal

lant was noo a strangex
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and to that ox supported M. Joanson waon e ldencified cns

applicant as baing Lha

incrudes., To:z circeunstancs of whz avrast

was whan bty appiicant was found uader somibody olse's bad in

whes @arly morning asnd this is subseguant ¢onduct wiaich showed

“che guilcy flezing®. We ses pno valuz in thac goouna eithaer.
Growid 4 crauiclises Lhe seanLvacs As biing unduldy harsa and

EXCE831VE, 1o DhE CLYCumSLances WIer2 DO pRrsons are atvackad

Pk X

L5 theslr pomes and wasis che assellass dononsirated an ARLLIILLen

Lo descroy wamm bacause ne actually aadeaveursd o use ths gua

O shoot ana oaly it My. Johason wita e gun whed Lo could aoc
be £1rad, hsavy gwacencss ars justified. This applicant had

obviously iuuan

ad o climanacs tike avidancs and 50 ensure Chart

his corime would go unpuaisied.  We taink, in chess CliCcunsiancaes
k
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SavVen yoars is mild an

Lnay the only rsason way

condrvion of tixs

gun -
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T waa rusity.

Ngather the avidence nox the vraatment thereof by woe
wrial judgae affords any reason for incuerforsuncs by whais Courd,
Accoxdingly, w2 r=fuse the application for leeve to appeal and

direct the swntonect Lo commance on Fsbruary 19, 1992,




