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CAREY P. (AG.):

to the Caiicuirt Couit Divaision of the Gun Court hela in
gington on 3Uth April 1991 before Rowe {.J. (hg.) sitiing with

a jury, this applicant was convicted of the murdeyr ot

Durval licLean by snhoou.ng him at close range on tie night of
sooh pay 190,

The applicant wio enjoveu an intimate relationship wxth
one Jasmaine flemmings . welieved thar the slain man was having an
aftaly. with her. Boih men were caxki-cab doivers and plied for

Hile on the same route between Lt., Jonn's Koad and Spanish Town

in the parisi of i, Catherine. The applicant up to the tiwme of

ithe murder, usea a red Lada motoi car swied by Samuel Foster, for

that vurpose.



Un the 1dth HMay i%%0 at abcut S.ul p.m. the viciim and a
frienag Kennetn 3Stewairt beguilea the time vy Griving to several
places, enaing up in an argea called bullec Woee in the region of
Uld Harbous in St. Catherine. ficLean, havaing parked the carv by a
gate in fronl oif a house, left his friend in whe car and went to
speak to a young laay, Daughterlyn Kelly. WwWhile thus engaged,
the calr wiach the applicant habicually plied, drove up and swopped
cpposice Lo kicLean's parkea cav, some 1% fect away. SHioewart heard
whe applicant says:s  “man, wah yu ah do yab so?™  To waich the
Lesponse of Mclean wase “ab wia £2 ashkh yu wha yu ain do yan s0%.
There was no visual iaenvitacation of the applicant, Stewach
sdencified him by his voice and fiom the face of a slight stammer
which be recognivcd as weing the applicant's. 7Tnat pecson in the
car then swamonea hehean who went up by the driver's door. As he
did so, he was shot and fell, The Lada Ltuen sped oif.

When has riiends, Stewace and piss Kelly, went up to hum he
chrew vhe ignition koy to LSiewart beseeching thac he Do Laxen to a
doctor because Y 'Tumpa’ shoi nim.”® ‘Pumpa' was the pel-name Dy
which ihe applicant was callea. On che way to uhe hospiial he
vepearted that ‘Tumpa'® had shet hlm amd adaed thac hewas going to
Aile - He succumbad @il rouLe,

e medicul evidence showed that i had a gunshol would &t
the vase of che left s.dae of his neck which snowed poOwGer buing.
The bullet travelled chrough the left chest cavity, punciusing thne
left lung and cxsted through his back on the leofv. The meaical
wvidence contirmed the eye-wiinass accouni that chne vicoil haa been
shoit at close range.

The applicant, in the usual unsworn scatement from Lie dock,
densed the charsge,

in our viey, thoe case againsi the applicant was a powertul
one once the jucy accepted the tollowing faciorss (i} that the car
driven to che scence of the crime was one which at the material time

would have been in l..s possession; (¢ thav he never returned the



ignition Kkey for that car until he reported for work on 1Y%th kMay
when he gave an excuse and that thereafter he never returned to
woik; (3} the evidence of Mr, Ytewart identifying the voice he
hicard ase being the applicant’s and (4) finally the uvterance of the
victin made immediavely afcor ihe shooting identifiying the appl.icant
as the murderer,

Mr. Daly, Q.C. was noe unaware oi this formidable hurdle
anG prucently focussoed his attack on alleged deficiencies in the
sumning-up. He charged whist in relavion wo ovidence of iaéntificatlon

of tne applicant the trial judge failed o gave either a sufficient

warning or the reasons thoreror in reins reguilea by K. v. urnoull
g Y b

tlY703 3 A1l E.R. 549, R. v. Whylie {(1578] 2b W.i.R. 430 as atfirmed

by the Privy Council in scott v. R. 1i%89F 2 W.L.R. $24. The basis

of tnhnis contention he arguad was to be founda in the following extract
frem p. 143 of the sunming-up. The learned Chief Justice (Ag.) was
there giving directions regarding evidence of a statement madae by

the slaain man very shorily after he had been shot, identifying the

applicant as his atvtackor. e cxpressed honself thuss

"The prosccucion hes droughit the thziod kit of
avidences, U says whon ky. Nochean was on the
ground imaediately aicer hoe nad been shot, he
saiG Tuwpea shot nham., The sule in celation o
that kind of thing is this. f coursc, the man
is deada, he can't be taken to gave ovidence.
Anyching wiisch thap porsoen s=.d canu e tesied
iN CLoSE - CLAMINGLIon, anu {ises Thompson reninded
you of ic. How, you the jury will have to coi
sider Lhis: A person who s anjured in chosc
circumstances and who calls a name, weuld hoe have
had an oppertumity o concoct & siory welcie he
uttered the woras: Dad he have an opportunicy to
concoct or discort the svory:. Did lie have ihac
kiné of opporu.unity, @paerson who is certainly on
his way to the hospital considering the prospect
of imminent Geath? From the cvidence you have
been told by Kelly he was saying, 'if I die ...

I am going to die¢.' Did ho have an opportunity
in that space of time to concoct a stoxyr If
you fecl that he had an opporiunity, it'.is possible
that he made up the story, he had soniething against
Tumpa, sometiing that has ticubled¢ ham and he 1s
going to call Tumpa's name, and you think it is un-
reliaple, dascard i1t, naturally. Any gvidence which
you bthank is uncveliabkle, discexd it., DBut 1f you
think that there was no opportunity to concoct or
distort and, having iegard co the ch.rcumstances of
this pariicular case, whact is saicé is velradle,
then you can act on it wx.




"Now, the light in that area was not very
good because we are vold chat tihe light
was some forty feet away trom .the Midi, it
would be a bit nearer vo where the othoer
cax was, from what we have been told, and
in these laentification cases one has Lo
2oy caveiul . extramelv careful,
cly caurtious, vecause paople can
‘ Bmistakes., Buu what we are told is
ihat the accused and the ucceased know
@ach other for & long period of t.ne aAnd
we are told that whoever was in that car,
although the windows wore L.ntea, the
front window was half-way down anc that
lhchean went rigat up to the window. Dic
he have a chance, a good opportuniiy in
Lhosc civcumstances to sec wihoever was in
the carr And if you think that he had a
good opportunity to see, winen he called o
name you would have to ask yoursclves,
was he mistaken or diu he on the spur of
the moment decide to tell a licy These
are matters for your consideration.”

Emphasis supplied;

It was in the context of this passage that kr. Daly®s criticimm
is Lo be seen. There was no eye-witness 2viaence of the identity of
the slain man's attacker. o witness gave visual identification
evidence in the case. The full warning which the cases cited by
Mr. Daly, ¢.C. onjoin, was noei in our judgment reqguired wn the cizcun-
stances of the casu, Plainly there was o wiAinOss whiose CONVILCLNG
ovidence, ihe jury would asswzs, e “convincing withess® was the

victzin of che attack and e was dosd. Pl

Jury wers oblaged o con-
sxuer the crodat of tne witnesses who wgserited that the victim of
thie attack haa made & statement an which he amplicaced tne appellant,
Then, 1f they acceepted that the soatument was in facu made, oney
would then give i such weight as they thought fiv. 7That woula
depend on considerations of the likelihood of cencoction or mistcake
on the part of the mawer of the statement,

The correct appioach was adunbrated by Lord Ackner in

R, V., Andrews (1987 1L All B.R., 513 at p. %21 where he said:




“Where the trial judge has properly
directed himself as to the correcu
approach tc tihe evidence anu there is
macerial vo entitle him to reach the
conclusions which he dia reach, then his
decision 38 final, in the sense that it
will not ke interfered with on appeal.
UL course, having yuled tihe soatenentc
adinissible the juuge must, as the

Common sergeant Lost ceita.nly did, make
it clear to the jury that it is for them
to decide what was said and Lo Le sure
that the witnesses were noi mistaxen in
what they believeu had been said to
them. PFurtheyr, they must be satisficd
that the deciarant did not concoctrox
Gistort to his advantage or the dis-
aavantage of the accused the scatement
relied on and where thece is material

to raise the issuc, that he was not
activated by any malice or ill~will.
Further, where there are special feacures
that bcar on the possibility of mistake
then the jury‘s attention must be invited
to those matters.”

We would commend the guidelines contained nerein to the attention
of trial judges. The fact that the naker of the statement is not
available for cross-examination, tha possibility of concotion or
distortion by him, or the existence of malice against the prisoner
were all mentioned by the irial judge. The possibility of nistaken
identicy was a live issue,

in the Lastant case however, the learned Chief Justice {(Ag.)
correctly and in our v.iew adeguately invitea the jury’s atientlion to
that poss.iility. We nave haghlicghued in the oxtract wiere we iouna
that ¢ baa tfulfilled his duty. iy, Daly, ¢.C. in the ceurse of his
arguments was invited te suggosy what he thought was appropriaie,
He sawe that 1 was uecessary for the Juuge co aud WoiGs Lo tihe
effect that where was tie possibility thawn an honest witness could
be mistaken and the fact that the witness was convincing did not
nininise the possipility of nmistake., We have already indicaied that
such directions would e wholly inappropiiate in the circumstances
of the casc: indeaa, they would be neonsciisical. fthe directions given,
wore admirably clear, correct and succiiacc. Hothing said in furthex

claborution, would heve boen helpful,



o™
v

Learned counsel then mounted an attack cn another alleged

deficicney in the directions. On this occasion, it was the failure

of the Chiel Justice (Ag.) o woin Lo jary -n terms of R, V. Tusubull

{supra} O the dangers of identification by voice., [t 18 Lo be

remenberod that ene of ithne Crown witinesses, Kennetn Luewarls, wil

knew the applicant closely ftov sone su.x yeass, saencified bim by his

vorce at L materaal time. The witness testifiod Liat oe knew the

applicant's volce well and 1t had a peculiacivy, in that (ue applicant
stamered.,

it would seem to us that Mr. Daly, ¢.C. is much fascinated by

R. v. Turnbull {supra) and consideirs ii Moge than gesivable that the

same warning be issued wherever identification evidence forms the
basis of the prosccution €€, no matter that the identzfication is
not visual identification of vhe accuscd. His final ground related
to a witness' identification of the cax on the scene of the crime as
peing that used by the applicant in plying foi hire.

fhe rcason for the warning in identiricatlion cases 1s that
judicial experience has demonstrated occurrences of niscargciages ot
justice in cases invoiving visual identification evidence. Thus

in Keit v. K, (1989} 3 W.L.R. 771 at p. 775, Lovd Achkners could assert:

sJudicial expericuace nas esvanlisihed that
Lhiere are certall categories of evadence
wnich are, by their noiure, potentially
wnreliable ang in respect of which, in
order Lo avo.d the gerious demger of
wieng convicuicns, special warnings and
dirrcctions fiave ©O Dbe gLven Lo juxnies.
Buch categories incluve the eviaence of
chilaren wio, alchough old enough to
undeigiand chie nature ofi an oath ana
thus competenc Lo give swoin evidence,
may yer be so youny thet chelir com-
prehension of wvents and of questions
put to thaasror their powers Of CXpression;
nay be imperfect. in sexual cases, the vic-
tins o6 che alleged offences may have
a variety of wotavations,; sone oi which
may never have occurred te a juvy, for
giving false cviucnce. «n accomplice, "
witiv 4 purpocse of .8 own Lo serve, such
48 uhe hope of lenscnt punisnment, way
well 1ead, wion giving evadenca fou the
prosecusion, vo suggest thal thoe ontiyety
or the nmajority of the blamne for the cuoine
should fall upun ine accused iacher than
upol himsgelf. Yoo this possabilivy may




again not be apparent to a jury.
Accordingly, in such cases where the
inherent unreliability of the witness
might ctherwise escape the jury, the
trial judgce has to give the appropriate
warning ana explanation of the speciral
caution reguired when considering that
type of evidence.”

By that "type of evidence®, the learned Law Lord was
referring to visual identification of an accused person. Common-
sense suggests that the possibility of mistakes and «riors €x1sts

in the adduction of any direct evidence, in the sensc of evidence

of what a witnass can peérceive with one of his five senses. But
that can hardly be a warrant for laying down that a Turnbull type
warning is mandatory in every sort of situatlon where iaentification
of some object capable of linking an accuscd to the crime or perchaps
some attribute or feature of his speech capable of identifying hinm
as a participant, forms pari of the prosescution case.

It seems to us that the same dangers or risks inherent in
visual identification of an accusca do not extend to the areas
included in Mi. Daly's submissions. That soxrt of evidence depends
on the credit of the witness and can propcrly be leit on that footing
tec a jury. This point was discussed by the English Court of aAppeal

in R. v, Browning 1592 %4 Cr. App. R. i0%. f“Therc the evidence went

to the description of a motor car and, so the argumenti ran, related
<
. | fequil inQa | e
TO an .aenciiication issue, A i warning analogous to that

suggested in K. V. Turnbull (supra). The Court held as the headnote

coirectly recoras, that:

it}

cee @ Turnbull darection was noi reguired

wn rospect i a motor car because, unless
deliverately altered, perhaps by having

its colour cnanged, & cai did nou change
shape, colour or size, whereas a hunan
being’s facial express.icon, boaily position
anc appearance alterca freguently. it was
suificient tor the judge to direct the jucly,
as he did in the present casce, first, as to
cach witness's opportunity to iaencify ihe
car, secondly, as to ¢ach witncss's knowledge
of dufferent wypes of cars, and thardly, as
to Cech witness's recollection of what he had
seell ratner than wnat information hie might
have abscrved from elscwhere,®
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In his directions, the learncue Chietf Justice {Ag.) reminded
the jury of the eviaence given by HMr. Stewart which showed the
basis for his opinion and left the matters for their consideration.

Thus at p. i07:

% ... M, Stewart said, 'I ar & mechanic, I
am -a taxi-driver and I Know that parti-
cnlar. car.' It is a mattesr for you as
to whethcr you can accept hin as a
witness of truth on that aspest of his
evidence."

With respect to tne recognition of the appiicant's voice,
the learned trial judge reminded thom cof the basgsis for recognition,
He pointed to the period both nen were acgusinueda, the nature of
their relationship, and the particular s¢pecch patiern of the applicant
and the opportunities for suchi xnowledge. 7The learned trial juage

expressed himself in these terms at pp. S5-99;

"So, to get back to kr. Utewnril's evidence,

the first thing he tells ue s itnat he knew

the accused for a consideraiie period of

time, which he put at ibour zax years. He

said he was accustctomed to suzing the accused

as they drove along piying for hire, and as
they waited at the sane tani-stand, presumably,
in Spanish Town, for passenyers. He sard there
were times that they were there for as much as
half-an-hour, each onhe tryiag to f£ill up, to
get a load, as he called 1t, before taking off,
and therefore he said he was accustomed to
bearing him talk. They spoke together and he
neard him talk. He said the accused had a
noticeable peculiarity with his speaking voice,
what he called 'a little stammerish®, but he
repeated, especially during the course of the
cross-examinat:on, over anG over again, that he
knew and was aale to recognise the voice of the
accused, and he told you thé cppertunities which
he had to gairn this knowledge of the accused
man's voice,”

In our view, the trial judge in the @2xtracts we have cited
carried out his duty of explaining the signiiicance of the factors
which should guide them in deternining tha ooliability of the witness®
evidence on both these points. We think the .pproach of the trial
judge was entirely correct. He was rot tiaerciore in error, as

Mr. Daly, ¢.C. has zougnht to contend.



Since sentencc was imposed, the Offences Against The Person
(Amendment) Act (the Act")has come into force. There are now two
categories of murder - viz: capital agnd non-capital - [see sec. 2
of €he Act}. The motive for this crime was sexual jealousy but
- that fact does not bring it within any of the categories of capital
murder which briefly stated, include the murder of a member of the
security forces isec. ¢ (a) (1)j, a correctional officer [sec. 2 (a)
{i1) 3, judicial officer while acting in the execution of his duty
isec. 2 (a) (iii)j, a murder in the course of robbery, burglary, or
housebreaking, arson or a sexual offence {sec. 2 (d)}, a contract

murxder isec. 2 (e)j. Section 7(1) of the Act provides:

"7. - (1) Subject to the provisions of
this section, with effect from the date
of commencement of this Act the pro-
visions of the principal Aci as amenced
by this Act shall have effect in rela-
tion to persons who at that date are
under sentence of death for murder as
1f this Act wexe in force at the time
when the murder was committed and the
provisions of this section shall have
effect without prejudice to any appeal
which at that date, may be pending in
respect of those persons or any right
of those persons to appeal.”

In the event, we substituted a verdict of guilty of non-
capital murder and imposed a sentence of imprisonment for life,
By virtue of sec. 3(A)(2) of the aAct we further directed that the
applicant'should serve a period of ten years before bccoming eligible
for parole. We took the view that such a period should bring home
to the applicant that the taxing of a human life which reenlts in a
conviction for murdcer, albeit non-capital, remains a very sericus
crime indeed. The direction with regard to the period t& be served
before eligibility for parole is not by any means a owarantae that

he might not remain mprison for life.



Accordingly, the application for leave to appeal conviction
was refused and pursuant to sec. 7 of the Act a conviction for non-
capital murder was substituted, We have already stated the sentence

imposed and the period to pe served prior to eligibility for parole.



