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FORTE, J.A.

The appellant whoe had beoen charged - for the murder of
Derron Sinclairx wa s convicted in the Home Circuit Court on the
20th June, 1991 for the offence of manslaughter and sentonced to
3 years imprisonment at hard labour. The meiter come bafore
us, as an @pplacetion for lgave Lo appenl against the
conviction, & singls judge sitting in €hambers, having previously
rafuscd leave.

On the 3lst January, 1992 havaing heard arguments of
counsel, wo granwid leave to appeal, trzated the hearing of the
application as the hearing of “he appeal, allowed the appeal
quashed the coaviciicn, sct aside the scotance and centered a
verdict and judgment of acquittal. s promised then, we now
put our rcasons in writing.

The appellanr. filed seven grounds of appeal but during
the course of z2rgument, the issucs were. confined to Lthe

following:



1. 1iIn the circumstances, such as existed
in this c¢ase, where the defencs
advancad is ong: of accident, if thoero
is mataerial to support iv, does the
icarned trial judge have a responsi-
bility of leawing the defonce of
szlfi-defencs as a consideravion for
the jury?

2. Were the directions given by the
learnad trial judge in respect of
whe defancae of fccident adesguate?

Py

The complainit in Lthis regard reads as foliow:

>3
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"That the Trial Judge (a) failed to
wxplain or to airect the Jury as 1o
the meening of dccident in law,

(b) snalysed the evidence in favour
c¢f the prosecution and against the
accus«d (Appellant) and failed to
give a bialanced dirsctiorn Lo vhe Juryq
Whereby the deofencs of Accident was
undermined and the appellant depravec
of his chances of a complcoe acgui:

3. Should tho learnaed irial judge have
loft the defence of automatism for
the jury'’'s considerationy
In order to put tha complaints of uhe appsllant into coniexi, «
summary of khe evidence i1s necessary.

The prosecuticn rueliad for proof of its case on three
witnesses, the two sisters Ashman, and a Cons. Beotha all of
whom had attendaed a dence on the night whon the deceased me:n his
deartn At the hands of the appellant. Commcwn te theic iagtimony
wag tho fact thet duving the course of tho gdancs pelicemen

he appelliant, onterod the dauce and ordered the

I

itnclud.ing
cessatvion of the music. The appellant, was at that nime tha
gub-cificar in chargs of "Right Noises" and 1t is unchalleng:d
chat he was at the timg of wha incident aciing in tho lawful
execution of his duiies,

LOPPCL. »

i

The two Ashman sisters said that when the music

he deccased, who wis also a policeman and who had been dancing

=

with Doreen ashman, approached the appellani whe was then in the
music room. He szaid to rhe appzllant "Is cool, is cocl, policc

inside o de danco® whersupon the appellant held nim in the front
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of his shirt and boxwed him., The deceased retaliaied, doing the
szme Lo the appellant. Then, the appz2llant pulled a gun from
has waist, placed it on the belly of the deceased andé fircd a
shot causing the deceased to f211 cte the ground.

Constable Boothse testified that he was present at the
danca whan the appellant and two other policemen eacersed, and
at the time the music stopped. Although, he did not hear what
thuy were saying, b saw the deceased speak toe the appellant,
after which the appellant held the deccascd in his waeist, The
deceasced thaen said "Me a police, me a police”. He
then took out his i.D. booklet from his pocket and showed it to
the appellant. Some members of the crowd sheuted "Look how
police a do poclice," and then one of the civiliang said

something , whercupon the appellant used his right hand removad
a gun from his left foct and hiv that civilian in his faca.
The appellant then pointed the gun at thoe deccased, after which
the witness heard an explosicon and saw the deceased fall. He
too, was shot by the same bullst, and re2lized this when he

felt a 'burning vo his belly,” and cbs2rved blood on his fingers.
As a result, he said to the appellant, “ie a police and you
shoot me to." The appellant replied "You get shet to? Go in

a the vehicle mek moe carry you go a hospital®. The appellant,
he stated, held unto the decoased, assisted him te the ground,
and then took tha qun from his waist.

The deccased was subsequently taken te the hospital where
he died a few days later.

The defence, however, through thae sppallant, and his
witnesscs portrayed a different pictur< as Lo cthe events as they
occurred that night, In his sworn testimony, ths appellant,
discleosed that he was an Inspactor of Police, he was stationed
at the Traffic Division in Denham Town, but also had the specific

duty of being the sub-officer in charge of "Hight Noises". On
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the nignt of the incident, he had raceived a report concerning
the loud pnoises <manating from the dance at the Kamike Club, as
a result of which he went tharo in the cémpany of Cpi. Shaw aad
3gt. Simpscon for thec purpose of directing the operactors of tho
dance to rzduce tho volume of the music. NAs the three police
officers antered the Club, they were seen by "Super Saint”, the
person playing the music, and from his experience knowing why
they were there, he therceupon turned down the music. Neverihe-
less, the appallant approached him and enccred into conversation
with him. During this cch@rs&tionV the appellant turned to
his left and noticecd Sgt. Simpson and tho deceased engaged in
a tussle. The deccased was holding sgt. Simpson from behind
and arceund his walst, and the Sergeant was trying to pull him-
self away. At chis time Sgt. Simpson had & gun in his
unfastened holstar at his sido. Tine appellant wenv to the
Sergesnt’'s assiscance, and to sccure the gun, removed it from
the holster and held it in his rigian hand. H2 thereafter,
using his left hand, pushzd the deccased off the Sergeant., The
decaasaed retaliated, pushing the appellant in his chest. The
appellant pusted off the deceased and then he saw vhe doceased
movse his right hand to his waist. He used his left hand, held
the right hand of the decsased unto his waist, and at that
stage he realized that the dececasod was helding unto a gun. The
deceased, then grabbed him in the "chest section” of his uniform.
He still had the fircarm in his right hand holding it with the
muzzle pointed upwards. At that stage, he felt severe blows to
the back of his neck followed by one te his right shoulder blade,
and in the words of the learned trial judge as recorded in the
transcript of thi summing-up - “simultanecusly an explosion was
heard and the man (the deccased) began to release his hold on

him (the appellznt)". It was then that he realized that the gun
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he was holding in his right hand had boaen discharged and the
bullet had hir the dogeascd,

In support of the defence Sgt. Simpson gave @vidence which
was consistant with that cof thz appellant, except that he was
aple to explain the rcason why he was h»ld by the deceased. He
stated that aftcer he had entered the dance, he did not go to the
music room witih the sppellapt, but remained standing scma
distance away. The deoceased appreached him indicating that he
was a policoman, and handed his identificaticn booklet to the
Sergeant who 1n ¢rdsr to properly inspect it, stopped off with
the intention of going to where thers was lighu., It was in
those circumstances, the Sergesant tastifiazd, that the deceasad
hald bam from behind, and commanced the ‘tussle' about which the
appsllant had testified, and which resulted in the appellant’s
intervention,

We now turn to the determination of the issueg raised by
counsel,

1. SELF-DEFENCE

The appallant contends that thers was clear cvidence of
self-defance disclosed, and maincained that though ii was not
raised spacifically by the defence, nevartheless in the
circumstances of thce case the lsarned trial judge had a responsi-
bility to leave it as an issuc for the consideration of the jury.
That the learned trial judgs withdrew the issue from the jury is
clear, foyr he staiesde

A deliberate and intentional killing done
while a person is acting 1n defence of
himself or his property is in law no
offence. I tell you as a matiter of law
that the questicon of self-~-doefance doos
not arise in this case for your
considcration. There can be no verdict
in this case¢ based upon the plca of
self-dofence. It does not arise.”
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In the trial of the case, the defence did not raise self-
defence, and as the outlined facts Gumonstrates, the appellant
denied that he deliberately and intentionzlly discharged the
firecarm, It has been scitled fcr a long time that although an
issu¢ 1s not raised by the defence i¢ is still incumbent on the
trial judge tc leave that issue to the jury 1f there is a@vidence
in that regard.

The principle was reiterated in R. v. Porritt {1961}

3 Kll E.R. 463 per Ashworth, J., at page 468:
"... &8 has already beon said, the issuc of
manslaughtcr was not raised at the frial,
but there is ample asuthorivy for the view
that votwithstanding the fact that a
particular issue 1s not raiscd by the
defencs, it is incumbant on the judge
trying the case, if the evidence justifies
1t, to lecave thecv issue to the jury. ..."

Ashworth, J., then want on to rely on the following passage taken

from the judgment cf Lord Tucker in Bullard v. R {1957] 42 Cr.

App. R. 1 at page 7s

"In the present case thez fact that the
jury roiectad the defence of sclf-
defence does not necessarily mean that
the evidence for ithe defence was not
of sucih kKind that, even if not accepted
in its @ntirety, 1t might not have laft
them in reasonable doubt whather the
prosecution had discharged the onus
which lay on them of proving that the
killing was unproveked. Their Lordships
do not shruink from saying thac such a
rasult would have buen improbable, but
they cannot say that it would have been
impossible, ™

aAnd as Ashwortih, J., continuad:
"The issue is whether there was on the
evidence any material which made 3t
incumbent con the learned judge to leave
that issus.”

This principle was also recognizoed by Geddard, C.J. in R. v. Lobbell

(11957} 1 @.B. 547, in delivering thc judgment of the Court:
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Moo Xf an issue relating te sclf-dafence
is to be left to the jury there must be
somse cvidence from which a jury would
bo entitled to find that issue in favour
of the accused, and ordinarily no doubt
such evidcnce would be given by che
defence. ..."

And later he said:

“... It i1s perhaps a fine distinction

to say that before a jury can find a
particular issue in favecur of an
accusad parson he must give scme
evidence on which it can be found but
none the less the onus remains on the
prosccution; what it rzally amounus

to is that if in the result the jury
are loft in doubi. where the truth lies
he verdict should be not guilty, and
this is as true of an issum as to self-
defence as 1t is to one of provocation,

[}
-wee

In D.,P.P. v. Leary Walker {1974] 12 J.L.R. 1369, at page

1371 Lord Salmoen in delivering the judgment of the Beoard,
recognized and affirmed that in cases where sclf-defence is raiscd
&s a defence, but the evidence is such that provocation coculd have
arisen, then the trial judge had a duty to leave that issuce for
the jury. He nevertheless continued:

"There might be a case in which provoca-
tion 1is relied upon but not sulf-defence
although thare is evidence from which
self-defuence could pessibly be inferred.
This, however, is hardly more than a
thioraetical possibility because if there
wore even only the slimmest chance of
sclf-defence succeading, it is difficult
to imagine any reason why counsel for the
accused should fail to raise it and
elect to rely solely on provecation. ...

He however followed by statings

eeo In this unlikely event, it would,

no doubt, be the duty of the trial judge
to legave self-defence to the jury and

to give a careful dircection on that
defence.”

In R. v. Michael Bailey S.C.C.A. 141/89 (unreported) dated

3lst January, 1991 this Court per Carey, J.A., again reliterated

rthe principle at page 3 as follows:
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"There can be no doubt that a duty
which 1s placed on a triel judge is

to leave any issue, i.e. defence which
fairly ariscs on the facts of a case,
to the jury irrespective cof such issuc
baing raised by the defences

R. v. Porritt 45 Cr, App. R.:

R. v. Albert Thorpe £.C.C.A. 7/C4
(unreported) dated 4ch June, 1987."

Before the Bailey case this Court in R. v. Albert Thorpe

(supra) decidasd in 1967, had already approvaed the principle. Tuis
was a case in winich the defence was an alibi, and on appsal
egainst the convicktion for murder, aftsr & thorough examination

cf the cases, this Court, in a voference to the facts of the case,
specifind claarly, the application cf the principle. The follow-
ing werds foll from White, J.A. at page 16:

"By their voraict it is undeniabla that
tne Jjury found that the appellant was
present on Quasi Road, on that morning.
But the merc fact of his prusence did
not conclude the question that thoe jury
had to decido: ‘'In what circumstances
¢id Duhancy mecet bhis death? The jury
should have been told that if they found
the applicant had lied whon he said he
was elsewhoere, it would be inescapable
that he was present on the scena. They
should the=n go cn to oxamine the facts
disclecsed by the evidence and &
determine therefrom whethor the appellant
acted in self-defonce or reacted as he
did by reason of provecation. There was
just enough evidence to raise these
questions.,”

—

it is thercfore plainly settled that where on the evideanco
in a case, & pariticular defence arises even though net relied on
'y the defence, the trial judge has a duty to leave that issue for
vhe consideration of the jury.

However, Mr. Hugh Wildman for the Crown, maintained that
the evidence in this case, did not give rise tc the issuc of seli-
defencs, because where sglf-defence is relied on, there must be
¢vidence that the accused did a voluntary act, and there was no
such evidaence in this case. That where the evidence does nct arise

cn the Crown's case, as 1t did not in the instant casce, the doefence
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has a duty to adduce evidence from which a prirna facie case of
seli-defence 1s maus ou+. He contended that this proposition
is even more 50, whoero the accuscd raises a defance contrary t
self-defence, such as in the instant case wher< the defoence
was one of accident.
For support ne relies on thoe dicta of Stephenson, L.J.,

in R. v. Bonnick [1978] ¢6¢ Cr. app. L. 2G{ at page 269 which

stacas:

"When is ovidenco sufficicnt to raise an
issue, for cxample, sclf-defoncs, fit
to b left w2 a jury? The quastion is
one for the trial judge to answor by
applying commcnsense to the gvidence
1n the particular casc. We do not
think it right to go further in this
cas¢ thar to state our view that self-
defence should be lefir to the jury when
chere is evidonces sufficirently strong
to raise a prima facie case of self-
defonce if it is accepted. To invite

tha jury to consider self-defonce uvpon

evidencs whicih does nev reach this
standard weuld be to invite speculaticn.”

In coming to xthis conclusion, Stephanson, L.J., was obviously

following the carlicr case of D.P.P. v. Walker (supra) in which,

the Privy Council kad hglde

“... that whers an accuscd has ncot relied

an self-defence and Lhe evidence bafore

the jury is consistent only with the

force usaed boing far greater then could

conceivably have been necossary, no

appeal caon succeed on the ground that

the judge did not leave sclf-defence to

the Jjury; ...°

The authorities including Bonnick (suprs) and Walker (supra)

establisih in our view that once there is evidence in the case upon
which a jury could pcoperly acquit :che accused on the basis of
self-defence, then it is incumbent on the trial judge to leave that
issue for their consideration, even where the issue is not relied
on by tne defence.

We now lock on whether the issuc of self-defence arcse on the

evidences.
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In our vioew the evidence of the appellant clearly left
the issue of self-defence open for consideration. Though he
denied that he deliberately and intentionally shot the deceascd
he nevertheless described circumstances, which if believed could
indicate that he was acting in defence of himsclf.

e testified that he was therc in the lawful executcion
of his dutiss, when onr seeing his colleague, (who was alsc on
his lawful dutic¢s) under attack by the deceased, he went co his
assistance and relieved the attack upon him by pushing away the
deccascd. Having dene so, cthe decsased turned his aggression on
him, and entered intc a struggle with him. He then saw the
decz2ased move bis hand to his waist, and he held unto the hand,
only to discover that the band ¢f the deceased rested on a  gun.,
hAlthough the appellant was holding the hand, the deceased
nevertheless continued the struggle, by grabbing the appellant
in the front of his shirt, and at the same time bottles wore being
flung at him from behind, some of thoem hitting him. In this
regard the evidence of Cons. Boothe, a witness for the Crown,
that the firearm was discharged after the appellant was hit would
be of significance in relation o a considceration of the issve of
self-defence. In addition Cons. Boothe alsc supports the evidence
of thae appellant that the bottles were in fact flung at the
appellant, and that thoere was in fact a wrestling in progress
between the deceased and the appellant when che fircarm was dis-
charged. Alsc supportive of the latter is the evidence of Crown
witness Karen Ashman, who also testified that ther< was a struggle
between the wwo men, with the appellant trying to relieve the
deceased of his firearm. Sgt. Simpson's evidence also coircided
with that of the appellant, that the decfased 'went to his waist'’,
the appellant hald untc his hand, and then the deceased held the

appellant in his shirt after which bottles were thrown.
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The totality of the evidence briefly summarised heruin,
vinly Lndicates that the issue of self-defence was raised.
Wildman, contgnds however that 1t deecs not, because there
i no admission by the¢ appcllant that he deliberately and
untarily discharged the firearm.
In our viaw this poini is clcarly answerad by the
:herities., It would have been opuen to the jury to accept
it the appallant spoka to the truth, in describing the circum-
inces that existaed when the fircarm was discharged, but
rertheless conclude that 1t was discharged deliberately. Indeed
:ir verdict of manslaughter leaves it without doubt that they
wcluded that the appallant deliberately shot the deceased,; as
it verdict had to be based on provocation,; which was lufi to the
y. The evidence capable of amounting Lc provecation in our
view could only be thc very ovidence which indicated that the
appzllant may have been acting in self-defence. The dicta of

Carey, J.iA., in tho casce cf R. v. Michael Bailey (supra) is very

relevant to the facts as thay unfolded ir this casc. In that casa
as in this, the defence of accident was put to the jury, and self-
defence withdrawn from thelir consideration. These are the words
of Carey, J.k.:

"Indeod we venture to think that solf
defence as a concept embraces not only
aggressive actlon such as a pre-cmptive
strike or aggressive reacticon but
equally to a whelly defensive posture
which results in thz deacth of an
actacker. Whav the person attacked
intends is not to kill but to defend
himself. His actlion whether aggressive
or defensive may result in death. The
law stated by Fostoer [{C.C. & C.L. 273§ -
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" 'Was that a man is justiiied .n
resisting by force anycnae whe
manifestly intends and
endcaveurs by violence or sur-
prise to commit a known felony
against either his person,
habitation, or property. i
these cases he is not obliged
to ratreat, and may nct merely
resist the attack where he
stands bur may indecd pursue
his adversary until the dangor
is ended, and if in conflict
between them he happens to
kill his attacker, such killing
is justifiableo.’
Wo weuld emphasize the words ‘rosist
the attack whore he stands.' We
zlso nchte that the triel judge left
“he issus of provocation and he did
so on tha basis of the appellant's
statemont.. ..
Iv seemes tc us absolutely illogical
that the judge left to the jury the
issua of provocation which has all
the ingredients of sc¢lf-dcfence in
a murder cass, but omitted to
mention self defence. The actus
remains cthe same in both situat.ions.”

The above words aptly doscribe the situaction irn the instant case.
Mr. Wildman also contended that in self-defence, where the

defence is basod on honest belicf, then it is incumbent on the

accused to give such evidence as the test is a subjective test

{R. v. Solomon Beckford {1987] 3 All E.R. 425), and a jury can no

longer determine the state of an accused's mind based on an
cbjective vicew of the «evidence. In our view this proposition is
misconczived. If an accused kills whuere wn circumstancas, it can

ke proesumed on thoe evidence that he must have apprehended that

his life was in danger then that per s¢ must be evidence upon which

Y

i1 can be concludaed that he acted in ns

£

£

xcessary sslf-defence i.e,
that he honsstly balieved that te be the case.

ihis was recognizad in the Beckford casco (supra) in which
Lord Griffith in alleviating fears that the subjective test would

result in many acquivtals stated (page 432):

“eeo In assisting the jury to delarmine

whether or not the accusec 1ad a

genuine beliecf the judge w:ll ¢. course
e

1
direct thelr attention to v10se features
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*of thce cvidence that make such a
belisf mere or less probable.
Where thers arc no reasonable
grounds t¢ hold a be¥ief it will
surely only be in oxceptional
circumstances that a jury will
conclude that such a belief was
or might have been held.”

indeed, the learned trial judge séems te have recognized
that the subjocctive state of mind of the appellant could be
inferred from the circumstances of the casa, but somchow shifted
the ~mphasis from a considoration of the merits of the defence
te an irrelovant commsnt adverse to the appellant's cese. He
said:

"How, imagine - this is a comment

i make:s This man grabbed him up,
Inspector pushes coff the man, the
man moves to his waist, ncw, as
pclice officers, what you think
would have bexn their state of

mind to s@¢ & man going itc his
waist? You don't think it would

be, the reasonable thing thac

woulé have operated in their minds
that this man would have been going
to his waist for a weapon and in
that situation, Myr. Foreman and
members of the jury, all Mr. Simpson
do is tc step aslde and watch from
the gallows, (sic) so to speak, watch
from the grandstand, so to speak.”

/]

For tbhouse reasons we concludad that this was a cas¢ in

.

whici the evidence in its votality was such thav it was incumbent
on th2 trial judgc to have left the issuc of self-defence to the
jury., and in not doing so hg deprived the appellant of a chance
of acguittal.

2. ACCIDERT

This ground makes a two-pronged attack on the manner
in which the learncd trial judge dealt with the d@fenéﬁ. The:
appellant contends that there was no legal dafinition of accident
given to the jury and instcad the lecarned trial judge made
sevaral unfair comments which were such as to underming the

defence,



-14~

It is undisputed that the learned trial judge did not
attempt to give a dafinition of accident. We would reiterate
that in caeses such as this thoe learned trial judge should tell
the jury that "a killing which occurs in the ccurse of a lawful

act without negligonce is accident”™ {(R. v. Michael Bailey (supra)

Mr. kamsay contended that the learned trial judge did not invitsz
the jury to determine the follewing quastions in considering the
guestion of accidont:

1. Was the appcllant entitloed in Lhe course
of his lawful duty two apprchend the
deceased?

2. In such circumstances was he entitled
to protect himself from an actusl or
apprehendsd atvcack?

3. Was he, in the circumsiances entitled
wo sack we romove the gun which the
deceascd was apparently attompting to
take from hais waist?

4. if the decesased continued his attempt

to draw his gun, and at the samctime

others attacked thoe appollant from
behing, and the gun went off without
any negligencce on the part of the

appallant, would tho appellant b«

abselved?

The learned trial judge did not approach the quastion of
accident by way of the specific cxamipation c¢f the ¢vidence for
whach Mr., Ramsay contands and which wo fecl would have bgen the
ideal manner in which to approach the question. He did however
in several passages direct the jury as te their duty if they
accepted the account given by twhe appellant or if that account
left them in reascnable doubt. In one such passage he stated:

"if you believe what he told you, that
the gun was in his hand and went off
accidentally when he was hit by
missiles thrown by an unruly crowd or
that somebody actually held it and hit

him and that was how the gun went off,
then you must acguait him, ..."
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in our viow, thess d&

*,,.4

ractions, in the circumscances of
this casz, covering in a global way, all the decvailed questions
which, given the defence, the jury weuld have had Lo deiermine,
were adeqguate as to definition ¢f accident, and actually would
not have deprived the appelleat of o proper coisideration of the
mattars in nis favour in that reogard.
Vi must deal with rhe sccond limb of M. . Ramsay's

greund in rselation to accadori in which ne complained that the
trial judge analyscd the evidonce in favour of the prosecuiion

and against the appsllent anc £riled to give & balanced direction

1

to the jury thersby undormining che defence of accident. The
majer complaint in this regard yvelated te evidince concerning the
showing ot his idontification booklet by the docoassd. 7The
prosecution, . had uthreough Cons. Bootls alleged that 1t was to the
appellant that tho booklet was shown, whoress ihe defence alleged
through $gt. Simpsecn, shat the booklicet hid bern shown to him, The
issue was a mauiwr which was of great imporctance to the defence
as it went to thoe core of the defsncs, the struggle botween the
daeceascd and Sgi. simpson having commencad as @ resuli; that
struggle leading ¢o the intervention of the appellant. The
conflict batwzen tha Crown and defoence was not as well daefincd as
appears at first. The transcript of tho evidence, previded during
the course of ¢he arqumants baforae us, indicatus that Crown Counsel
in opening the casce for thoe proseocution had ststed that the
prosecution's case would disclose that the idencification booklet
had becn shown to Sgb. Simpscn. in aadition, in the cross-
axamination of tLhe appellant, Crown Couns¢l appeared not to have
been sure ito whom tho booiklet had beon shown., The notes &t page
129 record as follows:
"G. I am suggoesting to you, sir, that

befors the fircarm ia your hand

was discharged, Constable $inclair,

the dzcoased, had used his _

identification bookler to ldentify

nimsalf oilther to you or
Sergeant. Simpson’
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fie Hov to me, madam.

MR. WICHOLSON: {(Counsel for ihe
Defence)

Wait 2 minucve. Pleasa. M'Lord,

1 distinctly ramember my firiend

opening her case to the constable

identifying himself to

Sergeant Simpson. That is hor

case, That is how she opaoned.

May I just raead 1t M Lord?

HIS LORDSHIP: Mr. Nicholscon, what
is the covidence in iLthe case?

Mk, NICHOLSOW: Very wall. i
thought ...

HIT LORDSHIP: You can't object
beeause the ¢vidoncs in the casc
is %, s0 ihe Crowa can rely on
thet gvidence,

MR, NICHOLSON: Very wall., So I
will address in a cgrtain way.
Very well.,

In addition, unh cross-—examination of thoe witness

Sgt. . Simpson, Crown Couns¢l appeared to have been conceding
that the booklet was shown to Sgt. Simpscn. The notes reveal

the following suggestion by Crown Counsel at page 198:

"¢g. I am suggesting that after that
man _handcd his identification
bocklet to you, at that stage
you knew h2 was a police officer?

On that background, wﬁwfexamidéfathﬁ'4manﬂ9£h<%n§ whichs.
the learned trial judgs dealt with the issuc. The passage which
was seriously criticisad by counsel for tho appellant and which
he contends, the learnec tiial judgs used to destroy the factual
seguence and credibility of the defence reads os follows:

"Wow, Mr. Forsman and members of the
jury, if i% was to the accused that
the booklet was shown, if you find
that,; vhew now, what is the cffect
of that? 1 proffsr a comment, it
gives a li¢ to the whole story about
Simpson. BLecause, i1f the man showad
the booklet to this accused man,
all this thing about Mr. Simpson
taking the booklet and walking to
the light., z2nd the man grabbing on
2 him, that would not have occurred.
8o it is very impertant. Did the
deceased show his I.D. bocklet to
this accused man, v to Mr. Simpson?
.. Now, if that were tho case -
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'and this is a comment I make -
that if this man had grabbed on
tc Simpson, when Simpson was
geing away with the boeoklet and
was tussling with him, what

would you have expuctod whon

the inspector intervened, that
Simpson would geo away? Wouldn'c
you expect him to assist tho
inspector? Inspoector came to

his aid, and having roleased tho
man, he goes by now and says,

"You have it s11'. Did il happen?
Was there any wrestling between
this deceassd man and Simpson?

Or, is 1%t as this man said, that
the booklet was shown (o ithe
accusod man? aAnd I comment again.
it is more than passing scrange,
the way Mr. Simpson behaved. This
tussling with this man, inspector
coming tc his aid, his comrade
coming tc his 21d, znd when his
comrade relieves his distress, he
goes and he takes up a pesition
of a disintcrested bystandar, so
to speak. Does 1t make sensc?
Do@s it ring zrue?”

Given the background, alrcady outlined, where the prosecution
itself did not adveocate in toerms certain, to whom th@‘idéntffiéation
Booklet. was shown,:these:comménts-which projected“the evidence of an
important defence witness on a point direcily associated with the
issue being dealt with, as "more than passing strange" and there-
after posed the questions "Does it make sense? Does it ring true?
were to say ihe least unfair to the defence. On this issue
which the learned trial judge recognized tec be very important, he
cmitied to remind the jury of the uncertainties which emanated
from the proseccution, and failed te invite the jury to consider
the disclosure in the opening speech of Crown Counsel and the
content of the questions of Crown Counsel (supra) together with
the evidence from the defence,in their determination of where
the ¢ruth on that issuec lay. In addition, instead of criticizing
as "passing strange" the conduct 8¢ 5gt. Simpson after he was
allegedly released from the hold of the deceased by the appellant,

he ought to¢ have reminded them of the Sergeant's explanation that
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he did not go to the assistance of the appellant because he

thought he (the appellant) hed things under coentrol.

another passage of which complaint has becn made relates

to another conflict between the case for the prosecution and

that ¢f the defence. IL again occurs in relation to thc

evidence of Cons. Bootne who testified that the appellant had

hit & civilian in his face, vith a gun which he (the appellant)

had removed from his left

focr. The defence denied that this

took place. In reviewing this evidence the lcarned trial judge

stated:

ee. police @nd police business civilian

not going into it; so if beottle and
stone start to tarow, why you think it
start to throw? bsecause police and

pelice start

to iave something, cor is

it as this man says, a civilian by-
stander was assailted and pecople come?
not no longer a police and police thing,
is pclice and civilian, that is what
happenad, bezcause the crowd would have

remained uninvoeived, but accoréing to

this man he nit s civilian man with

his gun and thc orowd says no man, this

is no longer police and police nows..."

{emphasis addad)

Mr. Ramsay for the

appellant contended that the content of

the above passage, demonstrated that the learned trial judge was

usurping the functions of

the jury by himse¢lf coming to a conclu-

sion of fact - that fact beine that the appellant did hit a

civilian with a gun, an azt waich would have run contrary to the

evidence of the defence.

The learned trial judge might not have

intendad *o say categorically that the appcllant had indeed hit a

civilian with his fircarm
incident but the language
than that the trial judge
the facts was passing his

This Court in R. V.

thus triggering the bottle throwing
cmpioyed admits of no other conclusion
hav'ng arrived at this interpretation of
opinion to the jury as a fact.

Dave Robinson 3.C.C.A. 146/89 decided

on the 29th April, 1991 reminded that a trial judge is entitlead

to makz comrants to the jury on the facts cf the case. Indeed he
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may make strong comments, so long as they are fair and the jury
is informed that thoy may discerd them if they do not coincide
with their own rhoughts on the issues in the casc.

In reiterating what i1s indead settled principles Carey, J.A.,
delivering the judgment of the Court emphasizod:

"Where ... the comment tends to ridicule
the defence, or to suggest that there
18 some burden on the accused to prove
his innccence, or crodes the defence,
Or is unwarranted on the facts, the
judge would have over-stepped the lines
of proper judicigl comment. He would
be¢ failing most sariously to ensure the
falr trial thet the Constituticn
quarantees and would lead to a sub-
stanitizl miscarriage of justice. ..."

In our view, in the instant case, Lhe two passages cited
above, would as has basn conteénded, have had the ¢ffect of eroding
the: defence, and arc only twe oxamples of othaer passages which
could have been subjected to similar criticism. We find therefore
that the learred trial judge in his commants went outside of the
permitted sphere and we are therefore unable to say that the
appellant's casc was presented in a fair and balanced way to the
jury.

Ground 3 - AUTOMATISM

Mr. Chuck whc argued this ground on behalf of the appellant
contends that automatism arcse on the evidence and consequently
that defence should have boen left for the jury's consideration.

In Bratty v. Attorney-General foxr Nerthern Ireland {19611 3 All

E.R. 523 Lord Denning at page 532 gave his definition of autcmatism
as -

".o. an act which is dona by the muscles
without any control by the mind such as
& spasm, a roflex action or a convulsion;
or an act done by a parson who 1s not
conscious ¢of what he is doing such as
an act dong whilst sufforing from con-
cussion or whilst slacpwalking.”
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Later in his judgment Lord Denning at page 535 stated the
criteria for the consideration of auvtome%ism as a defence
in a case. He stated:

“..v S0 also it seems to me thot 2 man's
act is presumed to be a veluntary act
unless there is evidence from which 1t
can reasonably be inferred that 1t was
involuntary. To use the words of
Devlin, J., the defence of automatism
‘ought. not o be consicered at all
until the defance has produced ac
least prima facie «vidence,' soe
Hill v, Baxter [1958; 1 All E.R. at
p. 196; (1958] 1 9.B. ar p. 285; and
the words of North, J., in New Zealand
‘unless a proper foundatiorn is laid,’
s¢e R. v. Cottle {1958 N.Z.L.R. at
p. 1625. The necessity of laying this
proper feundation is on the defencw:
and 1f it is not sc laid, the defence
of automatism nzed not be l=ft to the
JULY) eoo”

He then sets out what in his viaew is the proper foundation -

“What, then, is a proper foundaticn?
The presumption of mental capacity of
which I have spoken 1s a provisicnal
presumption only. It coes not put the
lzgal burden on the defence in the
samé way as the presumptior of sanity
does. it le¢aves tha logal burden on
the prosecution, but novertineless,
until it is displaced, it ¢nables the
prosazcution to discharge the ultimate
burden of proving that the act was
veluntary. ... iIn order to displace
the presumpuion cf mental capacity,
the defence must give sufficient
evidence from which it may reasonably

o inferred that the act was
involuntary. The evidence of the man
himself will rarely be sufficient
unluss 1t is supported my madical
evidence which points te the cause of
the mental incapacity. It is not
sufficient for a man to say ‘I had
a black~cut': for °‘black-out' as
Stable, J., said in Cooper v. McKenna
11960 Qd. K. at p. 419 "is one of
the first rofuges of a guilty
conscience, and a popular cxcuse®.
The words of Devlin, J., in
Hill v. Baxter {1956] 1 &ll E.R. at
p. 197; {1S58] 1 Q.B. at p. 285
should be remembered:
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" v T

I do not dcubt that there are
genuine cuses of automatism
and the like, but I 4o not see
how the layman can sefely
attempt without the help of
some medical cr scientific
evidence to distinguish the
genuine from the fraudulenti"

Applying the standard enunciated in the Bratty case,
Mx, Chuck contended that there was in the instant case,
sufficient evidence adduced by the defence to regquire the
defence being left to the jury.

In suppor! of this, he referred us to threz passages
in the summing-up, cne of which related not tq .the appeldant; but to
a witness called by the defence. The two passages cn which he
can therefore rely are:

1, The evidence of the appellant, (page 63)

.+« He said he can't remember putting
his hand cn the trigger that night
but if he did, it was an involuntary
act. In other words he didn't
deliberately pull the trigger,..."

2. The evidence of Dr. Henry a witness called by
the defence (page 64)

"He said depending on the severity

of the blow at theé back of the head
you may fall forward or beccme
uncenscious or you may bend and fold,
and he demcnstrated. Aind then he
told you about neuro muscular reflex,
and he¢ told you that it was somewhat
similar to the patella reflex., He
said that the reaction Lo the blow
to the shculder would ba, if the

gun was down it weuld come up like
this. ..."

In cur view this evidenca fell short of crcating the basis
for leaving the defence of automatism. Indeed, the mere evidence
of the appellant, that he could not remember putting his hand on
the trigger was not evidence upon which the jury could have found
automatism, Nor did the evidence of the doctor which speaks of

ncuro muscular reflex in such a gensral and unrelated way, help
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in any -‘way to raise the defence of automatism, On the
contrary the evidence apparently sought to support the defence
of accident by explaining how his hand with the gun would have
reacted to the blows he allegedly received to his shoulder and
neck.

For thosc reasons, we are of the view that the learned
trial judge was correct in nct lecaving to the jury such a -
defence, which did not arise either expressly or impliedly on
the evidence.

In conclusion, grounds oneé and iwo having been determined
to be valid complaints, we allcwed the appeal. We also
considered whether in the interest of justice & new trial should
be ordered but concluded that in the circumstances of this case
the appcllant, having been acquitted of the charge of murder,

w& should not allow him to face ancther trial on a charge of
manslaughter. For these reasons we made the order already

referred to earlier in this judgment,



