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The appellant is an atteorney-at-law. On 27th February 1942
in the Resident lHagistrate's (ourt, St. Andrew, before Her Honour
Mrs. . licintosh, after a trial wvhich extended over nearly six
months, he was convicted of receiving a L%64 hska motor-car, the
property wf the University of the West indies, knowing the same to be
stolen and was sentenced to be uaprisoned for twelve months at hard
labour. He now appeals to this Court against his conviction,

The case against the appellant can, we think, be stated
guite shortly. The motor-car, the subiject matter of the conviction
was stolen from the car parx of the Registry, at .the campus of the
University of the YWest Indies in the parish of St. Indrew on
12th april 1988. On 30th June that year hie negotiated a loan from

the Blake Road branch of the RBank of riova Scotia in Ringston in the



sum Of $40,000.00 being the valance of the purchase price oi zthis
cay. He ave the name of the owner of thig car us Robert wnllen

and the application form (Exhibit 1 in respect of the loan shows
that he reguired disbursement of the loan to be made to this person.
The bank, in making the disbursement, drew a chegue in favour both
of the applicant for the loan, the appellant, and the allaged

owner, Robert ALllen. This chegue was handed to the appellant, who
would be cypected to ensuie that it reached the hands of the other

b

signator, allen. Vhen this chegue reached another branch of the

bank, for esncashment, it had been endorsed by the appellant who also
veriiied that the other signature was that of the other endorsee

i1.e, Robert Allen. The chegue was presented W the bank by the
appellant’s secretary. ©She was accompanied there by one Paul Wwalsh
and both had been despatched there at the instance of the appellant,
The cheque was encashed., It bore no endorscment either by the
appellant or the otheir endorses, maining tne proceeds payable to Walshi.

Robert hnllen the purported owner denied owning or selling
the Aska uotor-car to the appelliant. e neither received any chegue
nor did he affizx his signature thereto. hpart fyom allowing the cay
to be parxed on hirs premises for a short time av tae request of
fialsh, he had no decalings with thiis vehiclae.

When the police intervicwed the appellant o 2Znd Harch 1991
he told them tiet he nad puichased the cayr from Paul Walsh., He also
producced to the police a document purporting to be signed by Walsh,
certifying that Walsh was the owner of tiae same cdar. This document
bore the same wate as that which was anmong the baux's records showing

Robert Allen as owner. While the latter cave thae balance owing as
e

560,000.00, that tondered to the police showed the balance, of the

0U,

<

same cate. as 40,00
The exercise which the Road Traific Act enjoins as to the

transier of motor vehicles, took place at the tax Cffice in Kingston

on 25th July 19468. The appellant who was present acknowledged thac

e Gid siygn sone documencs. That transaction was fraudulent. A menber



o tihe srafli of that Collectorate who has peen convacted of such
fraudulent practices poepaved fraudulent docunents which enabled
that scheme to be pexpetrated.

On 27th July 1988 when posseéssion of the car became fixed
xn the appellanuv, there was evideance which allowed the docirine
of recent possessicn to operate. 7The appellant was in posSs€sSsion
of a recently stolen motor-car. He was either the thief or the
guilty receuaver subject to such explanacion as he mignt proifer,

The appellant gave evidence on cati. He referred to ils
loan application of 3Gth June 13606 {Exhibit 1L} which shbweu
Robert Allen as the person to whom the disburserent of the loan
should be made. He adwnitted that he signed that document and that
the Aska motor-car would provide che‘security for the loan. He
acguiired an Aska notor cay fiom Waish, The agreenenc foi sale pre-
pared by himself was given to Rhett Armsirong, the loans officer at the
bank in the presence of Walsh., Such a document formed no past
however of tie pank's records. He testeiied that subseguently at
ihe bank, in the presence ¢f Armstrong, Allen and Walsh, “it was
agreed® that there would be some transfer arirangement involving wWalsh
transferving tine vehicle tvo Allen who in turn woulu transfer it to
him, the appellant. Armstrong approved this schewe. in the event;
another sei of papers was prepared showing hAllen as the owner oL
the car. bBut having given this oxploanation as co the creatzon of
a Gocument showing Rovert Allen as owner, undery cross-—examination
he swore that he was not aware of the document excracred from the
bani‘s record (Exzhibit 3 showing Roberv Allen as ownex. Indeed he
had not scen tinis document until after he was chavged.

With respect to a similai agreement (Bxzhibit 13§ prepaved
on his instructions to show that Walsh was the cowner of the car
purchased, he cxplained that it was created to show that Walsh had
received 540,000.00 ana furthe: vo convince Deteccive Corporal Ebanks,

the investigating officer, that Walsh did indeed ekist.
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The appellant also stated that he had no discussion with
Allen regarding the car. The documenit {Sxhibit 3] was given to the
bank by Allen nut this he immediately amended, by: swearing it was

given by Walsh. He also said this and we quote from p. Gb:

T Did you agree to that - the bank
being giveil a document indicating
you were buying car Irom He. Allen?

As e?

The docunient meant to me thav it
purporis to aindicatse that Mr. Allen
wvas the owney,

I understeod that Mr., Allen was now
the owner. My, ilalsh was there.

He completed it pefore he left., I
ald not sec anything unusual about
that as an atvorney.

I was still under the imprcss.on that
i was buying the cayx fyom Hr., Walsh.
I don't know whoire the document Ls
that showed My, &llen as owner,

A decunent showing ke, Allen as owner
was supplied to the bank.”

The disbursement in regarG to the car was by chegue pay-
able to the appellant and lobert Allen. It was brought to the
appellant by Walsh., it occasioned him no surprise that Allen's
name was on the chegue althougli he had purchascd the car from Walsh.
He veriized the signature of aAllen., He had never ever seen Allen
vrite, and indeed, did not know if the siguaturce was Allen's.

With respect to the transaction at the Tax oifice on
29th July when the car was transferred Lo him, he admitted that he
attended there with Walsh and Allen. A aunber of forms were delivered
to them put he recalls completing one only. There was, he said, a

form indicating a transfer from aAllen to himself. That form is not

among the archives cf that Collectorats. 7The regilstration plates
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gelivered on the fcllowing day.

kRhett Armstiong, the loans cfficer at the Blake koad branch
of the bank gave evidence on behalf of ¢he appellant. He spoike of
the application for the loan to purchase the motor-cas by the

appellant. He mentioned conversations between himsclf and Walsh,




He prepsrea the docunentation and anssited Robert hllen as owner -
"because, he was the person selling the car® {(to the appellant).
He said, Allen it was, who furnished him with the document of
ownership [Exhibit 3]. He handed over the cheque to Walsh, -

‘because he came for it.”

=

With regard to the transfor scheme, he did not authorize
1t. He received a sales agreement between Walsh aind Lorne which he
discarded. Iz subscguently received a sales agreemcic from Allen
which was brought to the bank by Walsh and Allewn, Exhibit 3 is not
ihie document he nad received, although he had placed it on the files,

“he Gefence called other witnesses to substantiate
aspects oi the evidence given by the appellant or to refute
evidence adduced oun behalf of the prosecution, At khis Jjuncoure,

a recatal of such evidence is not necossary but will be nentioned
nereaifter wihere it is relevant to underscand some argulacht raised
by counsel.

We now consicer the submissions made first by
Lord Giriford .. as to the facts of the case and those made by
i, Phapps ¢.C. in relation to cerifain points of law raised in the
grounds. We desire to state that having regard to those subnissions,
we required Miss Harrison, Deputy Director of Public Prosecutions

Lo assist us as regavds one aspect of chose submissions aavanced by

Bssentially, Lord Gifford argued what the vercict was
unreasonable and could not be supported having regard to the evidence.
e supported thisg main attack by some despairing sallies against
“fundamental findings®, wihich, he urged, the learned Resident
lHagistrate fazled to make. He alsc launched a feint in his ground

fio. 3 which we set out:

“rhat the Learned kesident nagistrate
came to her conclusion of guilt herein
by a destructive analysis of the Defence
ratheyr than on the strength of the Crown's
casc. That accordingly, she exrrced in law
by tailing to apply the fundamental prin-~
ciple that the burden of pyrcof lay thirough-
out upon the Prosecution.”



On the prosecution case, especially from two of the
documents tendered viz. Bxhibits 1 anu i3, the appellant had in
his possession a stolen car which had two owners, kobert Allen
and Paul Walsh. Both documents undoubtedly emanated from the
appellant. But these two owners were never in fac{ joint owners.
The appellant had dealings with both, He told the bank, the owner
was Robert Allen and the bank duly drew a cheque in his favour for
the car. But he told the police some three years after this,
thav he had no dealainys with Allen but with Paul walsh. Allen
said ne had no dealings with the appellant. Thus the argument that
tine prosecution case dependea entirely upon the evidence of Allen
as a witness of truth, is not only to overstate the case but is, xn
our view, wholly misconceived. Even if Allen had not given evidence,
the fact of i(wo documents prepared whetheir by or at the instance of
the appellant, was such, at the very least, as to raise ithe gravest
suspicions of the honesty and credit ol the appellsnt., It is true
to say that the evidence of Robert Allen, if velieved, would bolster
the prosgecution case.

+n her faindings, ﬁhe learned Resident jlagistrate was caceful
to note that she considered the status and character of Allen., She

recorded as follows (p.ii6):

"In assessing the evidence relating to
Rokbert Allen I find beyond reasonable
doutt that he was not a party Lo these
transactions. I have apprcached his
evidence with the utmost caution and,
in the final analysis, { find him to
pbe a witness of truth. “The fact that
he may be a person of guestionablle
character does not render him incapable
of belief and I fina that he spoke
truthfully when he stated that he did
not consent to his name being used as
vendor m Exhibit one nor did he attend
at the Bank of Nova Scotia’'s Victorxria
Avenue and plake Road branch in connec-
tion with this motor vehicle., «.."



It i35 as plain as it can be tha:r thie leainea Residenc

Magisiraie appreciatea fully that Allen although noil an accomplice,

WdE a person wiose eviaence she shoula scrutinize wath the greatest

care. iler language denonstiaves that soe nad on mina R, v, Beck

pLbde; L OALL B.R. BUY.  This Couxy depi.aved of the opporcuniiy of

seeLny andg hearing Allen, nusc pay a deal of respect vo the assess-

Reat 0f nis credinililty by tne Hagisirate., We see DO yeason to

faulc her appioach to ULhis witness wide, as we Lave indicated, dad
not, at all events, play a pivotal ifole zn the ucalings regarding

this stoien RMOwOr-—Car.

Lord Gifford dealt with the evidence given by nanuwisiiing
experis called on behalf of the defence a Mi. Prangipan$ and
Superintendent Heajor {ox: the prosecui.on, He urged that the rovmer
had discredaived thé evidence of Allen wiio hac denied aliiking his
signature to the sales ageeement lodged at the bank on behali or
tne appellanc. Tois wilness comparcd & signature whach was
undoubtedly wyritcen by Allen on the back of a form of application
for a passport Buhaibic ZU; anw the sighaturc purpoiting to be that
of allen appearing on Bxhibiv 3,

de testified as follows (p. YG):

© exami.nca the signature on the back of
document marseu £0 and sighature on

Bxhabit 3. I founa it beavs an over-
whelmaing anouny of similaraitics but L

am limited by tue amount of ewamplcs.

T would have Lo have more handwriting
cramplors in ordes to render a further
©r sLIonger opinicn. We wor'it use ToXm
conclusion because handwiiting is an
opinion science.,”

Under cross-—examination, he swores

wii is correct that i & saying I am not
able to make a conclusive finding as Lo
whether they were wiitten by one and
vhe same person.”



The suwn of that evidencs is of the oruer of zero, and in
our viaw, eminciatly justufiew her findings that (p. iiY)s
" ee. ON his compacison of Exhibivs 3
and 1% (20) and I find his opinicon
that they show overwhelning similari-
ties of no asc.scance.”

Wich Tespect o the prosccution's guestioncd cocuments
expert, Lord Griford, ventured his opinion that any opinion given

by that expert mush have been flaved based as it was on a comnparison

specimen hanawriting of sllen which was a form of wiijcined cursive.
puperiniendent Major referred to it as "handwriting in a dasjoined
form,”

There was not a trttle of avidence that this expert was
unable Lo give an opinion based on Lhe material with which ne was

supplied. He stateu guite dctinitivelys

¥1 am satisfied that Lhe sSpacimen weie as
nelpful as they coula be.®

That weing so, we are quite unable to agree that from the handwrit.ng
evidence alone, the Res.ident HMagistrate ought to have concluded
either that Allen signed the sales ageeement or nay have donc so0;

and thersfore coula not be believed when i feigned igncrance of the
transaction, ier findings that sie accepicd the evidence of
superincendent l{ajor as to his findings made on a comparison of

=

thiibit 3 anu specimen is supported by the evidence and we are not

5

persuaces of any eryor in her approach to the evigence noy in the
conclusion at which she arrived.

The transfer exercise wich respect to the slolen motor-car
irom Waish to the appellant at the Fax Office was carefully
scrutinized. The submigsion boing made by Lodd ¢ifforu was that
there was no causal conncciion becween the appellant and the admitted
fraudulent transaction which occurred. He complained thnat the
evidence was more or egually consistent wiih the appellant being

an innocenc purchaser,



It was in relation te this aspecu ol the appeal that

Hiss Harvison was requested to vespond. She made the point that
the appellani was present at the Tax Office when tine fraud ook
place and that by virtue of the applicable regulations under e
Road Traffic Acht was obliged to £ill out and sign a numoer of
applzcation forms as was the transferor. The disionesi Tax Uificer,
Phiillip Cooke, who assisted in tbe schene, played his part hacrdly
for the love of it. It was not a macier of being put on enguiry
but the circunstances wvere such, that he, as a ieasonable person
and a lawyer could not tazil Lo see whal was taking place. ©he
Resident Hagistrate was entitled to draw the inference that he was
a party to what nad occuured,

B¢

fms

crder to appreciate ihe complex and tedious procedure
which the law lays upon us all to prevent what occurred in this
case, ii becomes a melancholy necessity to detail that process.

Regulation 25A{4) Jdirecis as follows:

L

(xi) on transtfer of ownership ol a
nocor vehicle, the registvered
owney of that vehicle ghall
deliver tne certificate of
title to the transieree who
shall proceed in accorcance
with regulation 33.%

“he registered owner of a notor vehicle immediately before

|
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1t to a purchaser aust thercgfore have in his possession:

{1 a current ceruvificate of fitness;
(L) a cuvrent registracion certificate;
{daiz) a registered title,
(iv] a currvent licence affixed to the

wind-shield of the vehicle;

{v) a scet of regaistravion plates in
respect of the owner attached to
the vehicle.




Kegulation 32 reguivre

[ 4]

tae trangfecor to apply Lo do s0

and to surrender his existing certificate of title and ¢ Lglﬁtxdtluﬂ
certificate Lo the Licensing Aucinority. The transferce completes
section II of the Form 52 wiich is the certificate of title.
Section ITI is rveguired to be sworn to before a justice of the
Peace by the transferce and the transferor. According to the
evidence of Feriina Fernanuez, an acting Collector of Taxes, a
transfer Form D was also rzeguired., The transferce would also apply
for registration plates. The appellant said he filed the

appropriatce applicacion put the Revenue authorities did not find

S:;

any such record. What was produced, was an irvegular application
for registration plates prepared by (ooke in relation to the plates
rssued to the appellant for the scolen car (Lxhibit o).

There was no record at the Tax Cffice of any transfer what-
soever in&olving the stolen motor-car. The transfer scheme about
which the appellant gave ecvidence, viz., a wransier between Walsh
and Allen was never recorcded. There is no record of any transtfer
involving Allen and the appellant or Walsh and the appellant. In
order to have his purchase registerea, the appellant and the
transteror would have been reguired to complete Sections i and IiI

that both owners viz., Allen

('F

of the Foim 52, The appellant statea
and Walsh were pyasent during this exesrcase. bul he never staced
which of these owners transtered the cav to hdim. The learned

egident Magistr&tc nade an important finding when she stated  ut

Po 310:

wi find that the accused wan liced when he
said he went to LA\ vax Office and com-
pleted an application form for new plates
ctiier than Bxhibit &. He also lied when

he said his apvlication had a yegistra-
tion numpber other ¢han WE 1013 and when he
spoike of @ mnenber of his party checkaing
on the plates which weroe on the vehicle

to ensure that the correct nunber was being
recorded on his application. That check
would hardly have been anQSSQxy with the
‘two owners®' of the vehicle present and in
possession of the ownership docuzeénts which
were redquired to be produced anda which
would contain the registration numbers,”



] -

In our view, the learned Resident Lagistrate was entizled
to fing as she ¢id, The reyuirements or the Road Traffic Act were
flouted by the appellant, an attorney-at-law, in Clrcumstances
which showed he. wasjoining in the endeavour to have the stolen caxr
registered in 7is nake. Once he obtained a vegastration certificate
from the Tex Office, all would »e well. He has produced a registra-
tion certificate and a certaficate of fitness issued some years
after this exercise [Exhibies XI and Xil) wiich relatce to the stolen
vehicle, pbut the procedure which actually was followed and about
witich he could speak, he chose to remain silent.

it 18 curxious, to say the least, that Cooke the unguestioned
fraudster in the Collectorate, left benind positive prooct ¢f his

fraudulent involvenent viz. the Form 91 (Bxhibit §&§; but the one

(]

document to which the appellant specifically referred, i.e. a Ti
form has disappeared. But the other forms which the law reguired
to have been completed alsc have disappeared. why should Cooke who
neglecred to cover his tracks in relation to ?kh*bit & trouble him-
self to dispose of other documents which were necessary for the
transfer process? These are considerations which the learned
Resident Magistrate plainly had in minc. She was entitled to regard
the appellant's conduct in relation to his other dealings with the
stolen car, in order to arrive at her verdict. It was one circum-
ssantial factor which when added to other ifactors cumulatively
could lead in one divection alone,

We come now to deal vath Lhe transaction at the bank regarding
the negotiation for the loan and the findings made by the learned
Resident Magistrate in that regard. She fcund that the appellant
and his witness Rhett Armstrong disagreed on nearly every material
aspect of the bank transaccions. It was argued very strenuously by
Loxda Gifford that her findings were unjustified; inaccurate and
unfair., %he learned Resident Magistirate he said “failed to take
proper acceount of: (1) the time gap of three and a half years since

the events deing described; (11i) the fact that Mr. Armstrong was



testifying about a routine application similar to over a hundred
which hi¢ processed in the same period; (iii} the fact that their
evidence was similar in its essentials but differed on minor
points of detail.”
it is perfectly correct that the evenis about which the
appellant and Armstrong testified occurred some time before but
neither person :ndicated,; so far as we can judge from the notes of
evidence {(and we were assured by Lord Gifford not only as to their
accuracy but that they were zlwost verbeatim) that they had any
Giffaiculty in recalling those events. [Hy. armstrong and the
appellant were friends, Armstrong referred to him in evidence as
"Miguel”, The loan application fay from being roucine, had unusual
features, .f these withesses were to be believed. Their evidence
suggests that some problem arcse about who was the person who
could transfer ithe car, wWalslhi or Allen.
The documents produced by the bank's witness were ~four in
number Vi, :
(x) a loan application by the appellant
dated 30th June 1u83;
{ii) an appraisal form in respect cof the
aska motor-car dated z4th June 1988
signed by Rhett Armstrong;

Lizi) a sales agreement signed by
Robert allen as owner;

(iv) Bank of HWova Scot.a chegue dated

5th hugust L4986 in favour of
kobert Allen/tichael Loyne for $40,000.00.

There are some features in respect of these documents which warrant
our attention. It is obvious that the loans officer had appraised
the stolen car bkefore the loan application was signed. The lcoans
cfficer certified (inter alia! that ownership was established by
"Reg. slip" whatever that is meant tc connote. The loans ofricer
certainhrwould be aware of the ownership and no one doubts that

che appellant would at that time also be aware of the name of the

owner. ‘the bank was satisfied it was kRobert Allen. The appellant
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was satisfied it was Reobert Allen for he required the disbucsement
of the proceeds of the loan to Robexrt allen. The bank duly pre-
parea their chegue to cover thatvr disbursemenc. The name Paul Walsh
is not to be found in the pbank's reccrds.
That name surfaced when the police having discovered that
the appellant was in possession of a stolen car interviewed him and
learnt that he had purchased it from Paul Walsh. The date of this
snteyview was <ind larch 1991, Final payment for the car as re-
presented by the bann's chegque was $th August 14%6G. Seeing that
the security for the loan was the car, no payments could be due on
the cair. fThe bank would have taken a lien on the cav but it was not
registered at the Collectorate. BArmstrong gave evidence of a lien
because he spoke of a bill of sale being prepared in respect of
the car. AL trial, the defcnce wers obliged as an evidential
burden to explain the acguisition of this stolen car wiich had two
owners not being joint owners who had so0ld it to an unsuspzacting
appellant.

The viva voce evidence given by the appellant and his witness
Armstrong, the quondam loans officer of the bank was at odds with

tated. The learned

Les]

the docuncnts tendered as we previously
Residcent Magistrate found material differences. Lord Gifford

argued that the discrepancies related to trivial matters or should
have peen atutributed to faulty recollecuion, a period in excess of
three years having elapscd since the events descyribed. VWe do now
propose toe set ou: ALl the cxamples of thie discrepancies but we will
give an illustration or two. While the appellant nentioned a lean
application showing Paul Valslhi as vendor, Aimstrong gave no evidence
of preparing such an applicacion but speaks to cne showing Allen as
vendor. snother discrepancy noted by the Resident lagistrate was

put in this way {p. 114):



"The accused and his witness also dis-

agreed on the circumstances leading

to the issue of the cheguz repiesenting

the loan amouni, the accused saying

that it was issued after nhe had sub-

mittea documentus indicating that tne car

hat¢ been transferrved to him and n.Ls

witness saying that the chegue was 1ssued

before the car was transferred to thlie

accused. He even supporteda that with a

statement of the bank's peolicy at the

time, ®
These examples are sufficient for our purposes to dispose of the
arguments and +to demnonstrate thai the conclusion at which the
Resident Magistrate arrived, were rnore than justified on the facts,

There was some reference to a witness, called by the defence

into the witness-box but who was withdrawn, because, as iir. Phipps
told the Court, ihe witness had been spoien to “by the Crown",
This witness a lir. Bullock was manager of the King Stiveet branch
of the Bank of Nova Scoitia where the cheque {Exhibit 4] was encashed
by Paul Walsh who had Leen accompanied by the appellant's secretary.
Une thing is at least tolexably clear, the secretary could not have
been sent to identify Paul Walsh as Paul VWalsh, 7The only inference
which any reasonatle tribunal could draw was that the secretary was
despatcheu to the bank to represent Paul Walsh as the endorsee of
the chegue Robert Allen. Given thosce facts, the Kesident Magistrate
stated that the accusea lied when he claimed to have acteu on
pullock's instructions in verifying the signature., She then added
gratuitously we would think, that Bullock gave no such instructions.
This statement was criticized onthe footing that there were no
primary facts from which such an .nference could be drawn. This
could hardly be regarded as the strongest argument advanced 1in
this case. it is as plain as plain can be, that she concluded as
she dia, because she did not accoid any credence to the evidence
of the appellant tchat any bank manager in his right mind could give

any such instructions.
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it was also argued that the Resideni Magistrate had taken
judrcial notice of banking hours which was not a matter of which
judicial notice could properly be taken.

The matter of complaint arcse in this way - the learned
Res:ident Magistrate made a finding thac the chegue (Exhibit 4
was encashed on 5th August 158% and not on 8th August as appears
by the bank stamp. Whether the cheque was encashed on the 5th or
the 6th was a matter of absolutely no .mportance or significance
whatever in the case. Nothing turned on the eventual conclusion
that thlic appellanti's secrecary lied when she said that the bank
was closed on Friday, Sth August. We are not attracted by that
feint for the reason that the practice whereby bank transactions
on a Fricay afternoon are treated as having taken place on the
Monday following, is a nctoriocus fact,

Lord Gifford's painstaking search through the recoirds revealed
another alleged failure on the part of the Resident Magistrate. It

was contained in the following ground fo. 2:

"Z. That the Leained Resident Hagistrate
erred in law in failing to make findings
of fact which it was incumbent upon her
to make in the instant case,

PARTICULARS

{a) The evidence was overwhelming
that the appellant was not the
tirst possessor of the vehicle
after the theft.

{b) The evidence from both Crown
and defence witnesses was that
PAUL WALSH was in possession of
the Vehicle after the theift and
before the Appellant came into
possession of it. See the find-
ing of fact (p. 1l9%, para. 3}
that the witness aLLEN had kept
the vehicle at the reguest of
wWalsh foxr 4 to 5 days.

{r) But the Learncd Resident Magistrate
made no finding as to whether Walsnh
was feloniously in possession
(whnether as thief oxr receiver}; nor
as to whecher Walsh transferred
possessicn to the Appellant. With-
out such ifindings a case of dis-
honest receiving could not be
estaplished against the Appellant.”
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The Resident Magistrate returned a verdict of guiltcy of
receiving the stolen car. She found that the motor~car was stolen,
it was not incumbent on her to identify anyone as the person who
stole the motor-car. Paul Walsh was not charged before her. No
determination of his complicity in any crime was called for, on
her part. Morecover, the legal basis of the Crown's case was that
the appellant was found to be in recent possession of a stolen
vehicle. There was evidence to raise that presumption. In point
of strict proof, that was all thai was requirec of the prosecution.
Of course the prosecution had the burden of proving guilty Knowledge
at the time the appellant received the car. The Resident Magistrate
discounted altogether the appellant's story regarding some transfer
scheme involving Walsh, Allen and the appellant and held that "there
was no transfer of the Aska motor-car from Paul Walsh to Robert Allen.”
We are of opinion that the findings suggested by Lord Gifford as
essential to be made by the Resident HMagistrate were wholly un-
necessary for purposes of determining the guilt or innocence of the
appellant.

The last of the errors ascribed to the Resident Hagistrate

was particularised in ground 3 which stated as follows:

¥3, That the Learned Resident Hagistrate
came to her conclusion of guilt: herein -
by a destructive analysis of the
Defence rather than on the strength of
the Crown'’s case. That accordingly, she
erred in law by failing to apply the
fundamental principle that the burden of
preoof lay throughout upon the Prosecution.”

Iin the circumstances of this case, the Resident Magistrate
had a duty to consider the explanation proffered by the appellant
to see whether it was untrue. She would be well aware that if the
explanation left her in doubt, the verdict would be in favour of the

appellant. R, v, Aves 34 Cr. App. R. 159: R. v. kbramovitch {19141

1l Cr. App. R. 45. The Resident Magistrate in setting out her

findings and reasons therefor, did so with admirable lucidity and



w}T~

meticulous care. She demenstrated that the defence of the appellant
was contrived, tortuous and beyond credulity. The appellant and
those of his witnesses not being those crown witnesses who were
called on his behalf or his handwriting expert, told lies to support
that defence. The appellant himself was guilty of deceitful and
fraudulent conduct. There was lictle doubt that her analysis of

the evidence was effectively descructive of the defence,

We must now test the validity of her analysis against the
evidence in the case. We begin with the bank transaction. Their-
records are transparently clear that a loan was negotiated by the
appellant to complete payment on a car purchased from Robert Allen.
A cheque to cover that final payment was made to the appellant who
endorsed it. The car was security for the loan. The bank would
have a lien on that car. No one else coulc¢ have any lien existing

thereon. But the appellant produced a history of payments by means

of four endorsements on a file jacket and twounotations.nnaabﬁh@a§g@f

paper attached thereto. These show the payment of some twenty seven
thousand five. hundred dollars ($27,500.00) between 30th August 1588
and 28th April 1989 to Paul Walsh and one Skyers, a police officer,
“on. behalf of Walsh. The payment on 28th April but signed for on

4th May 1589 is worth highlighting:

“28/4/8Y ~ I Kenneth Skyers received from
Mr. kichael Lorne the sum of
eight thousand dollars ($8,000.00)
which represents final payment for
the purchase of one lIsuzu Motor Car -
Aska. The said car was purchased
from pr. Paul Walsh who sold the
salG car to kHr., Lorne.

This amount is being received by

Mr. Skyers on behali of Mr. Walsh
who instructs ir. Lorne to pay same
to Mr. Skyers on his behalf. This
represents the final payment and the
purchase price is now fully paid to
the vendor.

/s/ ?
4/5/85."
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it is to be borne in mind that this is a file kept by a
lawyer. This repetitious note even on the most indulgent construction
cannct gualify as a receipt. It is akin to a police statement. What
possible need could there be to prepare such a convoluted historical
note as tQ the purchase of the car at the time.it was done? We think
it is obvious that the note was prepared in the belief that it could
provide an answer to allegations being made against the purchaser
with respect to the acguisition of ihe stolen car. We entirely agree
with the Resident Magistrate when she dismissed these payments as
"mere contrivances designed to deceive the Court."” She pointed to
the fact that when the police requested receipts with regard to the
purchase of the car on two occasions in March. 1991 during the in-
‘vestigations, none was produced.

What was the explanation providing for Robert Allen's name
being inserted in the loan application which was executed by the
appellant on 30th June 15887 Why was there a document showing Allen
as owner of the car? His .name could not have been inserted without
the knowledge of the appellant. There was also a document showing
that the loans officer was satisfied that the owner was Robert Allen
{Exhibit 2] and he certified that ownership was established.

The appellant gave a graphic story of visiting Paul Walsh's
establishment accompanied by his mechanic, of.talking terms about the
Aska and deciding to go to his bank manager. He spoke with Armstrong,
the loans officexr who advised that the owner would need to bring in
proof of ownersghip and the car would have to be inspected and
appraised. He took Walsh to the bank and introduced him to Armstrong.
This occurred in May. An agreement for sale between himself and
Walsh was prepared and placed on the file.

This tale plainly was at odds with the actual records produced
from the bank. This tale could not be true. Whither have the other
documents flown? They have disappeared just as the application form

for plates signed by the applicant did.



The absence of thesc docunents was Cwplained in tiis way.
Woidsh tolu che sppellant that he was dgeilng vo Miarns to buy parts
and chat he would be willing to wransier he car to whe appellunt,
put the appellant demurred. Phe veason for that vefusal was thac
he e another car »:n nand.  This is buoyona boelicf., Records fovw
che sale hauw alreacy beca pireparea ang lodged at the bank in the
file relacving to the loan application.  The appellant was not Uuoing
justice to nimseli.

The explanatvion wiiich can aptly pe describeou as toxtucusp
counvinucd, Anochoer necting took placs bLetwoen Avastronyg, Walsn and
the appellant. Walsh pucr forward the iaea thav he would ctiansfcs Lo
“ong of his brothren® . {(in L ovens, Rowert hlien) who would in has

absence tvansfer to tie zppellant. Agroecment having boeen reached,

o

n

Aew papers ware signoeG and ‘Allen’s! negac was ancluded in Lhis now
lean application. I chis were Lrue, AlMgilong must have booLn a
party Lo at least decwiviang the kank, But ArmStrong's Qvidaence was
nout in agreement witnh the appcllant's,

THe Resxdont Magisirate denlt wach che cxplanation xn thesc

words (p. Libj-

“Iin my view the transfer would have becn

at best nonsensicel. Frcom the bank's point
of view - and this s admittec by the

accused ~ there was no need for a new appli-
cation. Whe car was being purchasec Lirowm

Paul Walsh anda the banii had documencs to

thae erfect. That was all thaco concerned

the bank. Lt was up ©o ulie accuseu Lo

airange to have uthe cay transiesred to him
and, to that end, e dad pot even ask Hr. Walsh
about the durai.cen of his scay abroau. It
weie a shore svay woy couldn't tne conclusion
of the transaction await his rewvurny Fuither,
was iy, Allen really the appropriate boetnren
ro whomn tie car shoulda pe transieried when he
LO0 must have veen expeciiayg to leave Lhe
reland?®
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it oalso justefioa b fiading {pe L%}

“on the totality of Lhe evidcnes I
thesciore fine that che bank was
deceived i chis loan transacimon
intc accepi.ng as collotcrzal a cac
whicii was talsely coprescnted as
vhe propesty of Robert allen., Tie
accusad man talsely veprosenced thac
Lo vias suyany vhis vonscele from allen
e, On .y own adiissaon, that was
o Lo’

a1

i mencaion onde guher agpecy of Lh.s case whach relaces Lo
Lie encashment of The cnogue payacle to Rekbirw Allaen sna the appallant.

The appellant verii.eo {he signatuce or Rooeot Allen wiew he had

©“

never in his life scon sign has name and whese s.gnacuie he dad not
know. He sent a male person vwith hig 3OCteté¢y to collect iLie procoaus
O thie chegue. An honest person would have endorsed che clicque ovos

LO LG new payee.  But he wid not, The nale porson hic Goupacchied wiih
fig sewcrctary was noo Robeit illlen, Would any icasonable Liibunal
beliceve what & reasolasle pclsonl wepecoally & lawyer would bave acted

in e s way'? Woe thenl noo.

i OW. VaowW, we have sasd cnougls o show bt the Residenc
Hagistiace's analysis ol no dvionce was lnpeccanle.  Thar wese
etlicy egplanations wihaeh wi coulu dawail wo show thao thoy wers all
conviived ro emplasn away his knowleage whav the car wus scoloen.
Tuese were but pares of the tangied web viwicen the appellant wove
il &n endeavour Lo covey his wracks, His oxplanations were enciyaly
beyond credulity. accosdingly we coan fand ne basis whacvever for
noluing that the learnced Resadent kiag.strate was unm.naiul of wac
principle of law that whe buraen of proof lay upon the prosecut.on.

We have been at great lengths in dealing with this factual
aspec: of thue appeal and Lave given iv our most aniious and careful
considevation. Lore Girford has put forwaird hilis submigsions forccfully
and faivly and has grad everything wiaich could possibly bé said an
fovous of the appellani. in agieement wiih the Resiaent Hagistyate,

*

we airc satisfiod that the scveral ckplanacions given by che appellant



could not reasonably be true. We have no warrant for aiffering rfrom
her conclusion, that chey were aioiud.

it

. Phipps ¢.C. maae subiissions oun two points of law with

e

which we will now deal. The flirst point was raised in Lwo grounds

of appeal whica were in the followinyg form:

GLOu.ui__@__i;_ ’

‘Than the Leoarnesd Residenc Hagistrate
crred in placing roliance (to the
prejudice of the appellanv) on what

she found to be "'marked oiffcerences®

in the signatuces of Kenneth thc1v on
CXiibit 13 (p. ii7, para. 2), when

thole was no cxperc evidence bofoos her

a (sic; to whethe:r any such supposed
diffciences inuicated thet the signacures
were wrstten py diffevent hands.®

Ground %

Filie appellant was prejudiced in his
detence when he wvas depoived of the
oppoitunity te call 0 poral Hryers ©o
g:ve cvidence av tho f;i%l Lo prove an

impeortant part of nis danfenco,

Ne assiscance was gaven to the Defcnce

by the prosecuiion or the Courts,

tgospite the lssusnce of Bubpoena and
foguests mads in Court to have Skhyers
attena to vestify under scecuion 260 of
vhe Juaicature Res.acnt Moagisurace's Act,'

The argunelnit py cded thus -~ the Consiitutu.on guaraniecs
Lhat whene a person is charged with a craminal offence, he shall be

afforded o faxw hearing. Do that end, pursuant Lo saction ZU(6iia),

“he siall be afforded facilities ... to obcazn the atvenvance of
witnesses .,.°  The rResident liagistoote as an arm of the State did

nothing effcciive to secure the proesance of the defence witness
Shyers. %he defcence was thereby deprived ol an opporstunily o
present his defence in full, in thu.a@suncc cf this witnesg. This ho
ma.niAalnea consticuted o preach of the appellant’s rignt vo a faix
hearing. The Resliaent Hagistrate compounusde this constitucional
breach by making findings of fact on docwaents (Exhibats 16, 17 and

183 in velacion to which wefcnce was not fully prescnted and about
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whach vhe defence washed o call tae witaoss pkycrs, 'whis Cryox
wiak prejudiccal to the appellanc whom gl condernned oo continuing
o deceive che Court when he presented those cuihzbivs,

The submissions age avtractive Du. they aie wholly mis-
conceived.  Any person chargea vefore i Court s entitled to a faix
nearing,  That faiy heaving must be one accoruing to law.  Without
nctonpting Lo be exhaustive, the trial nust be in accordance with the
law, wheotiher scatuvory or common law and the appropirsate rules oil pro-
ceduie and principles of evidonce wmusce be applicd. Sacuion 2G{v}

spells out some reguivoments of faiincss on the paiv of the State to

crnablo this ideal Lo be attaned. We set out tho sub-soctions

Ny Every person wio s chargaed with o
criminal oifieancce -

(& shall be informcd as
soon as weasconably
practicable, in a
languagao JJliich he undor-
stands, of the nature of
the offcnce clharged,

hiall ba gaven adeguate
ime anda facalaities fox
the preperation of kkis

defence;

™0

]

{ci shall bo permitiad L
defoend himsclf in peison
or by a legal repregonuaiivie
of his own choice,

(4, shall be afforded fac.licics
Lo cxamine in person okl by
his legal represcentative the
witnesses called by the pro-
gecuilion beifore any courc
and to obvain the avvendance
of wituusses. subject Lo rthe
paymnenc of vheix reasonanle
expenses, and carry out che
cRamina.zon 0f such wiinesscs
o testify on his buhalf berorc
chie court on iiic same condaicions
as those applying to wilnosses
callud by thoe prosecution; and

ey’ shall be pormitted to have with-
out payrment the assistance of .an
incerpreter 1f he cannot under-
stand the Bnglish language.®



The allegation here is that nhe was not aifordeu facilities
to oktawn the atitondance of vhe werness. ¥We would tuink what thao
provision by the jtace of an office of thoe Clerk of the Courts who

has the power to issue subpoenas cither at the instance of tLhe Crown

or thoe Gefence for the actendance of wiinesses amounts to a rfacilicy

to okbtain the attendance of witnesses. When the defence applies for

wite issue of subpocnas for the attendance of theil withessaes, it would

Lo The cuty of the Clerk o the Courvs O issue those subpoenas wo t
pelice whose wauty would be to scuve thoso doCuments upon the witness
The witnusgses' Expenscs Act poovides the procedure wiers a witness
wiio has been served can be compelled to evcend by the issue of a

vairirant ~ s¢ae secltion 1l

"ii. {1} If any person shall, without re¢asonable
QRCUBse To the satizfacticn of the couii, mawe
default in oweying any subpoena, SUmons, pre-
cess o order lawfully Zssuec by the court fox

his attendance ag a wiitlnosSss, Or L0 ProGuciion
by him of any writuen or cthe. evidence in any
legal proceeding the i , subjecc to

thie provisions of subs %1 and subsecuion
{3, -~

{a L such subpoonn, sSurRouns, Process
or ordacy be issuad on the direction
of che court or on behalf of the
crown -

{:.) impose on such pcerson a
finc not exceeding two
hundrod doliars and, in
default of payment thoe-
of, commit such pesson to
prison for a period nct
exceeding onc month, ui-
leus the fane shall be

sooney pald; and

{xi) issue o warrant in the form
proscribed in Lthe pecond
Schedule under heng to bring
andg havce such person at &
Lime ana place 1o be therein
mentironed wofore tho coury,
to testifiy, or bto produce
the sard written op othex
gvidence;

Lew

(b) it such uufwtn*“ sSummons, Process or
order e issuca on behalf ol the deicnce,
on proos of o tondor of paymeun. zf such
pgrson““ propei trevelling expenses under

rogulations mada undes section 13, imposc

%

es

[



on such person a fine not

excecuing wwo hundred

dollars ana, 1in udeiault of

payment thereof, commit such

person co prison foi a

period nou vxceewing one month,

unless the fine snall be soonerx

pasds

Provided always tnai the powers conferred by
this sectzion shall be -n addition o0 anu not

in substitution for any other powers possessed
vy the courti, anu any caneaies posscessed Oy

1

the parcy at wnhose insiance *ne subpoena,
SUImnons , process O order is issuad,.®

in the case of defence wiincsses, a condition precedent to
ihe i1ssue of a warrant, is the cenocy of conduct money. LY providing
ne Cleok of the Courts and police cfficers, facilities are pProviuau,
wur these scrvices must be invoked. 7where is absolutely no need to
1ssue a subpoena for ithe attendance of a willing withess. in this
casa, the witness, a police officey, Skyers, as the Record shows,
was oifl the island. Neverthwloss a.gues ic. Phipps ¢.C., the State
in the shape of the Kesident Hagistrate nmust use the aurhovity of

her office te demand the presence of the Commissioner of Police to

answe:e for one of the men serving under Lis coamand., I

[

» our juagment
this 1s not to aci in accordance with any rule of law to ensure
jusitice according to law. it is Lo arvogote Lo uie Resident
liagistrate dictatorial powers. ‘Tnat cannot be right. e were not at
all alttiracied by that a:gument.

pThe finding by the Residenc llagistyrace or differences in
the signature of Suiyers on Exhibit 18 were in our opinicu not of
the slighrest signiticance in the totality of the case., Any cvidence
of payments by tne appellant after the locan was disbursced to him
could have no relevance to the stolen cayx ror ireasons wiicit we have

already detaileu and do nouv initend Lothiing we sec is

therefore Lo be gained in considoring wnether the Residen. ragistrate
was entitlea YO find differences in handwiiting in the avsence of
expory opinion on the point. The point ig wholly nlduciic. Tho

Cout did¢ noihing which breacned any procedural rule orxr which

breacheu any provision oif the Coastitution, either in letter or in



Sperit, so0 as to deprive the appellant of has witness., 17 18
ooveously the responsibilivy oif the accused person Lo prepare has
defence and call watnesses no gupport his case. The dtatce aust
provide the facilicvies to assist in cusuring this, and so far as
this case was concerncu, we were wold that the defince requesced the
~sgue olf a subpoena for Lkyers puib thore was never any proof ok
scrvice, Thoe effouts, 1f any, made by tie uvefence itseli to locate
LS own wWiiness weile not communicaitad Lo us. It can only Lo assuned
that 1% was supposed thac the Stace Lag tac respeonsibailivy to locate the
whereabouts of and bring belove the Court, witnesses ror the detfencs,
whevever they might be., We were not grven the basig for Lihat supposi-
tron but we ourselves ace vory well awarc chat no authoiicy ci4nh'.8 at
law .which would sanction the gratuivous conduct suggestied Dy Mir. Phipps.
Vie arce notv to Le tarxen as sayang Lhat if & Resideant Magisirate
discovered that vhe police were romess, oo dilacory in sesving
subpoenias he or she could Nov resclri L0 SOME AGRINLSTIative act.oi.
The ResaGent dagistrabte has wesponsibilicvy for b due admanastiration
¢ jusiicle in a pavisa. Bul no such fallure was allegad ox provied,
The othesr point of lav raisca vy M., Phipps was that the
Resioent hiagisuirae was reguired o foculn d veéraict on both councs
of the indaicionecnt as he nas no poewess Lo azgpoense wich Lthe requarenents
or the Judicature (Resident Haglsiialves) Aoy sectaion 2oV which
necessiiates thai the Magist.ate nus: declare a verdact on what is
tried. duch a failure he argued viciates the trial anue rendered il a
nuilily. He conceded readily ihat he had no support il aulinoriiy oOr
in principle but put it forward for our conscaideracion.

The precasc point was made in R, v. Chuci iunieported;

R.i.Cok. £3/%1 dated 3ist July 1Yyie wherce it failed. e do not finu

L1 necessary 1o re-visit that case nou tihe cases ciercin cilied Vis.s

R. v, Roma (1956 Crim. L.R. 475 R, V. Seynouy (31954, L W.L.R. ©74;
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R, V., Lewis (19065 9 W.L.R. 333 ail of which bear on the topic.

The concession by learnea counsel makes the point wholly academic.
There has been a proper adjudication of the facts and a veruLcrt

was retuined wiich 18 supperted by the evidence. The ovder "ho
VeodLot on couny 17 dis in accord wicdh the authorities. lloveover we
car sce no prejuuice oy unfasinuss whatever €O an accusod person,
Therefors no srregulavity has avisen; the trial has not been rendaereu
G nuilivy.

Finally he submnitted, without enthusiasm, thac tiere was no
proof chat the car, the subjech of the charge, was steolen, We nceu
cnly say thel there was abundant evidencae that tie cay the proporly
of «he University of the West Iudies was stclen from the Regusicy
car park and the same car was found in vhe possession of the appellanc.
Phis groudi was hopeless,

For all these reasons, we¢ are noc disposed to snterfere with

the verdach of the Resadent Hagisirais.



