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VIOLFE, J.A.:

Byron Lewis was convicted in the Resident Magistrate's
Court holden ai Montego Bay on June 1, 1993, by His Honour
Mr. Neville 5ang, Resiaent Magistrave for the barish of
St. Jamnes, He was ordered to pay a fine of $4,000 in default
of which he was to be imprisonea for six months at hard labour.
The fine was duly paid.

On June 14, 1993, Lewls lodged a "Wotice of Appeal” with
the Clerk of Couris for the parish of Qt. James.appealing against
the conviction recorued against him on June 1, 1993.

"By Nocice of Hotion dated Wovember 15, 1993, he sought to
rove the court to.grant him an extention of time in which to file
ilotice of Appeal. Ve denied the Motion and we now put in writing
our reasons for 50 dolng.

The Resident lagistrate's Court i1s a creature of statute
and, therefore, its authority and procedure are governed by the
Judicature (Resident Magistrates) Act. With respect to the giving
of Hotice of Appeal, sections 294(1) and 295 of the Judicature

(Resident Magistrates) . Act declare:



-

“294(1) Any person desiring to appeal from
the judgment of a Magistrate in a
case tried by him on indiccment or
on intormation in virtue of a spe-
cial statutory sunuiary jurisdic-
tion, shall either during the
sitting of the court at which the
Judgment i8 delivered give verbal
notice of appeal, or shall wichin
fourteen days from the delivery
of sucn judyment g;v« a written
notlce of his intention to appeal,

to Lhe Clerk of tne tCourts of the
parish.

295, rf the appellant shall fail to
give Lhe notice of appeal as
herein provided, his raight to
appeal shall cease and determine."

{Emphasis supplied}

This “"would-be appellant® was tried, convicted and
sentenced on June i, 1993, He failed to give verbal notice of
appeal, as provided for in section 294(1L), so as of that date
tine began to run and would have expired on June 15, 1993. 1In
accordance with section 295 the right to appeal ceased and
determined after June 15, 1993. So on June 18, 1993, when che
”woﬁld—be appellant® lodged his nocice of appeal with the Clerk
of Court for the parish of 3t. James nis right to appeal had
ceased and Jdecermined. Mr., Ian Ramsay, who appeared, was con-
strained to hake chis concession in tne face of well-established
authorities of this court which I will refer to notwithstanding

the concession made by counsel.

in Rs v. Dussard [1964) 7 W.L{.R. 91 the appellant naving

been convicied in the traffic court, a wiritten notice of appeal
was filed, signed by his counsel on his behalf. (It must pe
noted that at the time of this decision the profession had not

yet been fused).

"Held: the words of s. 29%4(Z2) of the
Judicature (Resident Mayistrates) Law.
Cap. 179 {(J.) were perftctly clear and
did not permit counsel to sign a notice
of appehl on behalf of &h appellant.

The nohice of appeal was therefore not
in a form which accorded with the law,
and in the light of the provisions of

s. 295, ibiu, the court had no Jjuris-

dic*ion to entertain the appeal.

Appeal dismissed."
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It is, therefore, plain from %£nis dicta of the court that

fallure to comply with se Llon <94 is maﬁe.fatal by sccrion 29%,
In“R% Jim Daslanka {1971} iz .3 ,_J.L}.. 8§43; the appellant

[ i )'! ‘\5 T
was on December 31, 1971, conv1cted ol tw

S,
. i

lntormétions which

respectively chargea him with attempting ©o export ganja and
pa2ing in possessicn of ganja. Following upcen his convictions

his counsel, on L.is behalf, gave verbal notice of appeal. On

January 3, 1572; ne was cransferred to the General Penitentiary.
Two days later, oil January 5%, he signed & notice in which ne
sated chat ae did nol i1ntena to prosecuite nis appeal but that
e thereby ananuonea all proceedings in regard thereto as from
Lnat date. The notice was filea in the Cffice of the Resident
Magistrate's.Court on January 7. On chal sane day tine appel-
lant signed a documeni .n which he gave aotice of his desire to
appeal against his convictions and sentences, On January 6 he
signed & letter addzessed vo the Cler:k of Courts in which, afier

;0 the verbal notice of appecl ¢given on nis benalf.
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iie statea rha. he Yhad abandoned same on the 5th inscant and I

hQeve found iv necessary to reopen the said appeal.’

Fox, J.A., in a very well-reasonz2d judgmenic at page bdd.

"in suppo.t orf ithe proposiition that the
appeal was propexly before iha court,
M. Zan kausay of counsel, who appesared
for .ua=z aépplicanc, submictzd that since
the neocrce of abandonment on January 5,
and ne wrstten ancuvice of appeal on
Jgnuary 7, haa been filed in iLhe court's
offi¢e pirior vo che expiravien of four-
teen uays from whe date of conviciion,
tiie applicant nad in fact givon 2fiective
netice of appeal within the peorliod pres-

riped Dy s. 494(l) of the Judcicature

aaideni Magistraces) Law, Cap. 179.

115 notice was valid and the appeal was

thereior2 properly before the ccourt.

This contention is founded upon a funaa-
nentali misconception of thesa sections
o the Judicature (Resideni Hag*gtrates;
Law which regulate criminal appeals

from judgments of magistrates (ss. 293
to 3U%). By s. 293, a convicied person
i3 given z xignt of appeal to ithe Court
cf Appeal., “This is an inchoate xriuht.
if ic .s not developed il will perishj;
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"it will 'cease ancd determine® (s, 295),
Therxe is no power whereby it may there-
after be 1evived.," {Emphasis suppliea]

in the instanc case the inchoate right was not developed in
accordance with section 294 and was, therefore, caught by the
provisions of section 295, it has perished, 1t has ceased to
be., 1t is aeterwmined.

Faced wich vhis insurmountable hurdle, IMy. Ramsay
ingeniously sougiit a way around it by submitting thac this court
had a discretion to extend the time in which the notice of appeal
could be filed. in other worus, the court without being so
authorised by Parliament could négate ihe plain and unambiguous
words of a statute enacted by Parliawent.

in support oif thas proposition, counsel relied upon Law 21
of 1961 made con August 17, 19vl.

Bection 3{l): “There is hereby estaolished a comnit-

t2e to be known as tie Rules Committee
of the Supreme Courc.,”

Section 4(1): "It shall be the function of the Commit-
t2e Lo make rules (in this law referred
1o as 'rules of court') for the purposes
ot tihe Judicature (Civil Procedure Code)
Law, the Judicature (Appellave Jurisdic-
tion) Law, 1962, the Judicature (Supreme
Cour®) Law, Additional Powers of the
Registrar Law, the Justices of the Peace
(Appeals) Law, the Indictments Law and
any other Law or enactment for the time
being in force relating Lo or atffecting
the Jjurisdiction of the Supreme Court
or uhi Court of Appeal ox any Judge or
off.ce of such respective court,.®

on July 15, 1553, the Rules Comitlvtee of the Supreme
Court, in exerclse of the powers conferred on it by the Judica-
cure {(Rules of Court) Law, 1961, and the Judicature (Appellate
Jurisdiction) Law, 19¢2,; made the following rules

"Rule ¢ of the principal Rules is hereby
revolied and the following rule substi-
tuted therefor:

9., dSubject to the provisions of
section {(3) of section 15 of
the Law and to rulz: 23 of
these Rules, the court shall
have power to enlarge or
abridge vhe time appoinied
by these rules, or f£ixed by
an order enlarging time, for
doing any act ox taking any
proceedinys, (Emphasis supplied]
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upon such terms (if any) as the
justice of the case nay reguire,
ana any such enlargemeni may be
ordered although the application
for the same is not made until
2xpiration of the time appointed
¥ allowed, or the court may
direct a departure from these
Rules in any othexr way where this
15 required in the interests of
justice.®

Section 15 referred %o in rule Y is now section 16 of the current
law. Reliance on chis rule, in supporit «f the argument that this
court can excend the time for giving notcice of appeal in respect
cf appeals from the Resident Magistrates Court is, in our view,
wnolly misplaced. This rule deals specifically with thie enlarge-
ment OF abridgemenc of time appointed unceir the said Rules and
not under any other enactment.

Significantly, under Part IV of the Judicature (Appellate
Jurisdiction) Aci,; aealing with Appellate Criminal Jurisdiction
(Supreme Court), section 1l6(3) enacts as ifiollows:

"Except in the case of a conviction
involving sentence of deaih, the time
within which notice of appeal or notice
of an appl:ication for leave to appeal
may be ¢aven, may be extended at any-
time by the court.”
However, under Part V of the said Act, which deals with Appellacte
. Criminal Juraisdicticn (Resident Magiscrates® Courts), section 22
enacts as follows:
"Supject to the provisions oi this Act,
to the provisions of the Judicature
(Resident liagistrates) Acec, regulating
appeals from Resident dMagistiates 1in
criminal proceedinys and co rules made
under thai Act, an appeal shall be to
tne court from any judgment of a Resi-
dent Hagrstrate in any case tried by
niin on indictment, or on information
in virtue of special statutory summary
jurisdiccion,”
Section 22 makes i abundantly clear tha: in respect of appeals
originating from :he Resident Magistrates Court the power of
+his court is subject to the provisions oi the Judicature
(Resident Magistrates) Act, which regulatas appeals from that

court, namely sections 293 to 295 as also the provisions of the

Judicature (Appellate Jurisdiction) Act regulating appeals from
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the Resident Maglstrates Court, namely, sections 22 and 23.
Gection 23 1s of particular interest as it stipulates what powers
this court may exercise in respect of appeals originating from
the Resident Magistrates Court, that is, the powers and autho-
rities conferred on the court by suoseciion (3) of section 14,

The provisicns or section 14(3) enpcwers this court o
gquash a sentence nou dellg 4 mandatory sentence passed by the
tri1al court and to substitute therefor such other sentence
warranted in lawv by the verdict. Section 23 makes no mention
of section 16(3) which vests this cour: with the authority to
exxtend the time for filing notice of appeal in criminal cases
originating Ifyom ihe Suprene Court.

We are firmly of the view that no power resides in uhis
court to enla;gev;he time for filing not:ice of eppeal in respect
of appeals from the Resident Magistrates Court. We must, there-
fore, decline the offer of that jurisdiction which Mr. Ramsay
seeks to confer upon us as only the leyislature can sc empower us.

For the aforementioned reasons, wsa hold thatfthe righe
of appeal has ceased and determined and ithat the wmacter is not
properliy befora us,

Before parting with this appeal, e wish to bring to the
attention of Resident liagistrates and ¢l rks of Courts the provi-

7

sions of section ii of the Judicature (Rizident lagistrates) Acc
which statles:s

“wor avery cousl there shall g a weal

ct ihe court and all sunmouns?

otiher process issuing out of ke courd,

shall be sealed or stamped with such

seal.”
Jowitt's Dictionary of English Law definzg process as “the pro-
ceedings in any action or prosecuvion, rzzl oxr personal, civil
or criminal, from the beginning to the eac.”

Wone of the pages of the kecord of Appeal bore the seal

of the court. We cimst that in the uture section 11 of the

Jjudicature (Resident Magistrates) Act will be complied with.
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It has also been observed that the practice has developed
of notices issuing f£xom the court and noitice filed, rather than
bearing the official date stamp of the office, have the dates
written in without any signature. This undesirable practice

should also be discontinued.



