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FORTE, J.h.

The appellants wore: tried and ceonvictoed in the Residen:.
Magistrate's Ccurt lor the parish of SiL. Andyvew cn the lich day

~

0r booaches of saection 21y wf the Customs &Ct.

Hh

of Jung 199U
Tha convictions wore us follows:

un :nformwacion 52,50, the cppeliance King was convaicted
for the cffence of being concerned in the :zmportoticon of »

]

Velvo meltoy car, 2 Datsun pick-up, & of used tyroes and

AN LG L.

poth appellants wore convictod on information 253/90, on

which they were triced with others, for ithoe cffonce of knowingly

e}

peang concerned with the frauduloent <vasion of duties payable on
the same goods wiich formad the subject wotiter of ainfermation
252/90. They were sconienced as follows:

information 25%2/9C6 and 253,/9¢

Richard Ring - At the election of the
Commissicner of Customs
Lo pay a penality cf
$294,9:1.50 wn each
information. In dwefaulu
c¢f payment to sorve a
Lern of two years imprison-
in cach casc.



information 253/90
<
I3

oo Cox -~ At thoe clection of tho
Conmissionaer of Customs
to pay a penalty cf
$294,961.50., In default
of paymenc to . serve

a term of eighteen months
LOPE 1SOnment .

They now appeal against thelr copvictions and sentoences. On the
2Z2nd July, 19%2 a% the conclusien of the argumenis of counsczl,
we disnissed tho appeals, and promised to reduce our reascns to
wrating. Thege which follow arc our resasons.

The appeal turned firstly on the jurisdiccional compuetenca

Gf the lear

od Resiuont Magistrate to try both infourmaiions
togerher without Lo consent of {he defondanis. Mrs. Sanuels-
brown for whose vesearch we express graritude, in developing her
arguments, first maintained thav ab commen law, there was no

jurisdicrion in a magistirace to try hor eirther:

{a) twe informations. chargilng the samc
parson for two differenit offences;

(b} wwe or more informaticns, chavging
differeont persons foi oimilar
offences.

in addition, she contendod that such joinder was psohibilaed by
the piovisions of secuicons % and il of the Jusitlcos of the Peaco
Jurisdiciion Act, and in parviicular seciion % which croads as

follows:

"9, EBvery such cowplaint vupon which & Justice
Justices 1s or are or shall be authog-
red by law to mane an order and cvery
formation for any coffence or act punish
@ upon summary conviction, unlass sone
‘iJ le enactment of this iIsland qhall
erwiss regutoe, may respectively o
made or laid without any oath ox
affirmaiion bocing mad? of the truth thore-
of , excupl in casas of information whers
the Jus‘ice or Justices raceiving the
same shall thereupon issue his cr thairv
warcant in rthe first instance to
apprabend the dofencant as aforesaid; and
in every such case whare the Justlce or
Justices shall issuc his or their warrant
in the first instance, the matter of such
informaticns shall be substantiated by
rhe cath cr affirmation of the informant,

i
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"or by some witness or witnesseg on

his bekalf, bkefore any such warrant
shall be issued; and every such
complaint shall ¢ for ono mathber

of complaint only, and not for two

oy mere metiers of compplaint, and
every such infoimation shall be for
one offence only, and nern Loy twoe oy
more offences; and @2very such complaint
or 1nformation way ba laid or made by
the complainant ov informant .in
person, or by his counsel or solicitor,
or other person autherised in that
Lehalf.”  (Ewnphasis addea)

These provisions arce obviously to protect against duplicity, and
in this viow, we are supported by tho dicta of Lerd Roskill in

the case of In re Clayton (19837 2 A.C. 473 a caze which was

brought to¢ cur attenticn as a result of ¢he industyry of

Miss Harrison for the Crown. In commenting on the provisions of

section 10 of the English Summavy Jurisdiction AGt of 1846, which
are in similar texms to soctioen 9 Lovd Roskill said at page 44&€:

14 L

... 1t seems to me clear that the
relevant words of section 10 aro
dirocted to preventing duplicity

in wnfermations. They ave noc
directed ro prevoentlnyg as a matied
of statuitcory prohibition either

the trial of two or more informacions
at the same time: or tine trial cf two
vy more offonders together wheve the
relevant facts are sufficiently
clearly related. Tho object of the
rule against duplicity has always
been that thera should be no uncer-
rainty as ro tha offenca charged.
But there is no such uncertainty
where two or more informatiocns are
properly 1aid against an alloeged
cffend=r. He knows that ha 1s
charged as stated in each informa-
tion.”

This opinion which 1s consistent with our own views makes irrelevant
the provisions of soction $ ef the Justices of the Peacc Act Lo the
: 3

issues to be resolved in this case and disclose the invalidity of

the argument of the appellants in thls segard.



-t
For her proposition ithat at common law, joinder of
informaztions without tne consent of thoe accused was prohibited,

Mrs. Samuels-Srown relied on the cases of R. v. ¥Yee Loy 4 J.L.R.

and R. v, Fenwick Tucker 12 J.L.R. 35%. Tho casc of Yee Loy was

tried before the enactment of section 22 of the Criminal Justice
{Administration) Act, which will be referred to later in ihis
judgment, and which ic appears was the result of the decisiocon
made therein (Yee Loy). it was held in that case that a Resaaent
Magistrals had no jurisdiction to Ly two separave informations
against two defendants at one and the same timo even with the
consent of the defendants. Ih will Lo soen later, however, that
the provisions of section 42 now empowers a resident magistrate
Lo try two informations uwogother in cercawn circumstances and iLne
gquestion of whethicr, under the torms of iis provisions, consent
of tho defendant i1s now mandatory will be discussed.
Nevertheless, having considered and examined the cited
autheirities on vhe subject including the case ocf Yee Loy,

Swith, J.A, in delivering the judgment of the Court in R. v. Fenwick

Tucker (supra) came to the conclusion that there was nc common law
rule which prohibited the joint trial of two informations if there
is consent. He stated thus at page 360

"if ithere is & common luw rule, it is
trange that no refercnce is made Lo
it in any of the cases. If vhore is
such a rule it 1s not cleas what
precisely are its terms. Leairnoed
counsel for the appellant was unable
to peint to a statement of the rule
anywhexra. If the rule exists it
cortainly is noit as wide as statad
by counsel. 1t is gulte clear from
the passages in the judgments of
Lord Goddard and Lord Pacsaicr guotoed
abbove, thaib there i1s no legal
objection t¢ a joint trial with the
consent cf the defondant.”

0y =

He however recognizad thal:
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"Even implicd consent is sufficient.
{See R. v. Ashbourne, JJ., exparte
Naden 19506, 94 Sol. Jo. 454, 40 Cr.

App. R.. 95, and R. v. Dunmow, JJ,

exparte Andcrson | 1964, 2 all E.R.
5&5) .7

In all of ithe cascs examined by Swith, J.A. and followed

te the extent outlined in his judgment in Penwick Tucker (supra),

it was presumed without any derailed consideration, ithat consent
cither expressced or ilwplied was neccssary in crder to justify

the joint trial of twe informaticns. Later, however in 19583, the
whole guestion was analytically censidered by the House of Lords

in the case of In re Clayton (supra), and in our view, the dicia

of Loxd Roskill therein, is not only in kceping with our own
opinions, but should be considered as schtling all the controversy
rhat su.rounded this guestion not only in the English jurisdiction,
but in our own. &4ficr analysing the dicta in various cases 1in
England, which concluded that informations ceculd only be tried
together with the consent 6f the accused, Lord Roskill doeclaxed
the opinion of the House in the following words (p. 4%1), which
are found to be apprepriate in our own situation:

“Commonsense today dictates that in the
intcrests of justice as a whole
magistrates should have a discretion
in what manner they deal with these
problems. ... Today I see no conpell-
ing reason why your Lordships should
net say that the practice in
magistrates' courts in these matters
should henceforth be analogous to

the practice prescribed in R. v. Assim
{(1906) 2 ¢.B. 249 in relation to
trials on indictment. Where a
defendant is charged on several infor-
matilons and the facts are connected,
for #xample motoring offences or
several charges of shoplifting, I can
gsee no recason why those informations
should not, if the justices think fit,
be heard together. Similarly, if iwo
or more defendants arc chagged on
separate informations but the facts
are connected, I can see no_reason why
they should not, if the justices think
fit, be heard together." |[Emphasis
added I
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He, however, thereafter continued:

"Of course, when this question ariscs,
as from time te time it will ~2rise,
justices will be well advised to
inguaire both of the prosccution and
of the defence whether c¢ither side
has any objection to all the
informations being heard together.
If consent is forthcoming on both
sides there 1s nc problem. If such
consent is not forthcoming, the
justices should then consider the
rival submissions and, under any,
nacassary advice from their clerk,
rule as they think right in the
overall intercsts of justice. If
the defendant is abs=a™ or not
represented, the justices, of course,
should seek the views of the
prosecution and again if necessary
the advice of their clerk and then
rule a8 +{hey think fit in the over-
all interest of justice.”

At common law, therefeore, the important considerations
in determining whether informations can be tried together are -
(1) are the facts cleosely connected, and (ii) does the overall
interests of justice require that they be tried together. in
determining those factors, it is desirable that the magistrate
before doing so, allow the parties to state any objection they
have to this course, as such cbjections may have an «ffect on
whether in the interests of justice the informacions should be
tried together; the overriding principle however, being whether
in the magistrate's opinion the overall interests of justice
reguires a joint uwrial.

Before dealing with the application of these principles
to the facts of the instant case, we now turn to the statutory
provisions, which the Crown at the trial of these offences, relied
on to justify the joint trial of both infcimations.

Section 22 of the Criminal Justice (Adwministration) Act
provides as set out hereunder for joint trial in summwary caseéa

"22. (1) Wherc, in relation to offences
triable summarily -
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o (a) persons are accuscd cof simila
offences committed in the
course of the same transaction;
or

{(b) persons are accused of an ocffencc
and persons are accused cf aiding
and abetting the commission of
such otffence, or of an attempt
to commit such offence; or

(c) perscons are accused of different

cffences committed in the course
of the same transaction, or arising
out of the same, or closely
connected, facts, they may be tried
at the same time unless the Court
is of the opinion that they, or any
one of them, are likely to be
praijudiced or embarrvassced in their,
o1 his defence by reason of such
Jeint trial.,

{2) vihere, im relation to c¢ffences triable

sumparily -

(a) a person is charged with two or
more offences arising out of
acts so connected as to form the
same transacition; cr

(b) a single act or series of acts
is of such a nature that it is
doubtful which of several offences
the facts which can be proved will
constitute, and a person 1s
charged with each or any of such
cffences,
such charges may be tried at the same
time unless the Court is of the opinion
that such person 1is likely to be
prejudiced c¢r embarrassed in his defence
by reason of such joinder.”

it is obvious from the record, that the Crown relied on
section 22 (1) (c) and secticn 24 (2) (a) in order to justify the
joint trial of informations 252 and 253/90. The facts relied on by
the Crown in respect of each information appear to be eminently
gualified toc be cousidered as the same transaction one with the
other, and in relation to the joint trial of both appellants, cer-
tainly the facts appear to ke, at the least, closely connected
facts. Were it not for c¢he ingenuity of Mrs. Samuels-Brown, the
Court would think it highly unnecessary to givz any serious

consideration to any contrary ccinclusion. Counsel, however, argued
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very strongly that the facts presented in procof of the offences
charged in the informaiticons, do not disclose that they were of
tha sawe transaciiocn, nor did the offences arise "out of the
same or closely connected facts.” In order to determine whether
there is any validity in this contention, it 1s necessary to
examine the evidence advanced in relation to each ocffence.

Information 252/9C charged the appellani King for being
concerned in importing into Jamaica certain restiicted goods.
This charge arose ocut of the follewing evidence.

On the 30th June, 1988 a vessel of the Ziw Shipping Lines -
off-loaded, at the Newport Boulevard Wharf in Si. Andrew, &
containexr numbered ZCSU 20¢1052 consigned to "Richard King 1in
care of Keith Richards of Fruit Belt District Fruit Belt P.C.
Portland.” In the container were the Volvo motor car and othex
items already referred to in detail. In keeping with normal
procedura My. Dwight Tracey, validating officer of Carib Star
Shipping Ltd. (then International Shipping) the Jamaican agents
for the Zim Line, sent a itelegram to “"My. Richard King" to the
stated address, but received no reply. The system required,
that on raeceipt of notification of the arrival of the gocds, the
consignee should go to the shipping office, present his original
bill of lading endorsed ky ths agents cof the Shipping Company,
and then a delivery order would ke issued to the consignee to
enable him to commence the preocess of clearing the goods. In this
case, the consignee, "Mr. Richard King®" never attended the coffice,
nor was the original bill of lading presepnted for validation i.e.
no delivery crder was ever issued.

Ms. Genevieve Dean, the senior surveyor at the Manifest
Branch of the Commissioner of Customs and Excise had the
responsibility of checking all manifest for shipment on vessels
docking at the relevant wharf. She related a system which

required the delivery order to b presented to her department, in
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order tc pursue the process of clearance cf the goods. In
relation to the relevant container No. ZCSU 2061052, no clearance
documents were ever presented to her department for that consign-
ment. In facty,neither the stripping statiorn, nor the customs
warehouse had any reccrd of that container, and as far as customs
were concerned, the container should have been still on the wharf.
This was not so however, because on the 1{th July, 1938 the
container, and its contents were found by Detective Sergeant
Winston Lawrence at the house of the appellant Richard King at
Lumsden in the parish of 5t. Ann. On seeing the appellant King,
anc having cauticned him, the scrgeant asked him if he was the
imperter of the centainer whareupon he replied "Yes Mr. Lawrence
but you nuh know already sab, you nubi haffi badda ask mi again.”
Asked if he was the importer of each item he¢ again replied in the
positive, but when he was asked whether he had the reguired
licence for these importations, he said no. The appellant King
then produced the original bill of lading which, as we have seen,
should first have been presented Lo the Shipping Company before a
delivery crder could have been issued.

it the trial, the appellant did not contend that he had
a licence for the importation of these items and so on the facts
there was really nc cther verdict that could have been entered in
respect of this information but that cf guilty. It is not
surprising thercfore, that in respect to this information, nc
complaint as to the findings of fact has been made in this appeal.

it is important to note at £his peint that the container
was found at the premises of the appellant King withcut having
gone through the proper processes of customs for the clearance of
the goods, a process which of course, would invelve the payment of
the required duties before their releasz. Tha sccond information
253/90 related to the evasion of custcms duties in respect of the

very goods, the subjiect matter of the charge on information
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252/90, on which the appellant King was charged alone. The whole
picture of the Crown’s case therefore, was that King illegally
imported the goods into the island and in doing so, deliberately
gave a fictitious address, as the address of the consignee, and
thereafter in order to remove the goods from the wharf, he
joined with others in a plan to remove them iilegally and in so
doing evade the payment of the necessary customs - duty. The
evidence in relation to infermation 253/9C therefore, concen-
trated on proving that the container was illegally removed and by
whom. The evidence in respect of this information against King
is exactly the same as the evidence against him in respect of
information 252/90. 1In order to prove information 252/%0, it was
important that it be proved that he was found in possession of
the goods and at an address, different to the fictitious address
tc which he had consigned the goods. In order to prove his
involvement in the offence of information 253/90 i.e. evading
the duties, it was important to prove that the gcods were consigned
to him, that they were illegally taken from the wharf and were
found in his possession.

In those circumstances, it is clear as clear can be that
the facts in relation to the two offences charged in the separate
informations, are sc closaly connected, that they form part of the
same transaction, that is teo say, the illegal importation of the
specified goods into the island, and in furtherance thereof to
remove them illegally from the wharf without the knowledge of those
responsible for assessing and collecting the ducies payable thereon,
thereby avading the paywent of tho said duties.

FMes. sapuclz-Brown, howovaor, centonded that assuming that
her submissions ithat tho consini of the accusad is nocessavy at
comwon law for :the jeint rrial of .nforwations, is unaccepiable,
nevertheless, aven urde:s the statutory provisions, the consent of
the accusod is mandat>ry and in any cevent, ihe learned Resident

Maglstrate dad noi acvert her mind to a consideration of whether



in the clircumstances of the case, the informations cught Lo have
berzn jointly triad.

tection 24 empowers the coucrt to try the informations
togorher in certain clrcumstancas unless “he ccocurt is of the
opinion that they, or any one of them, (i.e. persons to be tried
tegather) are likaoly to be prejudiced or emparrassed in thedr,
cv his defence by rearon of such jouint trial. This provision
does net rogudire the consent of thoe defendant,; but rathor
requires the magistrate to determine whether in his opinion, any
smbarrassment ox prejudice will accgue to the defendant if the
informations aro “ointly tried. It follows, that any such
cenclusien can only ke arvived at whexe the prejudice or zwbarrass-
went appears on the face of the record, or whers an objection 1s
taken by the defendant or his counsel,; showing that such 1s tune
circumstances that exist in a particular casc.

in the instant case, the appcllant King was represented
by counsel, but ney so the appcollant Cox. Ar the cowmmencement,
counse¢l for the Crown informed thoe court that she intended Lo
procend cn information 252 & 253/9C and asked that othcx
informations remain on file. Crovn Counsel opened extensively as
o the facts upon which the Crown would rely in respect of both
informationg and in respec: of rvhe appellants and their co-accused.
after the facts were outlined, ithe accused woers pleaded on the
respective informations on which they weire charged, and all entered
pleas of net guilwvy. Heither ccunsel whe appeared for the
appellant King nor the appellant Cox made any objection to the
jeint trial. iHWething was therefore advanced by the defence to
indicate any prejudicc or embarrassment which might be caused to
them if the court embarked on a joint trial. DBefore the learned
Rasident Magistrats, were the informations and the proposed evidencs

upen which the Crown intendsd o prove its case. In those



circumstancaes, the learned Residont Magistrate implicitly

acyuiosced in the jeinn traial, there being nothing either on

the record, or coming by way of objection tc suggest any

reason why the powers under section 22 should not be exercisaed.
After the case for the Crown was closed however,

Mr. Ramsay., counsc¢l then appearing for the appellant King, by way

of a no case submission, contended firstly, that there was no

common law power in the court to try the informacions togethor

and secondly, that 1if there was jurisdiction by vistue of the

cobarrassing to the appellant, and consequently section 22
could not be applied. In support of this confuntion, he advanced
the following:

"Whether or not it is ceorreci to say that
two charges can ove tried togoetier ic
could only be done if there is nc pre-~
judice. Obvicus that Mr. King must be
cmbarrassed if called upon to answer a
charge of importing goods intc the
island and also at the tims answering
to the charge of fraudulently evading
customs duties., If he should say yes
he iwported without licence it would
tand te support other charge. Aalso once
he is charged with other people this’
incroases awbit of prejudicial material
which may be introduced. st is whother
the situation is inherently prejudicial
not. whether it is.”

Ccunsel for the Crown in reply, relied on the provisions of section
22, and contended zhat "it was for the couri to decide at thie out-
set whether thers would ke prejudice or embarrassment. The
prosecution’s casce she said could only be conveniently dealt wiith
together being based on common design.” Mr. Ramsay thereafter,

ot that stage of the trial, applied to the Court to order a
separate trial for the appellant King on the informations before
the Court, and to¢ proceed against the other accused. The

application was refused.
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it is correct as is contended fox by the appellants, that
there was no express adjudication by the learned kesident
Magistrate at the commencement of the case, as to whether or not
in the cirtcumstances of the case as Jdisclosed in the opening of
the Crown, any prejudice or emparvassment could in hér opinion,
be caused to the defendanis. That i3 not to say, however, that
ithe decision to embarl on o join!t trial, was nou the result of
sn adherence vo the provisions of section 2Z, as nothing dis-
closed in the opening of the Crown could be said te indicate any
prejudice or enbarrassment to the desfendants and there was in
fact no objection cffered Ly the defence. The casas cited by

Smith, J.4., in the case of Fenwick Tucker (supra) as did

Smith, J.&., himself, recognized that even where 1t was thouyght
that consent was recessary, implied consent was sufficient.

it consent therefore, can be implied, the silence of the
appellants, when it was stated ithat the inforwations would be
tried together, masi by necessity indicate that ithey were at
that stage concecing that no prejudice <or embarrassiment would
be caused to thew,

The leavn«d Resident Magistrate however, at the eand of
the Crown's case, and in spite of her decision at the commencement
to proceed wich the joint Lrial, allowed counsel foi King Lo
make liis objection to that procedurs, giving his reasons for the
prejudice and embarrassment which he concluded woulid befall the
appcllant King, and thereafter expressly refused the application
to scever the trial.

in our view, this was, on thc facts, an ideal case fou
joint trial, given the cffences charged on the informations, and
we hold that the learned Resident Magistrate adopted the correct
proccdure in vesolving the issues between zhe Crown and the
several accussed in the context of one iLiial. This ground of appeal

therefore fails.
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Mrs. Samuels-~bBrown noext challenged the velidity of the
trial process, cont2nding that the trial should be declared
a rnuliity. Her complaint was based on the fact that the
pecuniary penaliies impcesed on borh appellants weres

(1) not fixed by the lcarned Resident
Magistzate in exercis:: of her
judicial discretvion but by the
Commissioner cof Customs in  the

exercise of an admlnistrative
acey

—
fee
=t
.

the sentence was tixed, and
determined outside uthe arena of
the trial, resulting in the
app«llants’ being denled of thelr
right to be present thiroughout
tholr trial,

{111) tioe Customs Act does not pormit,
after a trial has commenced, the
fetrtering of the lesarned Resident
Magistrate's exercise of haer
judicial discretion by the clection
cf the Commissionor of Cusioms.

Soction 218 of the Custowms ict, under which the appellants
woere sentenced, and as far as is relevant ¢o the issue roads as
follows:

"216. Every person who shall import
oY bring or be concaérnad 1n 1mpori-
ing or bringing into the Island any
prchibited goods or any geoods the
importation of which is restricted
... Or shall b¢ in any way knowingly
concerncd in any fraudulent avasion
or attempt at cevasion cof any import
or export duties of customs ...
shall for each such cffonce incur a
penalty of two hundred dollars, ox
wreble, tue value of rhe goods, at
the ¢lection of the Commissioner; and
2ll goeds in rcspect of which any
such offence shall bs committed shall
be forfeited."

Mrs. Samuels~Erown cited two cases in an effiort te distaingulsh
them. In both casss, the Court of Appeal, in construing certain
provisions of the Excise Duty Law, which are in exact terms as
section 210; held that the Resident Magiztrate has no jurisdiction
to mitigate the panalty and was bound to impose sentence in

accordance with the 2loction of the Collector Genaval.
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The two casas are: R. v. Seebalack © J.L.K. 245 and

-

R. v. Jesimia Lawrence 4 J.L.E. 125%. Counsel, however, contznded

that the same approach did not apply to ithe Custows Ach, as the
provisions of sccution 217 thereof give the Resideni Magistrate
scme dogyree of discretion when dealing with offencos concerning

the¢ ovasion of customs fduty. The sccetion reads as follows:

*2i7. Where a penalty is proscriboad fox
the cowmission of an offence under ibis
Act or any regulaticns madz thersunder
such cffencs shall be punishable by a
penalty nov exceoeeding Lthe penalty so
prescribed; provided thart whoere by rea-
son «f tht commission of auy offencc
the paywment of any customs duty has or
mignht have boen evaded tha penalty
imposad shall, unless the court for
special reasons thinks fit o oracr
aotherwise, and witheout prejudice to the
power of the courit to impose a greatey
penalty, be net less than treble the
amount of duty payable.”

il

e cases of Seebalack and Lawrence which in our view, declare

the relevant law corroctly, are suffic:oeni to dispose of the
complaints catcgorized in (i) to (iil) of the above stated sub-
missions of counsel. Mrs. bamuels-Drown, however, doveloped her
submigssicons oun section zi7 of the Acl, cortainly in respact of

the appellanc Cox, o contend that thi learned Resident Magistrate
came to her conclusion on scentence without giving any consideration
toAtha powers she had under thoe section, as special reasons

existcd in his case.

[

Sacticon

(3%

17 clearly gives a discracion to the Rasident
Magistrate in cascs such as this, wheis the payment of custons
duty was evaded, to'impose o sentence for an amount less than
three times the value of the subject moitor where special reasons
exist. AL the time of the sentaencing, counsel for tha appellants
did bring to the atiention of tho learned Resident Magistrate,
the provisions of section 217 and submicied thar special reasons
existed for sxoercising the discretien, particularly in the case

of the appellant Cox. The reascns advanced at iLhe time, and also



Lbefore us, ralated to what was described as the wincr role Cox
performed, the fact that he did not bunefit in any way, and the
period of incarceration he had already spent before the tyial.
As these submissions were made before the wlection of the
Commlissioner had been subwitted, the learncd Resident Magistrats
adjourned the case, and on the adjourned date, becing seized of
the "election® proceeded to impose a sentence in keeping with
it. in our view, the lcarnad Residont Magistrate was correct

in &5 doing as nc special reassons fov varying from the provisions
of section 210 existed in this case. The so-called minor role
was indecd a role which facilitated the removal of the coniainer

ftrom the wharf, and therefore, contribu*ed in a substantial manner,

Lo the commission of the offence. For those reasons this ground

We turn now to the last submission of Mrs. Samucls—-Brown
thaf the verdict of the learned Resident Magistrato i1n respect to
the appellant Cox is unicascnable and cannot be supperted by the
evidenca., For the purpose of dealing with this contention, it
will nct be necessary to moks any detailsd reference to the facts,
but what is relevant is set out herwunder.

On the 5th July, prior to the recovery of the container
from the home of tho appellant King, it was seen at the wharf in a
line of other trucks, waiting to be volsased by the security guards
who manncd the padlocked gates, and who should only rolease tho
trucks on presentation of & gate-pass, & delivery ovder and a
trailer interchango report. The pass is issucd only after the
delivery order is theroughly checked against tha containex number,
and cother documents to ascertain that all the procedures have been
correctly followed, including the paywent of the necessary customs
duties. At the time the relevant container was in the line the
appellant Cox was one of the persons responsible for unlocking the

padlock and opening the gate on prescntation of the pass. Before
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doing so however, ha 1s required Lo se2 that the container number
on the Trailer Interchange Report, the gate-pass, and the delivery
order correspond with the container. He should zlso ensura chat
the licence number of the truck and the seal number of the
container are the same as rocorded,

OUn the relevant day, Michael Edwards was the Interchange
Clerk, whose duty it was to check all the documents and to issue
the gate-pass. On seeing the tyuck with t“he container in the line;
the driver of the vruck, Paul Riley, a co-accused who was convicted,
but who has not appealed, reguesled of him that he rclease the
truck without the necessary papers in consideration ¢f a certain
sum of money. This he refused te do, but nevertheless, soon after,
he noticed that the truck with the containser which had been at the
head of the ling was no longer there. Ko docuwents had been
presented and no delivery ocder or gate-pass had been issued. The
container was not on the wharf and should not have baon released
4s there were no documents in relation to it. hs the appellant
Cox, was, at that time onc of the guards at the gate, ho, obviously
along with another guard who was tried and acguitted bocame a
primec suspect.

The reasons given by the learncd Resident Magistrate for her
conclusion of guilt in vespect of the appellant Cox, are 1n our
view, sound and point to evidencc wiich clearly justifies her
conciusion. It is sufficient only te refer to those reasons which
follow.

N1

i find that che accused Lao Cox was tho
Security Gua:zd who allowed the truck
pulling the containcr to leave the com-
pound, that he did so knowing ihat
there were ne documents authorizing the
releasc of the coentainer and that ne
duties had becn paid. Thisz finding 1is
based on the wvidencs of the system
ciployed in his work arca, his behaviour
on being approached by the pelice and
lies told in his unsworn statement from
the dock. He was secn with the Keys
for the exit gates, between the hours
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"of 1.00 p.m. and 4.00 p.w., choeck-
ing documents and allowing trucks
pulling containcrs to go through
the gates. At some point during
that t.me the containers in quesiion
was positioned right in front of
one of the exit gates. By 3.50 p.w.
it was gone.

When first guestionad by Detective
Sergeant Lawrence he was reqguested
to return for furthev guestioning

out he failed te do seo. ESome months
later when he was found by Sergeant

Lawrence and wa: being taken te the
station he tricked Sergeant Lawrenco
inte allowing him ©o leavoe the
vehicle and disappeared. I find
that these actions ave not consistent
with innocence. i furcher find that

Mr. Cox lied when in his unsworn
statement he spoka of working on
recovrds in the guard room at the
relevant time between 1L.00 p.m. to
4.00 p.m. Thot was the {irst tine
this was mentioned. It was not
mentioned to the pelice when he was
eventually taken into custody neither
was 1t mentionaed when tho witness
Tulloch spoke of ceeing him at the
gaites working during that period, nox

when ae spoke of the reoguirement for
guards to yoecord inforwation from
gate passaes on log sheets. He toeo is
found guiliy as charged.”

in these circumstances, we cannot say that thoe verdict of
cthe loarned Resident Maglstrate was unrcaconable, and conseguently
this ground also fails.

or these reasons tne sppeals of both appellants were

b4

dismissed, and the sentences affirmed, except for a variation 1in
the case of the scntence in rolation to Cox which will be explained
hereafter.

On the application of Mrs, Samucls-Brown, we heard submissions
as to the inability cf the appoellant King to pay the total fines
immediately becaus: of circumsiances which wers detailed to us.

In the circumstances, particularly *he facrt that the forfeited
goods represented his life-savings and the distinct possibility
that he would, in the future, be batter able to pay the fincs, we
felt that this was a proper case to allow the appellant time
within which to pay the fine and conseqguently made the following

oraer:
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Appellant King to pay the sum of
$94,9¢1.50 immediately. To pay
S200,0060 on or before 3Cth
Septembar 1992, and 350,000 on
cr befecre 3lst Januavy, 1593.
Therveafter, to pay $50,0u0 per
menth until the fines arc fully
paid.

In vespect uo the appellant Cox, w2 wore informod by

Mrs. Samucls-Brown that he had been in custody for three months

Y

before the trial of the case, and that for the greater part of
the time which has passed since his conviction; he has been
treated as a prisconer because due to 2 misunderstanding, it was
not known in the priscns, that ho was an appellant. On that
Ltasis, we ordered that the sentence in default of payment of the
fines be varied, so as to allow for his release on the 18th July.,

19gz2.



