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The appellant was convicted in the Trelawny Circuit before
Courtenay Orr, J., sititing with a jury, for the offence of wound-
ing with inteout. Following upon this conviction,he was ordered
to be imprisoned foir thres years at hérd labour.,

Having heard the arguments, we allowed the appeal, guashea
i@ conviciion, ser asice the seuntence and ordered that the

appellant be reuricd in the next session of the Trelawny Circuic

—

Court. The appellant was offered bail in the sum of $5,000 with

a surety. We promised to pub our reasons in writing., We now lake
good that promlse. & raetrial baving been oraered, in the interest
of justice, we will refrain from ent=aring upon any detailed
analysis of the evidence.

Briefly, the Crown contended that the appellant went to the
home of the complainant along with Oph@r policemen and Jamaica
Public Service Co. Ltd.personnel vo invesiigate a case of abstracc-
ing electricity, a feleny. The police party surrounded the house.
The complainant ran from the houss, wheraupon he was chased by the

appellant and shot in -he buttocks while in f£light.
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The defance, on the other hand stated that the vaictim
bolted from ths houss armed with & knife. The appellaht shoutrcd,
"Police, stop”. The viciim ran up a hill and the appellant gave
chase. During the chase the appellant stumbled and his firearm
went ofi. “ghous were also heard frow another farearmw,”

Seven grounds of appeal were filed,but for purpose ¢i this
judgment, only two of these grounds reguira any Lfeatment,
Ground 6
Complaint is made as follows:

"That the learned Trial Juage failed to
divact the jury adequately on the issue

of accident and tnat this defact juxta-
posed with his treatment of vhe Applicant's
statement resulved in tae dpplicant being
denied the consideration that the jury
shoula nave given toe bis dafence.”

This was assentially a case in which the appellani was
asseriing that his firesarm was accidentally discharged. In dealing
wilh the plea of accident, the only directicon given by <the learned
trial judge to the jury, praior to their retiremznt was as follows:

"Becausae he has come here today, Madam
Foreman and menbuers of the jury, and
told you that it was an accident.
Therefore, if 1t was an accident, why
would he have this man go to Courvu
and perjure himself, %o t=1ll the judge
a lie. What was vhe ¢ for him to
go to Court and perjure himselfy Well
the officer asked hin, ne gzaid 1t was
an accident, Nobody can charge you for
an accident.”

This could hardly be considared e direction in law on the plea of
accident. This was no more tian a commpent on thé conduct. of ithe
appellant in trying to get the victim to plead guilty to the
offence of assault at common law. Wo where did the judge tell the
jury what Iin law amounted to an accident. Weither did he
specificallj t2ll the jury that the burden of negativing the plea
of accident rastaed on the prosecution.

Counsel for tihe Crown appreciated this defect in the summing-

up. &t the end of he summation ne addressed the Court thuss
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"MR. CuLiRKE: Before ihe jury retlies,
i don't know if I heard
your Lordship deoal with
tne dafoence of accldent.

Hib LOKDOLHIP: I dealt with au. I cited
the classic defencs, in
connection, and I dealt
with the defeonco. © told
them how tigy should deal
with it.

MR. CLARKE: Very well, saic.”

On caraful examination of the summing-up we have concluded that

the observarvion of couns2l for the Crown was extremely valid.

-

e jury retired ab 2:22 p.w. and werc rocalled at Z2:40 p.m.
when the learned trial judge diregcted chem as tollows:

"Members of the jury I call you back just
Lo make it clear what the defence is
saying. This ravolver went ¢ff accidaent-
ally, he was chasing after him, hse
stunmbled and fell and if he was injured,
then he was ainjured in an accident, and
you rewmeinbar Iotold you at the baginbing
that the Crown says 1L was not by
accrdant,

5o, if you believe tho stery, thav would
be no offonce; because he would not have
shcet the man, Lt would be accident. &
hope you understand that., So, if what he
told you this morning, if that 1s true,
that®s how it happensd, it would be
accident and he would not be guilty of any
offence. What the Crown is saying is it
was a delibexratcec shooting. Thaet's what
ycu have to decide. ) hope I make myself
clear. &o, please go back for me."

This further direction did not, in our view, adeqguately address
the carlior omission. Merely telling the jury that if they
believe the sppeliarnt’s story ha should be acquitted was wholly
inadeqguate. The rtrial judge cughit o have teld the jury, in clear
and unmistakable langquage, that it was for the Crown to satisfy
them that the shooiing was not accidental and thav if they
entertained any r&asonale deubt as to whether or not the shooting

was accidental then the accused was 2ntitled Lo be acquitted.
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The failure to so direct the jury amounted to a mis-
direction 1n law.
Ground 7
In this ground the appellant complains thau:

{]

eeo the learned Trial Judge erred in law

and in has interpretation of the facis

when he toeld the jury that there was 'no

contest' about the complainani baing

wounded by tha Applicant in light of his

equivocal statemsnt from the dock as to

who had shot the complainunt and there

being no e¢vidence adduced by the prose-

cution that ha had shot the complainant

and in view of the savidence of the

witnusses for the Crown thal shots were

fired by other policemen atr the scens of

the incident.”

This complaint is justified. The learned trial judge left

the issuc of how the victim sustained his injuzy on the besis that
the appellanc had admitied thatthe shot which injured cthe viciim
was discharged frem his fivearm. <“his was clearly incoriect. in
his statement from the dock the appellant said:

s

I gave chase and during ihe chase L

stumbled, my fircarm want off. Ohous

were heard alsce from another Elrvearm,”
This passage which contains the defence of the appellant, rayulred
the judge to direct the jury that they had te decide whether or
not the shot which injured the victim was disciargaa from the
appellant's firearm or the firearm of scome other person. in the
event that the jury found that the shot was discharged from the
appellant's firearm then they would go on te consider whetheyr it
was discharged accidentally or deliberately, as the Crown asserted,
On the othar hand, 1f the shot which injured the vicuim was
discharged from a firearm in the possession of some other person,
then rhe appellant was entitled to be acquitted.

in failing to so direct che jury, it cannot be said chat

the defence of the appellant was fairly left to the jury. This

non-dirccrion amounted to a misdirection in law.
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Miss Williams for the Crown urged that the Court should,
in the circumstances of the case, consider applying the proviso.
We cannot say that had the judge directed the jury properly, as
we have indicated, they would necessarily have arrived at the
same vardict. For this reason, we think it would not be appropriate
to apply the proviso} However, because of the nature of the
evidence adduced and which we have rzfrained from examining in
detail because of the declsion we have arrived at, we are of the
view that the interest of justice raguires that there ought to be

a retrial.




