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ViKiGHY, J.A.s:

s appecl cane pefore che coun: for re-hearing on A
veterence from Lue Governor Ganeral unde: section 4%{i)(a) of
wne Judicature (aApp=llare Jurisaiction) ACT whlch staies:

“29.(1) The Governor~Gz=ueral on the
considzaracion of any petitiosn ror
the axevcise of her dajesty's mexcy
or 0L any represen-ation maus by any
o:her person having referenc2 o the
coav.iciion GL a perscn on Lna’cument
or e ciaerwlise refegrrea ¢o Lir sub-
sacuwn (2) of section 13 ox oy a
R2sL0ea’. wagiserave in vartue of has
SpIC.Lal SLALULOrY suwamary alisusction
or o e sentence (ocher <na sen—
cence 0L Geatn) passed oa a polson
o cenv.cied may, if he zhinks £iv
at any ime, exthex-

(a) refer the whole case to the
Court and the casz snall then
be hearxrd and dececn o=y by the
Ccuiri as .n the cas- of an
appeal by a person conv.cred;”
The Governoy Giroral was induceds to adop. chat cours=s pursuanct
a petition on p=hilf of the appellant praying tnat nis con-

vi.ction pe ser 4s.de on onz or all cf “he following grounds:

1. ¥Foilure o upnolc a subm.ssion of
0o Ccase Lo answer.
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4, Vailure L0 hear the submission in
civd absence of tne jury.

3. Brror c¢f the wrial judga an his
Gaiiectaon vo ihe jury on whe actus
TeRE.

4. PFazluie of the wrial judoe to
witndraw che case from :he jury at
Lhe ¢lose of the prosccuv.cn case
o uhe ground that tiie evidence
againsc the appellant CoOUuSLSLEG
anvicely of widenciricacicn eviuence
wiiich was cof poor gualiity and was
wholly unsupported by any other
eviaence,

5. 2hel there were two imporiant pieces
of evidence noL Orougii. SuL at the
wrlal, vias

(e 2ae fact thao, whilst tne
evidence was woas che nan
e Ceown's wicnosses Laenc
Lified as your Peiitioner
arew a pustoi Luom behlna
nis pack witlhi s lefv hand
and rrred a pis-ol witn his
lert hang, you: Peircioner
18 righv nandsza,

{(b) The fact ihai piior to the
Z27th Fepbruary 1LY%61, youxr
Felivioner'‘s 2nolograpn was
published in the Jamasican
newspapers as i pecrson on
the police's nosti wanted
list and than oo was his
case tnat tchose Crown wit-
nesses wino claiwaed Lo have
Xnown your Peilt.oner iefore
<7th Fepruary 1%41 had clauned
Lo identify nim not necause
they had seen Ll on
Z7un Fepruary L1981 but racher
because wney haa seen nis
pnocograph in L@ newspapers,”©

Lhe ceoniencion in chie peciitlon is tnai feor Lhe avove-stated
reasons the penilieoner (appellant) has suiifsred grave and
substantial injus.ice,
in addstion oo the fresh evicencs mepLioneu 1N che peciliion

LC be given by on: appellant hamself and his mother, nocice of
MOL1ON Was sarved 20r leave to adduce furiher ovidence of two

“tnesses wno claned tnat they had wiipassea the incadent which
gave rise Lo che mMucder charye in gues—iohnl and tnhat they did not
see the appellany, whom cthcy Kuew, chers, Be 1t noted Lhac cneic

willingness L2 Zestify 1S peiny announced cwelve years afcer the
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=avent. in <he 2nd, nowevar, counsel oo Lhe appellant did not
call any oI o SUGESSTeU Witnesses anu proceeded to re-asgae
Lhe appeal wiihouw Che beneiit oI any <v.aince which had nou
been considerea by Lhe jury. it 1s obvious lnat the c2al inten-~
taon was to canalleage the identificacion of Lhe appaellanc in cha
lzghr of whe more recent cases on idoencificacion., 1N LNOSe CiLy-
cumELances, Since Lo Must nave bezen avundually clear cthac che
proposea fresh cviwench was no.L worthy o credic, tt weuld seen
¢ us tha:s Lhe aorte acvisable course would have wpeen for cac
Courc's opinzon ou the guestion LO have poen souynt under secrion
29(1) of the Judicature (Appellate Jurisdiction) Act (supra) whach
stactes at paraguaph (b):

.

‘e..1I h& desirzes Lac assistance
of t¢h+ Court on any point acizing in the

case with a view 10 the determinac.on of

vhe peticaion, refer chat po.n’ Lo Lhe

Cour . Iox ihelry oplnion wicieon, and the

Couii snall consider thc point so rzferrea

and furnish che Praivy Counc.il with cheir

OprNLOL Lhereoi.”
That proccaure would have aveided the poculiar situac.won in wnich
e re-hearing which resulied was not wivic was sougiht on che face
of Loe pehiu.on ans the appellant was @nzblea to present his cppeal
¢ SeCOons rile Oon Lhio same evidencco.

The appellian: had been inaicted fu: tne nurder of

“aswell Cnrcis.ins op chie 27¢h ¥ooruary, 1984, in the parish of
4t, Cacherine, He was tiied 1n che Homz Circuic Court before
Chzef Justice smidh o Hovember LS vo L7, 1983 convicied and
scntenced co Geatli, 4t the rearaing of his application ror lcave
o appeai on cian l4th January, 1%do, leacing counsel wnho repire-
scnced che appellant addressea the court as follows:

%1 have lookea carefully a®t tod summing-up

of che Chief Justicw and &t Lac transcript.
L canno- find any arguabl: grounas ror

challenging the conviction., L cannot
suppox+t L& application for leave o
appcal as I can find no arguable grounds.”
i1 the opinion cf che Courc, having cean 1w recorw,. there was

rno arguable poini of law or facc. Accercingly, the Presidant

brierly raviewed :he facts ana dismissed the applicacion for
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ieave to appeal and in Keeping with tae praciice then obtaininy
- such cases ne wiicten judgment was aclivered, Those facis
were relacted to wno Attorney General by letter dated June 21,
1969. The records do not aisclose any appeal to the Privy
Council., The nexi siep was the peviuion dated 19th January,
+993, to tne Governor General drafied by lawyeis in Londoa.

Befor. cniz Court, submissions oa punaif oi the appellani
Grd not proceed along the Lines adumora:ed in the pecition. 'fhe
issue befors us contered on visual xdentification. To deal w.th
vhrs chne facts mus: be tolu and the diccctions wo the jury
rxamined,

AL about L:3¢ p.at., on February 247, 1981, a pacty of
policomen nunmbei ing about twenty-iwo uncces the command of
Dzlective laspacter Uwen Johnson travelling in soveral velicles
went to Tawes Pan, an area con the 0ld Harbour side of ospanish
Town., The purpos? orf the mission was oo apprenena the appellanc.
Sncluded in i pasty wers Decective Acusing Corporals
Percival Willians and Leslie ashman ana iLhe ceceased
Caswell Chraistian. On arrival at YTawcs Pen che perivy splait iatco
WO groups. At Taw:zs Pazn there i1s a housing scheme consistiing
of hign-rise buildings benind whicn thner. is 8 ghecto arca. It
s the evidencs of Percaval Walliams chz @ after the parcy had
split he saw tac appelliant whom he had inown Ly name from 1574
&50uT Ve cha.Ln away in company wiifr Lwo other men, A wembor
¢f the party shouicd Lo nim wn a loud vo.ce, "Aye, boy, cone
here.” The app.llant crouched and ran oif <nu in the process
pulled a gun Lrom beneachk has shirt at the ceatxe of his bacs
wxth nis lorc hand ana firea shots 1n “he cirection of Detective
Wrlliams® parcy which was then about 1 chain from the appellant,
“he police recusned ihe fire but the appellant escaped out of
signt behind tne nigh-rise pbuildings and into the yhetre area
which 1s about oae-half chain from the high-rise bulldings.

“he police than begen a house-cto~house search during whach the

witness received iuformation which he passed on to his senior



-
officer Deteccive inspector Johnson., 4Yhuircafter the police
furtcunasd a house, This was a three-apartment L-shaped bozrd
house with glass windows.

Deteciive inspectosr Johnson chrew two tear-gas canisters
through a window in the front of che ncuse. They exploued ches
fire and smoxe appeared insiae the buiiding. A woman Cale runhing
and crying and af.zxy she had spoken wica the Inspector he LOOk
2 rifle from a memoer of cne parcy and eatered a room wnich opened
onto the verandan, He nade Lwo Craips 1nLo the room rescuing cwo
pabies who wors hanted to the woman, A bUiking natlress anc some
linen wer=2 afceiwaras removed from che ioom and water used to
put out cthe fire, After tnis boun Will.ams and Ashman took up
positions pehind the house, Williams posiiioned himself near

-~

a window in che back ©f thie nouse; asnm-i SLOOG On aajoining

in che neantime, Detective Insp2cior Johnson, DetecLive
Onis and Conscable Caswell Caristian eniered cthe living room and
approached ci aocrvay of the oiher bedroom in the house at which
therewas a cucue.'.n., Aaffecied py the ceav—-gas fumes Decectiva
Onis stepped mack leaving Constable Christian in front., Cholsclan,
wiiile ina crouching posicion; usea his lzfi handa Lo pull away
the curtain slighily when a shot rang out from inside that room.
Lnspeccror Jonnson fired two shots tnrough the curtain inte twne
room and recrea.ed -“hen he heara the pireaking of glass to the
rear of tne building.

betective viilliams accriputes che breaking cf the glass
<o the facc cnat vz appellant somersaazliind backways through the
window landing on s feec., He then spun around facing Durective
Williams then ran off firing shois ac Williems with a gun held
wn his lefc nand, 7The rirsc shot grazod Williams' lefc jaw
causing him to ‘ncow himself to che ground with face down. He
hen spun over on 1.8 back and traded sihois wicth tne appellant:
who had by tinen spun around facing nii. The appellant spun

arounc when he ran and bounced into & gavts., He now ian back in
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che dirzsction of tune witness Williams crouching as ne did so and
with nis right arm held across his forehead, Williams was sur-
prisea to sece the appellant still coning &o him despice hag
shooting at the appellant. The appellant ran pastc hom about
five feet away and e¢scaped by climbiang over a gate into
adjoining prenisas. The witness was unable Lo estimace cne time
which had elapsaed bekween the somersaul”~ through the window and
‘ne appellant's =scape over the gate. He said it happened so
Gyuickly. Tn2 witness had fired apbouc five ox six shots at the
appellanc who it “urn fired several shocs before escaping. Wiilie
wrading shots wxch the appellant che witness in his supins pos:i-
ion was looking ec the right side of the appellanc's face.
spart from tine grazZe to nis left jaw tnis witness sustained
injuries ©o nhas rigot shoulder whrch couzca him to change his gun
<0 his left nand but still firing auv che appollant.

In cross-azenminacion ne said he ccuid not ctell whac
Detective Acting Corporal Ashman was doing while he was engajyed
with the appellanuc, He could not say how many windows wore in
The house but thece were other windows. He was pPoOSLlLive inac
che man who somczsaul-ed through the window was the appellant
whom heé had known eince 1l%7¢ and whom hae had seen on many
OCCas1ons.,

Detecc.ve iAcing Corporal asnman coos nor appear o have
travellsd in the same vehlicle with Decactaive Williams because
.he first thing chat attracted hshman'sz sotention was the sound

i,

of gunshots from :li¢ alreccion cof the high-rise building which,
on Williams'® evidence, ovegan witn the appellant shooting at tho
police. Having alightea from his car ne went in the direction
from which the scunds came and there he saw the appellant, known
to him as “satta John", about cue chain away running towards the
ghewto area. H2 had a right side view of ithe appellant's face
who he said was firing a pistol held in huis left nand. He had
£irst scea tne appellant in 1979 while stavcioned at the Caymanas

Park Police Stanion about five miles from Spanish Town, He joined
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in the search for the appellant and wicncss2a the tear-gas being
thrown inte the house and the suovscguent rescue. Thereafcer he
pos.tioned nims«1l{ behind the house buc on adjoining premises
not far from Williams., About one minuce later he heara gunshous
inside che house followed by the appellanik somersaulting backways
zhxough the glass window landing on his fect ana .urning around
towards cthem. The appellant then ran wowards (he wiiness in a
crouch, his right acw across nis forenead while firing at che
wiiness who recurned fire, The appellanc ran past nim about
wwelve feet away and during the encounuv:yr ne saw the appellant's
face. Aftver cne @ppellant had passed inim ae heard williams cry
wvut and when he lcoked he saw williams holding the right arm
with hais lert hand. In the meantima, he appellant escapad over
a fence.

On the yuestion of taime, he said nis viewing of the appel-
lant in the vicinity of the high-risc bullding lastea for a coupl=z
of seconas and thc incliaent behina the house lasted split seconds.,
He, too, was surprised that despive tiac shots fired ac Lne appzl-
lant he kept coming at them and felt kno appellant musc have bien
wearing a bullet-proof vest,

Lt was in crosu-examination that it was elicited that
“hie apprehensior oif che appellant was ihe purpose of the wrip
Yo Tawes Pen. His credit was challengsd on rhe guesticn of the
“ime they lefc the police station - hic aeposition differed from
his testimcny In couxrt oin Lhis poini, Ho was also challenged as
o0 the number of shots he had rired., His Geposition recorded
three as oppos2d 1o 83X 1n his teslinony. But the ROSL sS2rious
contradiction demonsiraced relaved cvo waen he first saw the appeil-
lant. that day. He drd not remember celling the Resident Magis-
Lrate, "I saw the accuszd for the first Lime that day when be
jumped througii the window"”, cven cthough such a statsment appeared
ia his deposition,

Deteccive Inspaector Owen Johnson testified that when he

arrived at the southern section of Tawes Pen ne heard gunshot
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Lo the norihern section and after he alighted from nis vehiclie

ne¢ encountered a nan, whom ne does nou purporit to identify, who

craded shots with him and chen ran away ouc of sight along “he
canal. Arvoy the ancident at the house he saw a different person
running from »oen:nd the house, but agais h2 did not identify thac
pexson.

The medical evidence aiscloseu taat Constable Christien
hzd been shotw pelew the rignt eys chae ruliel passing through ohe
brain ana exi.ing on the righe side of ae skull, fracruring une
skull and producing messive hacwosrnaga,

it was pot untal July <23, 19dZ2,. tha® iaspector Johnsca
saw the appellant 2n custoay at the Ceniral Police station whers
he arrested him on a warrant charging him with che murder of
Caswell Chrisiian, On being caucionea, Lie appellant madz no
siLatenent.

A submission oI no-case 1O answer having peen overrulea
che appellant iade i unsworn statemenc:

iy zigiv name 1s Glentord Campbell.
The police them call we by Lie name
Lenford Hamilton., I live & spanish
Pown . Cons.ruction Worker. Well, my
Lord, . know nothing at all aboul
chis cass. 1 hear people ccll ne
chiat o wentea for police muoder and

L tuan gave up myseli co the security
forces. & have nothing morz2 co say.”

The defence cloused at that point,

The vaery doralied summing-up laswed Iiom :1:20 a.m, ©o
2:29 p.m. and after retiring for eleven minutes the jury ceturned
2 unanimous verdict cf guilty.

Tne single ground of appeal reads:

“"The identification of the appellant as
the person who had run from ihe house
1N whici Cons. Christian had neen shoi,
and by inference the perscn whio had
nmurdered Christian, was ass.sied by
inadmissible hearsay eviadzaca, This
identification by Cons. Wiliiams and
Ashmarn was poor and by iiself woulad
have boen .usutficlient to »n? lefi Lo
the jucry. The ideniificacion, how-
ever,. wus strengthened by ev.dence of
what vvas told to Cons, Viill.ams and
related to Inspector Johnson resuluing
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“in the house in wnich Caristian was shot
being surrounded by the Polize.

The appellant had first bean Ldentifiec
oy boti Cons. Williams and Ashman as the
man who had shot at the Police party and
ran onc of sight into a yhecto area.
Some:time lacver while the Police were con-
cucting & house-to-house sezcchh 1n the

cea Villiams receivea ianformation which
he told Inspector Johnson (pp 14 & 69)
which resulted in the particular hOUS“
oelng surzoundea by the Police. The jury
must ave been left with th: impression
cnat (was vo) che effect thet the appel-
lant had enterca tine particular house;
and vhe man who lacer ran Lrom the house
was the same man who enterad, There was
nc admissible evidence Lo siuow ithat the
appellant haa ever enitexed <he house
where Christian was murderea dut there
was cvidoence of the preseance of ocher
men in che area, at least onc with a gun
shoowing at the Police at tho xclevant
come (pp Li, &7 & 95)."

v will readily oe observed that no conplaint has been made aloutd
che summing-up of wha learned Chief Jusitice. However, the sub-
niesions ranged nuch wider than th2 grouna of appeal suggests
thus rendering il nogessary Lo examine Ca Summing-up.
Subnissions .n support ¢f this grouna ran thus:

“Tne c¢locumstances of the identification

of the appellant were 1asuifiicient for

acceptance by tihe jury so they coula be

sure <he appellant was the person at

L@ seane ana the one who murdered

Christian,
Thac 1s how L@ direct thrust of the appesl was made. Thereafter
s¢parate forays were launched at the critical areas of the prose-
cution’s case, v.d:

1. 7he viewing of the appellant at the

first and second incidzals by
Willirams.

[ N
°

The viewing of the appzllant at the
fazrst and second incidancs by
Ashman.
3., Inspector Johnson‘s rzason fou

;wA.chxng the house in wihiich Chraistian

was chot,
Concexning @Williams, it was coutended that no linkage shoula be
nmade between the :wo viewings of the appellant because it dad

not. follow logically ithat the person whom he saw at ctho first
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incldent was che person whic shot Christian. Accordingly, the two
viewings should be regarcea independenily.

The logic cof this submission is difficulc to accept
because the evidance of Williams 1s that Lhe person whom hz had
known since 1978 is iLhce person whom he saw firscly by face in
company with two ovhers and who ran off while firing shots at
vhe police; and, szconaly, ne was the same person whom he saw
uy face arter he had somersaulied tnrough ‘““he window and there-
afier engagad him in a gun pbatcle, The case was not presented
~bat the man who sonzisaulted througa chz window nus. have beon
the same man wno was seen at the firs: incicent half an hous
carlier. Rathner, cuc case was thaco cae man who somersauiied
through the window zfier Christran had oecn shot was cecognissu
by Williams to be the very person who had been seen and recog-
n.sea at the first incident, Williams had testifiea to having
gpoken witn wne appsllant in 1976. in an affidavit by the
appellant dated 22ud June, 1995, it emearges that they are not
ctrangers., Paragrapn b states:

"Tha: although I might have scen

Acting Corporal Williams pafore

the wrial. we had never spoken,

and : can say for cercain chat I

nad naver seen Acting Corporal

Ashman or Inspector Johnson

before tiat day.”
Sc on that issue thce question nust pe whoether the jury had
adeguate direciions cn the assessment of visual identification
cviaence,

One aspeci oif the prosecution‘s case was criticized as
being admission of hearsay evidence., Lt had¢ to do with how the
police came to search the house in which Christian was killed.
The evidence appears at pages 14 to 15 of the transcripc as
follows:

“A: The accused man ran through a gace
in.c the ghetto area whan i1 lost
szght of him.

Q: Aafver you lost signt of the accused
man did the members of the police

party do anything in r=2laiion to
th> area that he ran ia.o?
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“A: Yes, ma'ain.
Q: Wha. aia you do?

A: We carried out a search 7. the area
Ln wiilch the accused rail.

Qs Can you tell the court wheti kind ot
a search was 1t? 3Secarcn of pervsons
or search of whatr

A: Houc< Lo nouse.

Q: During the course of thac hcuse to
nouse search did ycu, yoursclf;
personally receive aay iaformacion?

A: Yes, ma'an.

Q: Heving receoived that iaformation dia
you ccommunicate that rafsimacion to
any cthicr member or youl party?

Az Yas, ma'ani.

Q:  To wihon did you comausicoLe?

A:; ¥ spoke with Derectives Ianspector
Jonnscn, ma‘anm.

s Afcer you spoke Lo My, Johnscn dia
you ¢@ anychaing being done?y

A: Yeos, na'ant,

Q: What was i1ty

A: A house wnlch LhRe acCuicf...

Q: Wo, dia you sze anything »:ing donc?
Wha'. €¢id you see after you spore to
Mr, Jonnson?

A:; W surrouina a house; ma'an,

Q: Abcut how many police officers so
far as you could s«e, so £ar as you
could see with your eysSs surrcund
rhe house?

A: i céan yvemewber five,

Q: Afuver the house was surcourded did
you sce any membexr of that police

party do anything?

Az Yas, ma'an.

A: Detective inspecror Joanson threw
teer—gas in the house, modam.,”

The contencion here is that the eviuzncs £o1ll vietim to what

Lord Devlin called "he customary devicaes in Glinski v, Mcinver
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11962 A.C. 726 ac page 780 to 781 whereby hearsay evidence of
a conversation i3 admitted nov py eliciicing the contents of che
conversation or a written document but by adducing evidence of
what the conhversation or document was abouc. He condemned such
avidence as clearly objectionable. Did such a situation arcise
in the instant cas<? The fact is that There were some twenty-
two policemen ungagcd in the excorcise »f szarching the area
from house to house. There is no evideince that any of those
policemen apart from Williams and Ashman knew the appellant and
there is no evidence of any civilian paruicipation in the aousc-
to~house seaxrch. Tihe nature of the szarch was such that in all
probability every house in the area would be searched and it
is impracticable to contemplate such a s2arch being executed
without any communicai.ion between those 50 engaged. issue 1s
caken that the incomplete answer, “A house which the accused...”
went to supporting the identification of the appellanct, But
aven with the utmost care we are guite unable to s2e how such
a claim can be sustained on the basis of those four words.
Such a claim can only rest on speculacion and that 1is not
permissible.,

Ashman’s first reference to the appsllant on that fateful
day was elicited acv pages 52 to 53 thus:

“Q: “The vehicle that you travalled ing
2o you recall where was Lne craver?

A: 1 wvas the driver,

Q: When you ran in thau direction. did
you see¢ anybody?

A: Yes, ma‘am,

e

Who was it that you saw?
A: 1 saw ‘Satta John' running.
Q: Vhe was that? What you call him?

A: That man there, ma‘am. The accused
nai .

Q: The accused man? You saw him do
what?

A: I saw him running towards the ghetto
area.
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How, when you saw him, “ho moment you
=i eyes on him, about whau distance
»om you was he?

S
=
L

A: Aboui a cnain.

¢: Can you point out a chain for che
Court?

A: It is a little more than thc length
of the court-room.

A little more than the lcagth of the
couri~-room, you say, aphd ycu are
pointing from pchind the judge to the
ond of this room?

| @

A: Yaes, ma'am.

Qs Acn chat uvime what part of chis person
wiagm you say was the accused could you
Sl

Az Lrdeways.

Q: Can you recail what s.ide?

A:  facht side,

Q: Could you see whether 12 hae anyihing
~nary of nis handsy

Az Yoo, ma’am.

Q: What?

A: He had a piscol.

Q2: Where?

A: In hls left hand.”
That viewing, he said, lasted for a couple of seconds. The

ccond viewing aftor che som2rsault chrough the window he juaged

48 lasting for « splic secona. it was submitted that Ashman's
evidence should no: have been left tu “he jury the moreso
hecausec, 1L was contonded, his credit had been impeached oy his
depositcion il cne guestion as o wihecher he haa known tha appel-
lant leng before ihe day in guestion.

For c¢hz Crown Dr. Harvison subniit-2d that on the question

=

of the length of “ime regard musc be had Yo whait ctook placeé in
che period mentionzd, In the first inscance the witness saw ithe

appellant running for about one chain unixl he disappearcd in'o

ihe ghetto arceca. Thenr on the second instance he saw him somersault

backways througn th2 window,; spin around tvc face the witness,
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run off while firing at the police, bounce into the gate which
made him run back passing the witness at a distance of some
twelve feet albeit with his right hand across his forehead,
before disappearing over the fence, < agree wich Dr. Harrison
that those events could not be donc in what 1s normally acceptced
as a "split second.® The jury would thus be able to make their
own judgme:nt of his assessment of time,

t will be necessary to scet out tha summing-up i1n extensc
in crder to put in perspective the complainis made by the appel-
iant, The reputation of the learned Caici Justice for peing
scrupulously f£air ana meticulous is appaucent from his approacih
o and treatmeni of thoe issues. Beginning at page 120 and confii-
nuing to page 124 h set out the prainciples which should guide
the jury in resolving the vital issue of visual i1dentification:

"Has ev.dence been put before you upon

wnich yeu can feel sure tine: this accused
anc no oiher was behind that curtain and
fired that gun k:lling the Constiable? On the
cvidence presented beforz you can you feel
sure that chat is so? And i1f for some rea-
son you are not sure then you must acguit
him.

Now, &s learned counsel fo: the defence

has done, gquite rightly, he has broken down
0 two the first quescion. Was tne accused
on the scen2 au all? Has he been identified
by the eviaence so tnat you can feel sure
that he was there, that a mistake as to
identity has not been made, =nd you can feel
sure that he was on the scene doing what the
witnesses described him as <deing? That is
the first issue. And the sccond issue is,
if he wvas indeed there and indceced in the
nousc as has been testified co by the wit-
nesses, were the circumscanczs such thac

you can feel sure that it was se and no
other who fired the gun that killed
Christian? So let us deal w:.ih Lhose issues
ROW .,

First, &s to the question of identity. The
accused made & statement from the dock,
which he was entitled to co, and you must
cake it intoc account in deciding wnether
the prosecution has proven iis case so chac
you feel sure of his guilc. You take it into
accounti, bearaing in mind tha. whac he said
wasn': Lested under cross-azaminal.ion, and
give it what weight you think it deserves.
And whai he told you, memozxs of the jury,
1s “hat he knows nothing abouil the case.
You will have to say whac he means by that,
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“Thac ne vasn't taere at all? if he were
on the scene and didn’t Go iv 1 would
expect him to tell you thai hr was there
anu it ‘was not me’. He said, 'Yl know
noching at all about it?, anc we have to
assumz hat what he meant by that is that
ae wasn'i there. He need not say anything,
because as 1 told you the ovurxden 1is on
the prosecution, the prosecution has to
nake you feel sure by evidence that he was
there and was in that house in which the
police Constable was killed.

How ©hils brings into focus the guestion

of visual identificacion, and a Judge is
under & duty where that arisce for consi-
daratioln in a case; on tie guastion of
idenciiy Lhe Judge 1s under @ duty to
caution a jury on the way in which you
assezs veicual i1dentificacion, and it is
nzcessary Lor chis to be Gone because in
human experience it is a COmaCn occurrence
for misitaken identity --- four other

people - for mistaken identiiy to occur.
You hezivd Mr., McKoy, learned counsel for
cha defence, ctell you of instances where
he nas been mistaken for soneboay else.

No doub: you have haa that exparlence
yourselves, i have been many times mis-
caken for other people, and : usually

t2il che jury that the mos: outsvanding
pevson i have been mistaken for is

Mr, Shearer in the days when i was nuch
younger, and he was nuch younger. indeed
a pulice iInspector who should know me

once svood up and had a conversation with
me all the time believing i was Mrx, Shearer.
{ was so a2mbarrassed for aim that I aid
not let him Xknow tnat it was nol Mr. Shearer
he was talking to;, anda so he walked cff
bzlieving he was talking vo Mr., Shearer.

S50 the reason i1t is necessary to give

cthis warning or this caution to the jury is
ithat a person will go to the witness hox
anu swear that they saw a particular person
doing something and yet thoy are mistaken,
but as far as they are concavined they are
right, For instance 1f thel inspector who
spoke tc me thinking [ was Mr, Shearer, if
anyching turned on the guesrtion of where
My, She2arer was on a particular day cor a
particular time ~ suppose LT was said that
Mr. Shearer had knocked down somebouy where
he had spoken to me; that iInspector would
go anc swear on cath that on “hat day or at
that time Mr. Shearer was in thet aree
becaus: he saw and spoke to nim but it 1s a
mistake as he was then speaiing to me. It
1s for that reason why a jury has to be
careful in dealing with guzscions of visual
identification, that a person who comes and
says I saw a parson do so aind so is not in
fact making a mistake as to Ldentity. And
you mighit say now, well how could anybody
at any stage ever believe anybody about
visual iden:tification, becausc 1if what you
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“arc saying, what you the judage, what you
are say.ng, well we can nevar be sure
about that...but of course you can be
sure depending on the circumnstances. So
ther:z are a number of marters which a
jury mus look at and considc: carefully
in deciding whether to accepe evidence of
visual identification.

The £ivst thing a jury locis at is the
yuestion of whecther or not the person who
is doing the identification, that is the
witness, Xnows the person o2:ng zdenti-
fied., in other words, was :he accused
Rnown to the witness before - whatever
case? That's the first essenclal, because
the simplc reason is this: It makes guite
a difrerence as 1e whether & person iden-
L fles ancther or not, whathor e was
Knowi o the other before¢ ... ana that is
commonsLise. In ouier words. LI the per-
50N was not known tc the parson doing vas
idencification pbefose tine ineident occurred
then the chances of mistakon ‘dontity are
greacer than if che person was well known.
il OLhAar words, you see a person and it's
somebody “hal you know well, vou arc less
likely o make a mistake aboui Lhai per-
son's icontity chan if i1c was & person who
you nevzz saw before in your life, 1Iu's
comnonsense., So that i1s oa2 matter about
which a jury has to look. Look at that

CO says Was the person kunown beforenand?
But, of course, even where :the person is
known beforehand you can nake mistakes,
and that is wny I have said, you know,

you might have spoken tc someboay who you
wnought was somebody e¢ls2, somebody who
you knew well, Thati's the first matter
ycu 1ook at.

The seoconc macter to look 2 ils: Was it
day, or was it night when the person was
seen? If it was av night hexe Ls a
grealer yisk of your malking a mistake

chan if i1t was day. Again, :chat is
commonecense, 1f it was dayv...whether it

pe day or nighn...but whac dlsience were
chey apaxt wnun the person was seen? Was
Che¢ porson seen near or fary  Thoe neavrer
the person is seen the less chauce of a
mistake than 1L the person was far, rFor
what lengch of time was che porson scen?
whai part of his ovoayr Warurally, pecple
are identified by their feztures. Was

thn fece s2en? For how long was 1t seea?
LE 1% was just a flecting glance there is

a greater risk of mistake Lhan if the
person was secn for a reasounable length

of Lim2. Bear 1n nmina when yocu are con-
sidering time:; How long? For ten seconds?
Ten seconds 1s a long time., Twenty seconds?
50 thes2 are the matiers which you take
into account and consider; ard see whac
opportun-iy there was for the person being
icentified, in this case ‘noe accused, and
yon look at those circumstances and make up
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“your own mind as to whethes ox not the
evidence convincas ycu that a pesitive
identcification has been madc .nd that a
misuhhc is not being made as .o the
idancity cf the accused.”

Before moving on to consider how ihe learned Chief Justico
applied ctnese principles to the evidencc, we wish to make cerivain
observations. Firsu of all, it is noticcable than the languaga
used by che Privy Council in Reid v. R. [1989) 3 W.L.R. 771;
(1990 A.C. 3637 (19901 90 Cr. App. R. 121 in dealing with the
guestion of visual idencsfication was not the language enmployed

wy the learned Chicef Justice but since what is required is not

adnerence o a formula (5ee Wayne Wyatt v, R. Privy Council

hppeal No. 25 cof 1992 and Ashwood and others v. R. Privy Council

Appeal No. 31 of 199Z) but the adeguacy oif the directions in
alerting the jury to the dangers of visval idencification thesc
direccions will fall “o be considered zn che light of this
reguirement.

Having steled the principles, the lecarned Chief Justice
proceeded to cxamine vhe evadence in tie light of those principles.
Dealing with the guestion of knowledge <¢f the appellant by
Williams and Ashmen, he reviewed theicr avidence taking into
account the crit.cisms of the defence., Raferring cvo the facc
-hat aAshman had testified that they nad gone in search of the
appellant he caucioned at page 124 to 1&5:

“Wha. Counsel for the Defence has said
is thac, bhaving gone to search fcr ham
thgy wzze influenced by thac fact, that

chey went te search for him ana so that
made them saw him when in fact they

might have been making a mistake. 1
don't know whether that appeals to you
cr not, but what you hav: Lo decide 1s
not. Lthe guestion of why ta2y woent to
search for him; the question is: Did
they see nim really? Hdaving gone Lo
scarsch for him did they find Lim or
did they s2c him? Has evidencc deen
put before you upon which you can say
you fcel sure that they d.d see him
and not making a mistakXe that ~hay
aia?

z+ is plain that here he was emphasising ihe reliability of fhe

ovidence of the witness in this regard.
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Further, rcferring to the crrticism of che witnesses, he
said at page 125:

“Dcience Counsel is saying tnac it wasn't
che accuscd, 1t was some ohaci person

wheo they mistook for the accusaed; ana
wnat Counsel gallancly say ios  They ace
w0t saying that those policemen ar=z liars.
Counscl don't always refer Lc pelice in
chose gallant terms., Others say they are
obvicus liars. As & matter of fact they
call thom all sorts of nam:s, but Counsel
doesii' o do that, Thay arc not saying

chey have come ana cell deliberave lics
on the accus2d; they are saying they are
mistaken,  You have to say whether cney
ar: 112rx5 or not, and irf caey are liacs
you can'’ convici a pcrson < wne evidence
chatbt %oy are not speaxing tihc cruch,”

i the previously ciled poriions the issue was whether the
witness=2s were mistaien. Here 1t is whither chey were lying and
the clear admoni:ion was given to acquii if they so found,

Un th question of whether the witness:zs had spoken to
tie appellant as they had testifiea, the direction ito the jury
{(at page 127) wasg:

S0, thore you are, members ol the jury,
both tnesc policemen upon whom the pro-
secution are relying for identification
nave sald that they knew th2 accused
oufore, You will have to say whether
you believe them ox not,"

Turning to the cppertunity for the witness Lo s2e the
appellant, the learnca Chief Justice revicwed first the evidenca
cf Williams as to hie seeing the appellant when they arrived at
ihe scene and then 4rxected (at pages 140 1o 129):

"Yeu will have to say wheutiaar, if he saw
the accused,; 1t is crue that he saw the
accuscd, that nc had sufficicent oppor-
tunity “o sce him and could identify
nim and make you feel surce that he has
not made a mistake when laczr on ne
said he saw the accused wnen ho was
pehind the house, whether the fact of
naving seen him before would strengchen
his ev.idcnce of identification later on
when he saw him come through the window.
S5¢, you wall have to say wueiher you
believe this policeman saw :tue accuscd
out by the high-rise building. ...

You remember i told you distaince is
imporwani, knowledge of the porson,
distance, The distance he jndicated
was abouc the length of this court roomn.
He said: ‘I could sec all ol his bedy;
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“whain L Lixst saw him 1 saw nls face.!
and e ssia there was nothing Lo prevent
him sa=zi.ng hias face properly.”

Hroxt, he rominded che jury of the wiinass' evidencce orf
a¢ had for vicwing the appellant and chon endeds

"You will have to say whetha: vhat was
suificient time for him to be able co
positively identify che accused, iu
oth2r words, where you can fael surc
that hi was nou making a mistake.”

the time

furning to the opporitunity of Ashman, he rofarred to the cinmo

anG distancte staced Dy Asnman aud than saic ac pages 131 to 132

"Did npe have as §good an oppor-uniiy as
Williams, ¢r aid he aave such an oppor-
turity -+ that is Asiwan -~ that you can
say you foel suarxe :n rac. taoo e dia
sco hem at the nagh-risc buillding?

When youn are consiaccing whuoon2r it is
veus whaen he sand ke sew ans acoused
aw the slgh-risc building, a vouly
impos: tant picce of 2viaenc. was brought
out »ny the aefence,”

L2 then proceadad ho weal wich conuvrsadictions betwaen Ashman's

geposition and his cvidence before Lhe jury and in emphasising

the significancz of the contradictions h2 said at pages 134

Lo 135:

"Buu what 1s vital as far as the case is
concorned 1s the laencificaiion at the
proeiiminary enguiry, members of Lhe jury,
becesuse you know the guestion of identity
is cxvramely importanit in this case. it
is vital., Lt is the whole issue in the
case. aAnd here you have thls police
cfficer saying, he i1s recovded az having
sald ... he said he doesn®t romember say-
ing oty he coesn'i say ne oaoixd it there
and n¢ nade a mistake; he zaid he doasn't
remomber saying ic; and even whoen his
aeposition was shown to him un said he
still docsn’t remember saying that - and
what coes he say hercr... he 18 recorded
a8 waving said av the prelimicary 2ngquary
chat o saw the accused for the first
time thac aay when he jumpad fiem the
window bohino the house - walcl: means
chac he didn‘i see hinm atc the high-rise
building. This is what it neuns, that
when he was giving evidence ai. the otcher
court ¢ widn't say he saw bim ac che
high-risc building.

Now s.nce this accusea is cho person who
18 being identified as having been on the
scene and as having commitcied vhe murder,
if it s true chat he saw him at the high-
risc building, as he said herz, would you

o
o
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“oexpoct nim when he gave ovidence atw the
preliminoery enguiry to say chat he saw
nim?  Ang 1f he didn't say th=n that he
saw nam anc said that he saw him foxr the
firs: wlime, in other words, ho was being
asked, when Iirst did you soe him that
day? e said, behind the building
whrougn the window, how cnen if ne said
1L thers oes he come here oand saild he
saw hia at the high-rise buildong: ia
othcs worsds, Counsel said st thaw
might bo a mistake. Zt's more than that,
mcabzre of the jury., He would be walling
2 liz, You can't make a misiaiie about
chat, Why does he say he sav him chare
whin at cne other place he sa..d he saw
nim for the first time? 3o a2 has added
Lo wha® he has sald, and you would have
Lo say whothey you believ: him .n view
of wihat he said, it’s more viial on the
gquesticn of identificacion, whothein you
can beliove Corporal Ashman wicn ne said
ne saw ke accused twice tnat day, when
ac ha preliminary he said 12 saw aim
once; and that is the way ain which what
he said a2t the preliminary eaguiry is
useu in the case, for the purposc of the
credit which the jury is pusparcd to
give to the evidence of the wiiness herxe,
So thal. s tha evidence about —nc ques-
tion of identity at the high-rise
buirldirg.

Corporal Ashman said the accuscd man ran
inte the ghetto area out of sight and he
and < :noys followad ang Logan scailcning
down ohaerc in cthe ghekto urca. 1L was
suggaested ve hum that it is nol trus

chat hoe saw the accused ruaning from the
nigu-~riee building; and he saic it is
tue cha”. he saw him, Well, cof course,
ycu weuld have to say whethar you belicve
him in veew of what L nhave jusi cold you.'

was suvmiticd thac the learned Ci.ef Justice
rawvn Ashman’s evidence from ta. jury. Ho a
such a propesition which is pregnant wich di
<ial judge begins to usurp the fuanction of
naL poyrtzon of the cvidencs walch has been
consideration by che jury tnore arises the
the jury gotiing & wrong megsage that despy

by tne judge they are vo accept cha eviden
wm to coasider, Altermativaely oi ceould pro
e minds 2i the jury Lo be told, as they mus
are che sole judges of =ao £an .5 only vo fi

tho judge has not abided by his own advice.
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being coantenazd for is an alvoyether Jdifforont situation frem
whac obtains wnere a judge, in the exercisce of his discretion

disallows admissiblc evidence becausce iis prejudicial effoect

outwaeighs Lis probaiive value, See Selvey v. D.P.P. (19706

A.C, 304: {19062 4 W.L.R., 14%94; K. v. Sang (196U} A.C. 402;

CY Cr., App. R. 2¢2; Richard Scott et al v. R. P.C. 2Z2/87 & 52/0¢c.

Whereas the —roauwnment of aAshman’s cvidones in ¢he manner sublsilod

lda o
by e, PRipps was not permissible ic is obvsous zhai the laarnad

Chiaef Justica rogzreGoc what porcion of the evidence as repuaoaons

wing a significan® veakiasss in the prosacuiion’s casc and wa can

find neo fault in hos treaument tnexcor,
The cvidonce of L[aspaoctor Jounsen o’d not supply any aid

to the idcntiilcalon of tha eppcllaant. That was pointed out Lo

whe jury.

n s.nilar Jdoteiled mannere the 2viconce of the eveaus
bohand the house wae examined and. La rolation taercto, the jury
waere told at pages 142 tTo 143:

"liemberz of the jury, please bear in mind
that in aay case put before you by the
progecuition and several witnesses are
called wo give evidence, 1t is open to
you o bzlicve one witnhess as agailnsc
anocher; and if one witness convinces
you a2t he spoke the trucii, nd you
den'i pelieve the cther, ¢harn you can
accept the evidence of that witness who
has convincea you and rejec. the ovi-
doneae of Lhe cther. in ot words if
you have twe wilnoesses, ons is a nope-
Lless witness who you disbelicve, and
onc you obelicve, the fact har you Gis-
believ:s: one coesin’t aenrac: fiom the
cevadcnzs of the other one. Thoss are
pecple spcaking of an incueen: which
Look place some timnc ago, and it s
opan o you to beliicve poih, ox believe
one and not believe tae othar. They
are noc tied togeiher, so vou have to
decide vhetiher boih are speraking tho
truiir, or one 15 speaking the truih,
or non¢ I& speaiking the truth.”

Of course, this cliroction does not decract from che cricicism
which was earlizr levelled at Asimam’s ovideice which related
to the farst incident but it will be rocalled that the jury was

thers put oa cauticn as to whether they would accept Ashman's



evidence about the second incident which is now being dealt

with,

The summing-up ends at page 155 anc at pages 151 to 152
the jury were told:

"How, you can only find che accusea guilty
of murder as being the person who shot
the dsceased if you teel sure that he is
the person who jumpea throughn the window,
and you teel sure that it is he who shot
him, and you can only find him guilty by
inference from what has been put before
you if the inference tnat it is he who
shot the ceceased 1s guite inescapable,
in other weras, that it is cthe cnly rea-
sonable inference that you can draw from
the circumstances, that 1c was he who did
it. And if the circumstances are capable
of the inference that 1t is somebody else,
it might have been somcbody else apart
from the accused, if you rind that he is
the parson who jumped througn the window,
then you can't draw the inference and
say, .t is he, like the two cats, if the
circumstances are such chat wherve might
have been somebody else in the house who
actually dia the shooting, and although
the accused was in the housc, 1.f you feel
sure Il was he who jumped thirough, then
that ocher person might have done Lt, and
this is what ccunsel for tho defence is
asking you to say, tha:t the circumstances
arc such that you cannot fecl sure that
he is the person who did ii,; because they
are such that it is capable of the infer-
ence that somebody else was in the room
thera apart from the accused, if you
balieve he was in the housc.

So you have to look at the circumstances
and say what you find. As i say, 1f the
inference is guite i1nescapable that it
was ha who did it then of course it is
open ¢o you to convict him of murder,
but you must feel sure that it is the
only reasonable inference ihal can be
drawn,

Now you heard the address of Mr. McRoy

i vhich he suggestcd thal somebody else
could have been in that ncuse, You will
hava te say whether you agrec with him

or not, but let me remind you of tne
evidence from which you are asked <o draw
the inforence that che prosocution is
asking ycu to draw.”

Thereafter the learnca Chief Justice compactaa the various bits
and pieces of evidence of the events ac the house the f£inal aspect
of that drama being centred on the 8ft x lCft room where Christian

was shot,
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Then just L2fore the jury retired here is what they are
cold at page 154:

“50 that is the evidence you have before
you. Ar2 the circumstances abour which
L have just reminded you capable of
having any ocher reasonablz interpreta-
vion than that the accused - if you
beliav~ 1{ was ne who jump=d througn
the window -~ than that it was he who
shot the deceasear If the circumstances
are capable of the interpreteiion that
there was somenody else there who uid
it; oven though you believe the jumping
chrougs the wandow, i1f the circumstances
arz capable of scme other interpretation
other than that icv was tane accused then
you can'® convict num.

Lf <he circumscances are capable of no
other ilnLerpretation, if it is guate
lnescapable that 1t was he zlone in that
house aad that it was ne wnc had come
through Lhe window armed wi“l @ gun and
had shot the deceased, and nobody else
who sho® him, then you can ccnvict him
of murder,.”

AL the end cof this review it is clear that the central
~ssue of visual identification, which depends for proof on Williams
and Ashman, was very thoroughly examinad. Undoubtedly there was
avidence for the consideration of tne jury. We are certainly now
of the view tnat the evidence falls wicnli that category to which

Lord Widgery refecyrad in R. v. Turnbull {1977 1 g.B. 224 at

as being -

¥eespOOr as for example when i dcpends

sclely on fleeting glance o: on a

longer obscrvation mace in cofficult

conGic.ons.”
which he said should be withdrawn from th.o jury. Conditions for
viewing may be difficult for differenc reoasons, for example,
distance; obsuructiion, hostile action 2tc, It is a fact of life
that craimes do noc as a rule take place in ideal conditions s0
as to exclude any form of difficulcy in the nature of the evidence,
Tc hold the contrary would be to issue a charter to crime which

is certainly not wha': Lord Widgery, C.J. had in mand.

R. v, Tyler 1592) Crim. L.R. 40 answers thac fallacy:

“The appellancs were convic:maed of cffences
connectad with poll tax demonstrat.ons.

On appeal the identificat.on ¢vidence was
challcnged., Two police officers had given
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"eviaance identifying tne appellant during
rhe dencnscrations. The concention was
cnat such evidence ought to nave been
axcluded under Turnbull (1$77) 63 Cr. App.
Re 132 a@s v had taken place in difficult
circumstances since peopls would be moving
about during the demonstraiions making it
difficult to maintain obsarvaicion on &
particular person. It was also objected
that the svidence of one police officer
in those circumstances, claimec to be
poor, could not support che ovidence of
the oznor officer operating in the same
circumstances. The directica to ine
jury was criticized as beiing inadequace
oecausa the judge had omitccd ve tell cthe
Jury tiaat an honest witness can be mis-
taken nor had he warned them that mis-
carriayns of juscice had occurred in the
past as a result of misideniification
(s2e Ramsden (1991) Cram. L.R. 295; Reid

(199¢) 90 Cr. App. R. 121,

The Couri of Appeal Criminal Divisaion
dismissing the appeal held, inter alia,
chat there coula be a good idantification
@ven wiaen conaitions were 4ifficult, The
facc Lhe! two witnesses obseivad the same
2veat CLd not, so to speak, mcige their
evidence into one., There ware still two
separate and independent idacatifications
providad they were honestly mad=., Reid
was not authority for cthe propesition
thal 1: was necessary to warn the jury

of the risk of miscarriagc of justice.
The judge haa referied to ithe possibi-
lity of & mistaken witness being a con-
vincing one. That plainly connoted an
hon:st witness because a dishonest one
would not be mistaken, Morccover, in

one part of the summing up the Jjudge

did re¢fex to the possibilicy of an

honest witness being mistaken. The
omission to refer to pasi miscarriages
was not fatal. No particular feorm of
words was needed proviged che judge
amphas’iscd the need for caution, which
Lhis judge did on both occasions that

ne deal’. with identification. The

whole thiusc of nis direccions unaer-
lined uiww dangers wihich the jury should
have in mznd,”

in our view, this decision specaks €loguently to the instant
situation. Almost from the outsec the wlthesses encountered diffi-
culties. Bo scon as ihe appellant had b2cn observed he ran off
firing at the witnesses and 1t goes withoui saying that the cir-
cumstances ac che back of tne house prasented difficulties. inso~
far as the evidence of Ashman goes, tihe jury, having regard to

the fact that h¢ had only a profile view of the appellant at the



..25_
first incident and the challenge to nis c¢rcait regarding that
incident, could properly have rejected bhis identification evidence
at the first incident ana yet go on to a2ccept his eviaence
regarding the second incident if they believed his evidence that
he had come co know the appellant during the years of police dutiy
in the area naving nade their own assessment of the time within
which that viewing would have been made having regard to the
avents descyvibed. Williams would, therefore; stand alone on the
identification at “hs first incident whaen he said he saw the
face of the appellant whom he had known for years., Acceptance
of that evidence, though not determining sdentification behind
the house, would be an important factor in assessing that evidence.
There would, thercfore, be support by cnc officer of the other.
Bui, even if, the Chief Justice's criticism of Ashman as being
more of a liar racher than being mistaken led them to reject
Ashman altogethar cheore was still the evidence of Williams which
would even alonc be good evidence which, after heeding the caution,
they could acczpt.
in this case the caution was administered tnus:
"ljow, this brings into focus the guestion
of visual identification, and a judge 1s
under & Gury where that arises for con-
sideration in a case, on & guestion of
identicy the judge is under & duty to
caution a jury on the way in which you
assess visual identification and it is
nccessary for this to be done because
in human oxperience 1t is a common occur-
ence for mistaken identity ©o occur,”
{page 121)
Then after giving the example of being mistaken for the former
Prime Ministor the Ri. Hon. Hugh Shearcr ne continued (at
page 122):
"So the reason it 18 necessary to give
this warning or this caution %o the
jury .s that a person will go Lo the
witness~box and swear thact they saw 2a
particular person doing somcthing and
yet they are mistaken, but @s far as
they sre concerned they are wight.”

The jury could not fail to appreciate that he was showing them

how a miscarciage of justice can be brought about by mistaken
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identity. Further, this caution was strengthened when shortly

after that he said:

“ft is for that reason why a jury has to
be careful in dcaling with questions of
visual identification, that a person who
comes and says I saw a person do so and
80 is not in fact making a mistake as to
identity.”

And very relevantly he said at page 123:

“But, of course, e¢ven where the person is
known beforehand you can make mistakes,
and that is why 1 have said; you know,
you might have spoken to somcbody who you
thought was somebody else, sonebody who
you know well,"

It is our considered opinion that with that amount and
quality of caucion no jury worthy of th: office could be held
L0 be wanting in inscruction, And yet that was not all. The
summing-up lasted 3 hours and 9 minuces and during that time
they heard tne terme “"feel sure" and “are not sure® no fewer
than 35 times.

It is true that in dealing with the risk of mistaken
identificacion the learned Chief Justice used the term human

experience instead cof judicial experience as was used in R. Vv,

Dickson [1983] 1 V.R. 227 at page 231 and cited in Reid v, R.
11990 A.C. 363 at page 380. But in our opinion this departure
does not represent any defect because human experience is much
wider than judicial experience which it cmbraces. Moreover,
it is patent that thrioughout the summing-up the learncd Chief
Justice, in comnunicaiting the principles of law to a Jamaican
jury, carefully avoided any problem of comprehension by employing
language which they would readily undecstand. Furthermore, his
rather graphic example ainvolving himself and the police officer
who mistook him for the former Prime Ministcr ensured that they
weroe fully alcorted to the dangers of mistaken identification.
We can find no basis on which to interfere with this
conviction, Accordaingly, the appeal is dismissed and the

conviction and sentence are affirmed.
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Classification
Under section 2(l)(a)(i) of the Offences against the Person
(Amendment) Act, this crime has properly been classified as capitcal
murder carrying the sentence of death. However, heeding the advice

of the Privy Council in R. v. Pratt & Morgan P.C, Appeal

No. 10 of 1993 regarding sentences of death pending for five yeuars,
the Governor General will, no doubt, commute this sentence to

inprisonment for life,



