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IN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL NO: 127/50

BEFORE: THE HON. MR. JUSTICE CARAY, J.A.
THE HOWN. MR. JUSTICE FOR'E, J.A.
THE HON. MR. JUSTICE WOL¥E, J.A. (AG.)

R. wv. PHILLIP GILLIES

Carlton Williams for the Appellant

Miss Diana Harrison, Deputy Director of Public Prosecutions
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May 4 & June 2, 199

WOLFE, J.A. {AG.)

The appellant a police constabls, was on the Bth August,
195¢C, 1in che High Court Divisicn of zhe Gu:. Court convicted by
Mr. Justice Courtsnay Orr on an indicrment whaoch contain2d two
counts. Count I rharged him wiihiillﬁggl rassassion of fircarm
ana count i with robbery with aggravetion He was ssent=nced Lo
vwelve yesrs imprisonment av hard labour oo #ach count.

Liave vo appeal agalnst conviciion and sentence was granted
on ih¢ 2nd March, 1992 and before us couns~l for the appellant
spught and was granted leoave o argus the undarmentioned
supplsmentary grounds of appeal:

™

i. "The learned urial judgs failod to apply
the proper burder and standasd of proof
in arriving at his veyélici for the
following reasons:

(a) He av ne time in his sumna:ion

aaverted to whe burden a.d/or
standarda of proof.
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b) He failed Lo consider all the

ingr=gdienitis of che coffence
for whaich vhe appellant wis
charged and so failed wo ¢ 2t
mine whether the Crown hado
provan hhee case againsi Lhe
appellant beyond reasopabl=
doubr .

c) e ftalled *o give anpy consi-
deravion whatseavsr wo Chd
sworn testimony of
appellant n arriving at Law

verdic. of guiliy.

v

a) The learned crial judgs {+11
LREC @Xroy in noL roecogniz ing
and so carefully coasideaiinc
the rnconsistencias 10 the
cestimeny of the wilnwssos,

b) That the learnad trial jucge’
finding thar a spocific
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inconsistoncy was a corric.lon

TO wit -

Pags 56: ‘At firsv tio did szay
that he was 1ok .ng
ar toe maen for 2oou
10 minutas bun lita
no corvechad Lia.
whoen [ aske

xd biimw
guite clescly ..."
WS 4R wrrer ohd daprivec he

¥,
c

appellant of a roasonable zhance

ef acquitvcal.

Thev the evidence of 1dentifizac
X remely pecy particularily i 1

the witnasses faeilurc Lo cghe any action

whzt soever aftor bhoy alledgsily
gaw appellan: subsequent o T
(sic) incidunl.

That the leerned fvial judge Tar

L
Fave carefully or ai all cons dorcd the

:mplications «f the police cflic
Cocmbs iavolvement ip Lhs par do

Th> evidence yuevealsd that throo men, oae

lavnrified as

o

[

he appellant, ipvaded che Sunilower

Villas, Kunaway Bay, St. Ann, in vhe ¢arly morn

Ma

cashioy /voceptionist, of cash and goouds valu 4 av over $i2,000.
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pell:
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ion was
wght of

(sic)

alladged

laed o
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of whom was

ing of ©

e

L gunpoint: they rvelivved She .don Asaman,

pr.incipal acver in the drama.

Brach Resoris
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The



~

-.-J.-n
Shaldon Ashman toestificd that the seourity guard summoned

him (¢ vhe fronmt offxce. On arrival ther, he saw thras men

A

one of whom was (ho appellanc, who onqguirad of him if hi had

any rowns er villas to rone.,  Boforo ha was able teo reply, the

babhind ths counta

appallact

c, pulicd & gun and orderad
im not to move.  Aroidher of the mon, who was also armed with a
gun, or .ared Lhe securivy guard Richavd Smith into thoe offica.

The apprllant esk.d for moncy and was tcld tna. 1ie monoy was

kept 1n the cashizr's 1oom. He ordorsd Ashnan o wake him vo

removed from tha cash box tyavellers® chagqurs amouniing to

US $1u0C apd Cepadian acites amounsing =o w000, Ho thon lafi oho

room leaving i cashicy inside. Ashman v ara a vehdcele drivae

rom whe pramises and conclucsd that the 1w bao lefy, whorsupon

he emeooed from s office and saw the s«<uuriby guard and

anoihi.y workoer in a back room. Hoe discov .rcd what the telophons
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cut. and chat & teluvislion and 7.GR0 reCordsy ware
missing from oho Manager's offico.

]
4]

wed that the offico was lightod wit

e
s}

;.l‘

app«wllang was always :n close proximity o

the adopyifying witosss., My, Ashman tosn iz ©ha’ he obssrved
the face of the appsllant aadoad by ke licohi,

Jo

At abouil 3.60 Péme on, arday: some..one: nenth.aftor theorobbery

ishan saw one of his assaillants, Lhe appullan., in S5t. Anns Bay.

He again saw him i orx about ~he 17th daran, 1990 loaving thoe
St. Ann's bay Polico Stetion al about 5,00 pe.m. Witchin fiftoeon
minutes ke saw rhe appellan’ cscorving & 1wr lnwo the grtatlon.

texd him thas 2ha appellant could poss . bly bavae beon a

On rho firsi occasion that he . the appellant, he

nothing as he was mero concernesd  with sencealing namsclf from

ehe appollant.  Cn the socond cceasion ho welitsd uncil soms Lwo

days hau <lapged bofors he spoke to Dat. Corgeant Hamilion,

rhm cashicer's room. 4ails Ashman did ar guapoint. Tha appellant

vhat she entire incildeoor lastoed for approximansaly
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On wie iLlvn April 1990 Ashian powntod wubt ths

appsrllant on
ap 1den.aflcation parads held at the Censtant Spring Police
Sration 1o So. Androw. No acoompe was made to discrodit the
propraciy of fho ideniificaiion parade,., L5 a macuer of complaote-
it must b moationcd thar Richard Smixth, Lhe sacurity
guardg, made a ceck wduntirfication of whio oppvullant. He staced
vhar pr.oi Yo cha morning of che rebbory, be had seon the

o F oo oy v - sy - B [T} s 0o e N
appallant op occasions in Bu. ALn's Bay drosso

in police uniform.
The loaoned wrial juags in his summar pon nacw L4 abundancly cloar
chon bz would not rely upon the identification ovidencs of che
wiinass Smich.

The appzllant gave sworn ovidonce and donied chai

was
invelvea 1o cho pobbory 2t Sunflowsr Boach Rosorns Villas con
i carly mernaing of tha 306l January 19%u.  He geid hie was
unable Lo say whaero ho was 4 (ho tume in questica.  He furthnog

P T N A £
awers Lhat hainecelf apd

Live inspoeter Coombs, (ke sub-officor
wp charge of crim: for the parvish of St. apre, did not have a

gowd relationship. of «his bit of evidenca

viill smerge when ground fouy is beling discussaed.

This summary of the evidence makes ic patently clear thec
vic only issus which arosc on the ¢vidoace was vhe quastion of
visual 1dentifacavion.

GROUND £

{a) Mr. Williams complainsd that sgowhere 1n hiz summsiion
did thae learnad vrial judge indicace upown whom cho burden of proof
restod and what was thoe standard of preof sequirad vo discharge

rhat burden. Consoquantly the judgmant was nob & reasonad one.

Counscl was fortsificd in this brave submissiosn by reliarnce upoen

»
.
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tha dicrum of Carcy, J.2

Wos: 706, 72 & 73/8% July 1988, {unroepeorted). At pags 10 of the

judgment Carcy, J.A. saids

L R. v. Clifford Donaldson et al 5.C.C.A.




it 1s rkﬂ dury of this Court in its
copg.duration of a summation of »
1uq# sitluing i Lhe High Courd
DlViﬁlOn of the Gun Couri 1o GuLe
rminse whethor +he trcaal judgw has
£21lon inveo error <ither by apply-
wng some cule sncorrectly or not
applying the corgacy pripciple.  If
Lhen che judge inscrutsbly maintains
silence as Lo che prisciple ov
priveiples which Lo a5 applying to
v facus by fore him, it bocomes
&lfiLCUlL LE not 1mpossible for thc
cour s Lo catsrgorize the summation

e

a8 B rogsonsd ono,®

his dicca is ofr cibtud wo supperi the propesitiocn thatr a

judge Tngaged in & summary trisl is obliged {¢ sum up as if sitting
with @ jury. Toe injuncrtion by Carny, J.A. must bt scon in fhs
lignt of ihr piculiar situaticon of that cas..

The learnad L:1al judge in Donaldson's case was concacned with

thie: fallure by tho trvial judgs te wazn himsalf exprzssly or by che
use ef language which did net have to be construcd, of the dangors
cf aceing on Lhs uncorroporatn,d ovidones of thoe victim in a sexual
offince casc. The uncorroborated ¢vidoence of o complainant in a
suxusl offonc: cose or the uncorxoborared evidence of an eccomplice
o the evidence of visual i1denuification have boen categorised as
special category ovidines raguiring a warning as to how to-approach

such evidences. If saushorltles are noesdnd for such a well gstablaishod

prircipla thaa,

Junior Reid and Others v. ‘The Queen [1969]

3 W.LLoR. 771. bBneausc of vhe sprcial naware of this cype of

evidence the Lrial judge te requirsd (o doncnstrats ln Dis summacicon
thai he approciaies vhoe principlos whica govaern such gvidarncs 2and
further that those principles have beon appliad by him in arriving

at hig verdict. Tne Judgs must make it abundantly clear whethor

he sits with or wicheut & jury tha® the reguired warning ha

adminigsteraed. Io s in this contoext that Carey, J.A. must be
undurstoed whaen b spueaks of a zeasoned sumeation.  This injunc-

Li0n Was hever moant to boe of gonwrsl applic

ﬁ?

30N,



in R. v. Edwards 77 Cr. app. R. 5 C.A. thr trxrial judge fairled

Lo dirnect vie jury upon the standacd of proof. On appral, tcho
Coure tola cnat on Lhe evidence a reesoenable jury propisly divectad
on Lhac zrandara of proof weuld bave uncoubbtadly convicted. The
previse was applrou,.  Wosrde ol burdon of precf lics, and what s
v srencara of proof which musty bo atieined bufors (he busden is
discanrg.:d ars such cLlumenitary principles of law chet & judge of
Lac bupvemao Couri Rmusy bo prosuled Lo Kbew, unlass o expoessly
States vhe ¢uentrouy, 2ad Lo havo vhase fusdamunsal principlss of
law in the feoroizont of nis mind wnen adjudicating in a2 criminal

wrial.  We beor v oming th diciveg in Re ve Cameron S5.C.C.A. 77/66

acliverod 30ca Wovembor 1969 {unoopothod) wnerks Lboe Court spoaking
pos Wright, J.4. saaid:

"Wnet s of crivicel imporianc. s
Lol S0 much Lbho jquMga knowledge ¢f
law bu tis applicavion. v AE Lne
L @ prosumpiics an hils Lsvour cogendi
the Llormes vhare 2 por as woe rvhl L2veor.”

Edward's case (supra) cloarly indicawcs thot the failure o
axpressly sbtace whvre the buvdun of proel lics and whal s the
standard of peoof veguirno o, brofore guili s wstablished 1s net
niecssarily faral.

Ve conclude whas a judgs pres:ding e vhe Gun Court is not
reguired o "exprossly or by langusge wiich doss wnor hava Lo be
sran.s woaore e burven of procf Lius and whao 13 the
aranderd of proof roquisred Lo QLECRALGD LAl burdon.

Lf it waos ot all pecessory then Lhis would be an appropriats

casye in which to ppply the proviss Lo sechion 14 (1) ©

Judicature (App«llavte Jurisdiction) Act, &85 w. are of the view

Fa
jo
!i,

Chan no migcarriage of justicys hag boen wccasioned by |4 omission.

P

To nold othorwise would make it incumbence upoh i judge in & SUmmary

o P

al no address himsalf as 1f Lo woere summing-up Lo a jury. He

n‘

~

wiuld be obligud io venind Loamself of his funcuiong as well as how

“¢r approach rumceios, inforinces, CGLSCLOpancLas .
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{b) Th: appellant complaiped that the judgo £ailad to
consices 2ll the ingredicnis of wnoe offence, conseqgueantly he
falled w0 doveimins whobthar the Crown had proven the case

againsy Lho appullent beycond reassconebls: doub®.

ef convicuien in ithis ground was ovident, as counsal
2rigmpled L2 urge L dyguments in suppert of (his ground. Hover-

in his summa2tion

i less we bavae s.wriously cossiderod tha
thir judgs €aids

i Delonce 8 Doy Gls-—
ropbory tock place and
L accept vhe evidanco parlicuiarly
iz of My, Ashman's. He says he was
this Roesort and Chrod mon cams,

116 3sked abour room ther s uck him
vp ~haen fo Lbkd num Lo go anoLhier
sucLion whoy T bhe boxas ware and ook
ROy, nrdellﬁfﬁ chaquas bul wihen

e = out back from vho back scchiocn
whe o aad been, the velovision
vidon wars caken by chiess thyes: mun,

G

=3 x(J
"w

LA T

Thr sviaunes of Mi. Ashmen amply suppo:sted whe proof of the

Ao

ingrandicnts of the offoncss chavgsd.

{(c)  In ihis ground, Lo appellant has complained that the
juodgs failed Lo give any consideraton whalsSOOVer L0 RIS sSworn
evidency wn oargiving as oche yordicn.

i1y e fool that no wihers on the summing-up «did Lhe judge
specifically makse rafaronces o the svaduncn of Lhe accusad.  Can
oo sadd nagr DRys omissioen ancroaeos a feailure oo conslidaer tho
cvidancs?  This sssut cannct bo veselved mo: wly by locking v tng
transcript and £oying ohe ovidoncs of tie appellari has net boon
arssd, henco i has poi beon vaker inco considoeravion.  Tha

piopcr sppresch must be to look st vhe summing-up as » whole and

The app«llanit's dofence was a stredight denial of the charges.
Hee did nov know wacre he was at the time (he crime was allaged to
have boon committod, The issus to bo resclved wasg thaet of

idepiafrcarion. The judge analysad Lhe ovidence of visual idenii-

ficatlen, giving himself <he requirad warning and found it roliable.



This acceprance of the identification oviderce by implication
rosulead in the rojection of the appellanc's donial of having
commitiad the crime, The trial judge 2n raspact of Ashman's
TviGency $ard:

w

I busically find him o be 2 witnoss of
truth, I faind nothing sinistar. I find
rhat he 1s nor in tne laast ' n."

It 1¢ cluar from whe manner in which the trial judges appreoached
the ovidence thar ho adaressed his mind vo the appcllant’s dofonce,

that this was o case of misraken idontis This ground of appral

thorefors falls 2¢ beung withoui meric.

Nowwilthseanding our conclusion, wo would however wish to
advecar. what it s desirable that ¢very summing up shculd
spacifically rofor vte the salien: foavurcs ¢f the defonce with an
analysis tharoof.

GROUNDS 2 and 3

Both these grouwnds wors argued togeincr. Wae find botn grounds
to b witheout moxic, The learoed (rial juage considerad at longth
che ddontificatiorn ovidoncs: and appliad tho propur approach

advocarca in Scott and Others v. The Qucen (supre) ond Junior Reid

and Othors v. The Queen (supral). Wo do nob agros: witihh counsal Chat

rhe guality of the ddenvification ovidonc. was pocr. If cho

ameny of Sheldaou hshman was balioved sz vo L

E il
o
e
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proximivy of nis csszedileat Lo sim during thoe robbery anc
of i incidarn., vhen rhore wis ample ovidence on which 1u ceould
properly be cercluded tha e the ldentificaticon of vhe accuscd had
been establishod boyond rez2sonailt doubt.

GROUND 4

This ground complaing thar the prasincg of Detrctive iaspoctor
Coumbs in the room whero tho witness Ashman walted prior Lo attond-
ing the identification parads was an impropricty, which vitiatad

the fairness of the parade.
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D¢ twcrive Inspercuor Coombs, 1L musit bae cbserved, playad ne
psri. ir che luvesvigarnion of this case., Howover, wiw appullant
avorgeed thevw the rolationsnip botwaewen himself snd Coombs was

siraincd.  The parvavive of his wvidencs in this regard 1s

"¢. How did you gev along wivh himy
Do We aildntn nsve a good ralavionship.

¢. Rhy paruicular thing Mr., Gillies
what you can raocall.,

A. Hew to my knowladge butbt Inspicior

Caombs seom no bhave an imnonse dis-

1ike for me.

(e Auy pairticuler inclidony happonad
why yeou sawnd Lhoai?

A. I remanmbir once whon I waB~iavéelved
in 4 sheot oub wich somg criminal
lement in Pracry, six, with soms
gunmen, 1t bappenad on hoe Thursday
night, the Saturday following ho
summoned a1l of us “har wors
invelved in the shoot our av St. Ann's
Bay, nn was guascionling us aobocul the
incidgent., I romembor thaco L am the ong
chat he anterrogatod mestly. It as
not thar I played any aciive pagt 1in
it, all of us were armad and I rocall
vhat I fired less shots than the
others and yol he was applying & lob

T

It 18 against this background that tno prosaonce of Dot. Insgpocior

Coombs 1n tho room with the wiinesses is attecked. The transcript
cf vhe svidencs shows the following as Laking placs in the room:

"¢. I donv went in to app2ar to you that
1 am pot being straighc, len me put
it ro you straightforward, that in
the roum ingpector Coombs spoka i«
you abouu the identification par

%
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o oer
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He told us thaw they are going
Lo oput the porson with othar
men and we must anly choose one
prrson out of thoe men., 1L cant
bi: {wu or Lhroc porsons,

Anything «als< he tela youy

Yis uhet § musi nov be norvous.

koyou something, you said
wvihat you woers ihe 1 e so the
aoecusd man, Did Mi. Coombs ell
you thait nongs of Lo othio porsons
idintificd him?

Lo sii.
L ojust asked you tho Jguesilon ...

HIL LORDSHIP: (One moment.

O

A

r

Mr . 5mit thor persons from
sunflower Villa wers
i thu roon bofore
you wont to ideniafy

Lhrw- pLrsi

WNo, alr, i1 was the only purson.

Yos, silyr, 1 A going Lo suggos:
Mr. Ashman, tbat you save not wold
rhisg ceourt iho whole vruia.

Lk

Why you said Lhat, sic?

Ed ol

agrae winhh you 1f you doni say no.

veld Lhe Court che tradi.

o
Lot

i am going Lo suggust vhat ingp2cior
Coombs coms inta the room and tola
you to o ideatify thais man,

HIS LORDSHiP: Wnat s that?

MR. SMiITH: I am suggasting Lo
him thai Inspacior
Coombs com. info vhe
room at Consiant
Spring and tolu him
Lo iderp:cify this man.

Mr. Ashman: No, sir.”

know why, 1f you agioe with me say,
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Tha learned trial judgy in considaring the ldentification
evidoencs end tha propriety of the idonrtification parads considor<d
thiis episode and found that Inspector Coumbs did nothing impropeéer.
In cur view what cranspired betwean Detoctavs Inspecior Coombs and
e witness aAshman, in the waiting room, did not in any way broach
the provisions of the Jsmaica Constabulary Forcti Rules dealing

parades. Ws find “his greound to be without

With 1cC

For these reasong we dismissad whe appral and affirmed she
conviction and scenooncas and ordsrod ther the sontonces Commanco

from 6ty November, 1991,



