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FORGAN, J.A.

fhe applicant was tried in the 5t Elizabetn Circuin Court

at Black River beifiore Pitiny J. for cae murder of 4Yrevor Gayle. He

was conviched sontencad Lo death on the 15ch Wevembey, 1990,

This is an application for leave to app=al thai conviction and
santence.

The decoased was described as o jovial fellow whe clowned
around performing kavates kicks creating laughter and earning for
nimself coe nsme "Shaolin®, On the pight of gaturday l4th July 1990
at Tryall in 51 Elizaboch he went o o “gset-up” which is really &
geb-together of villagers and friendszs ¢of 2 deceased person on the

ranth night aiter asatn. o left and went teo & shop nearby and was

in an area where drinks weire being sold - & small

-~ muslic was
baing piayed and he was dancing as alszo the applicant who hiad a
botildls of boer in his hand. This ar:a Las a back door, and » front
dooy with & pisgza sowmse two feet from if. The dececased had coma
thexv with kr Dythe a farmer 6% years old who &t 5.30 a.. was reacy
to go home., bHi Oythe went inte the shop. spoke to the doceasad ana
both left the shop with the deceaswso zn lictle ahead. The dzceasen
stepped across the piagza and then cn Lo the ground where he steod

looking inside for some three minutes. The spplicant then came
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from the shop with a boettle of boCr, il it on che piazya brzaking

iioand said vo vhe deczased, YI gwint suab you because & long fimo

-

B Ched ouh s hand behtwesn bhem and

that man." 1o &n ettenpi o 2tep Liim

from acting but b moved towards the ison and stabboed bhan oan

the throat, & My dylion alsc saw the spplicent as he broke the

ottle and moved Lewards the daceassd wae then stepped back. He
held the applicert by both his hands vo lcad him away but he sus-
Lained a cuil on his hand and so leét hin go. After bhe stabboed the

decaased Mr dyl.on again held hin, led nin away Lo a driveway lead-

ing to his henea

‘Ralay you put yourself in trouble
for you cut the wman.* The applicant replied, "1 don‘t care @ re.o.

clotn.®

o

hac run off but he only managed 3-

yards then tell blacding, Hr Dyths ook hain up ana leaned him

against bthe bonnaeh of a motor vehicle bun he rveollad off, dead. A

G

avthack

the Lime of in his hand, nehad donw

thaere was no fuss between them, and pricx

o that ho was not drunk or staggering nov was he troubling anyone,

D1 Medllle performsd a post-noe:

da examination on ke body

which was ideniifi

at the Mandeville Hespitel morgue by Alberg

l-'¢

Pennis &and fourd & steb wound on the supory stenanctch (an area

which he indiceied to the court). The wouna was half-inch desp had

»

rugged adges causing lacerataon =o the ekin, superficial vessels of
the neck, and expesiuvg the trachvea. The body was socaked in blood
cand in his opindon death was caused frop hypovolenic shock - logs
jury could have besn caused Ly & proken bottle ho

evan moederate ‘on could have caused i

Ua. Sglh. Campbell veceived che report at ¢.30 a.m. and
saw the appilcant at the Bull savenndiy Police station. Whan he wag

cautionced ana bold by the detective wis Lnvestigating the

death of Trovor "o nun hnow noething bout

appliicant

of tho Peacwe ne

Trever dezath.” In “he presence of &
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subseguontly gave 2 short caution statemani.

o't know azy‘kjig
: :ve sen im ah the , mi nova ses

am oow e read, mi oan im ne have any fuss
ang L ne de dan anything,®

Chang dewth,

applicant in big Gelfsehce gave an unsworn statemsnt from

the doch. Yo o

e was a2t the bar-couttor drink:mnyg @ botilsm of

beer when ihea him 2% his side and asked nim to

ouy him a dyeiak of rup. When he £old him he hwd no money he again
|

jooked® him in bis eye and with an «expisiive demancded that he buy
ld his eye pushsd hln away and senguirsd L he

him the drink. He he
wanted “to blina” him. DLeceassed puncnsd i in his chest and as he
fell backwardson the counteyr puiche2d bin again whereupon he broke

the bottle on tha shep wall and ® jeok after him®™. The deczased ran
and Hylton tviud fo Lake the Lottla from him and gob cut, and it was
one Loyna Gayle - not Hylton who teox btim from Lhe shop. He had to
Gefend himsell he zaid as the deceassd Jracticed karate, shaolin,and

)

was in the nabil of kicking poeople ance had hicked him and stuck him
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2y telling the officer ha2 knew nothing about
Chang's (the deceascd) death, and of gaving the cauvtion statement.
He donied using vhe words as alleged by bx Dixon.

He called o wilness Dionne ppence the nother of nis 1% year

cld son who said she was at the backr doos and who corroborated hig
acocount incndant .
Un thege facts the learnsd bvicl judge lefi to the jury for

thelry congi hion bthe isgues of

LHCe and provocation.

bMr Chucik filed one ground of appwal that the learncd trial
judge failed 4o divect the jury on tho Live issue of involuntaxy
manslaughtes thoereby depriving the applicant of a vevdict on the

lessaer count

de subnmitted that on the basin of the medical evidence i.e.

o
e

tha depth bho inqury being half apn toch in sofi Lissue that the

]

inference could oo drawn that the degw of force was such thaal

could indicate from his action that vherse was no intention to kill

. - . . . o DRI NI, SV WA |
and this would roduce the verdict to He subil e




gy wen

that in leaving U as he did the

jury was

verdict was murder or nothing, whereas the

was more consistent with caus

1il,

KX

He argued that the jury wers Lhus

aithcugh it was opsn to them rejech the

that 0 conslder ev

opporitunity

z verdict of manslaugbier.
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wiilla

ayre

o the jury's consideratio

P

invention and hhe

Juirad option

of manslaughier could arise, subnitiad

to th

he directed them igsue of inteniion

vy ATy e P TP
able,., She clsc nat

helf-measure, l.0., menslaughi=y on tho

intended to kill or Lo coause

them to acguit. ALy non~cigection on the

taen would anuse the benefit of the

il

nurusr they would have

oy e N WNCN e
ACGULTLE,

concludod was
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nol

diyvootion fatal because on

WO

for the lenss boon

jury

our S8 COnCArn whethue

-

avidencs Lo for bLhe

Ths

Geceased "hiocked” ham in hils silds and i

at bim with the broken botule when he cone

caught him. The deccased had pe weapon

he was & karate man -

a skill egual to &

o

et

ing bodily haxm,

N et

n spacifically cha

the jury uct having
vasis
serious bodlily injury, it was open
motality of

applicant in theat if th

o 2 .
oonEicaration

ohig

un

deadly weapon,

did

ver that the

Hn

to bel

action of the applicant

than with intent to

not propeily directie

direciicons they ware never

from which they could

the learned hrie

O a

non

general

aval

and the verdicts

been told of

as to whether he

O

the av.idence

they Gl

The non-direciion shs

:noad was overwhelming.

Lited non-—

an appropriate case

suificient

of Lha jury.

was cthat Lha

eyes BO

over him and the bottle

in the applicant’s mind

Mr Chuck

not intend Lo .11 on

revealed 4 hoalf-inch wouhd on sofrt
tissuw . He cited the fact that tbhe July were at libervy Lo draw

Tyom these fa that che

o)

cagrean

of force was not
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slight anda that this evidence supporisd the lack of the

- 5

required invention sufficient toe find manslaughter

in other words 4he accused had gone an unlawful act

resulting in a d

2t which was not wnuendedt.  kMens rea in these

type of casys has

Gacussed in a nunber cof auvthoritios ove

P“C

has now baen osteblishaed is that, the killing

the years. L8

’-J

nanslaughitsr :¥ it is the result of his urilawful act, where the unlawful

SRR T . . 1 =y ek e - I T P S
act is one (.4, an agsault) which all sobar

reasonabls pecpis

would inoevitably vsalize must subjzc” ihe other person to tha risk

of song haerm rosuliing thove

sericus harm whothoy

vhe defandant recalisced the possibla congequences or not. Ses@
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Andrews v D.P.¥., (1637) 26 CR App R 34.

in Hyam v D.P.P. (1L97«) ¢ ALL ER HL p.42 the appsllant

being jealous sat fire to her ex-lovar’s house knowing that a lady
- her son and two cdaughtsrs were living there and thus caused theiry
deatn.  She was charged with murder, She admitted that she rea-

could cause danger to persons Ln the house~holda bub said

n"

liged it
she did net inienu te cause death cir gricvous bodily harm but to
frigbhtan only.

Lord Diplock in his specch at p.63 said:
”Or the first gqussnien ire to say
nore than that L agree wi’ 8 0L YOour

xrahips who take the uncomplicated vioew that

L cximes of this class no distinchion is to

be drawn in English law peowes n '*'h'=f== state

of mind of one who doss an aotv he

rnentics Lt to produce a

consnguence, & o of mind of one

who uvoees the act knowing full well that it

s likely to produce tha:h conseguznce al-

A
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'culaL “Vll

hough it may nct be he object he was seak-
ng o achieve by doing the act., Whait is
ORICT L0 both these states of mind 1is

tLe particulaxr avil

willingness Lo pr ”ucv
Loy view, is the

conasguenca: and thi
mens rea o sat &“Ay 2 recuivemuntﬂ
ey 1mposkd by statute oxr «x QVlhg at

i
L

i
C

whert
commen law, that in order to¢ constitute the
offonce with wnich the accused is charged
be must have acied with cent ! to produce
& particular evil consoguoncs or, in the
apciont phirase which Stlll survives in

~f homicriae, with ‘nwlice

a deliberate
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case the Crown says that the a



cne.  the dofonce admits iU was deliberaite theugh in clircumstancaes
of self-defonce a defence whicn the jury rejected. It Ls commen
grounag that he proke the boctle on o wall, The purpeose of that

aCt was vo have an hiis possaessicn a sherp cubiting weapon. He

knew he int

G Lo use ib on the dectacsed to cause serious bodily
harm, [f thet woere not hils initenticon b would not nave broken io

A8

~vhare was noe nacessity to use a sharp cubiing weapoen il sox
bodily harm wos not contemplatad. aAflcy o broke whe bottls he

19

3310,

L ogwine & you because & long time we after you®, so

wien he ¥jooked" 2t nim aw must have had it in his mina thes. such

use was lLikely Lo cause parious injury, oy kill., In thes

Fe

l“

circumstances followving the dicte of Loxd Diplock (supraj it is

clear on the aviuence that he had the roguired intent.

Pt

We are of the view ithat tho lzzrned trial judge was
corrsci in Riws direction. The evidenc: was indeed overwhalming

28 counsel urged and the Jury by thein verdict, having rejecited
self-dafance incicated iLhat they accephad the case for the Cicwn
that he inlonded Lo kill, & posivion which efifectively extinguished
any considoration of manslaughtsr.

Ly Chuck bas falleda in nis siasgle ground of zppeal, the

applicziion for loave Lo appeal is tre: as the hearing of the

- e

appeal «#ng weoe oreer that the appeal be disgnissoed and the sontence



