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Dennis kMoyy.son foxr the applicant

iizss Paula Liews=llyn, Deputy Director oI

Public Prosecutions, and miss Gina idorlaey
for tne Crown

Decenver 7 and 2, 13937

WOLFE, J.A.3

This applicant was tried in che Hanover Ciccuitc Court on

with a jury. He woo

June 8 & 9, 1992 vnefore sSmith, J. sitoing

indicted for tne offence of murder arisinyg cut of the death of

Corbert Brissetit. He was found guility a5 chnarged and sentenced

o suffer ceatn in the manner author.seo
Leave was cought anc granted ko wigue one grcund of appecl.
That ground ig st out hereundei:

erred in
o thz

"phat tvhe learned traal
law whwen he directed the
valus of the applicant’'s ungworn

siatomaint as follows:

PL..in coOnsidering your vaordlicth
vou should give the acousec's
unsworn staitenent only such welght
asz you vhink it desexves, S0 ment-

bers of the jury, an ussworn staie-
aent, hot tested by crosg-exainina-
tion, has less cogency and weight
thian sworn evidence'.” |[Emphasis
supplied to indicate the area of
complaint]}

The naturs of the complaint makes i unnecessary to set
‘out in any detail the evidence adduced at the trial. &

it to say th'“ on the 3rd Octeober, 199i the deceased,
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Corwext Brisseclt, was chopped to dzath wiitil a machete by tae
applicant ah Chambers Pen in uhe parish of Hanover, The scole
eyewictness ILox The prosecution, liss vy durray, swore thau éﬁa
victim was chopped as he was walking awsy from the applicant

with hig back Lurmned vo the applicant.

Dr. Ronala Brown, who performed che pOrt moOXoak
wazon, found o 19 centimetre long, very ueap lacervacion through
whe skin suoCucarecous tissue, faclal and wemporal vones of the

left siae of tas ohull we involve cne isfv cersbral hemisphaie

oL the bralr i zracion comaenczd L£iom the left angle of
Lhe mouth and exuensed in a cephalau airection upwards, above

whe

(L

pinna of the left ear. Yhe skull bones were opened apanil,
Un dissection chere was seen a lavg: intre-cexaebral haemorrhags

on the lefv aide of

Lo watn compouna fractunas
of the left f£aciil end temporal bones., Ths l&c&zguion wnich was
seen extexnally ciiended below the skull bone wco expose the
brain and below that incilsed wound was 2 very large haenorihage
lesding. & very layge clov was presen” nnd this involved the
left side of the brain. iIn the opinion o the doctor, death
was occasioned ay a result cf f1aemcrrhagic shoeck, l2ft antra-

carebral haewoyrhage and a large laceraciol to the lefi sid

[

of the face and head. “he injuvy, he opLied, was caused by &

0

great degres 0f fuvce,.

The applocant, In an unsworn soa:

ta s
’_..

ashed his machote &bt him bscause he was afvarca. e callec

2 witness, in suppoyh of hasd unswoyn mnent, aund the wice

ness, Sveadman Hoble, dad an faci suppesy nim,

Before proceeding to deal with the issue raised in this
application, it musit D& noted Lhaw Hr. Horiisc, wxﬁh his usual
candour, expressed the view that bur for the complaiul madcs the

learned trial -judge dealt propariy wiua 211 the issues raised

(.1

cn the evidence Lln his swamation to che Jusy.
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Mr., Morrison complained that the civection referred to
above was capaizle of conveying to the jury that an unsworn
statement was to ke given less weighi than sworn Lestimony.
With this interpretation we must disagree., The directioun must
be read and seen as a whole. The learned trial juage made it
abundantly clear to the jury that in the consideration of the
unsworn stacement they as judges of the facts were entitled to

.y

give to it onrly such weight as in their view it deserved., It
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ay very well be that after they have sessed the unsworn

t
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tement they nay attach to it greater waignt than the sworn
testimony in the case, However, it is oux view that ccrmon
sense would dictate that until the jury concluaes otherwise the
sworn tcestimony of & witness, who has bsen willing to expose
himself or herseli to the rigours of c:osg¥ﬂxaminationy would
be regarded as nore cogenc aﬁd weighty than unsworn testimony.
This is uwhe risk which an accused person who saeks the shelter
of the dock takes upon himself. The Judges of Her Majesty's
Privy Counbil wers not unmindful of tnls risk when in

Solomon Beckford v. The Queen thuy said:

"Safore parting with this appaal there is
one further matter upon which thelr Lord-
ships wish to comment. The appallant
chose not to give evidence bul o make a
scacenent from tne dock whigii, because
1 cannct be tested by cross-axamination,
is acknowledged not to cariy Lihe welght
OF Swoiil Or affiiied tescimoly, 1Thell
Lordships were informed, to their surprise;
by counsel for the prosecuuion, that it
is now the practice, rather than the
excuoption, in Jamaica for an accused tu
decline o give evidence in his owi
defence and to rely upon a statemen: fron
the dock; a privilege abolished L. this
country by section 72 of the Criminal
Justice Act 1982. Now _that it has been
established that self-defence depends
upon a subjective test theiy Loréships
trust tnat chose who are responsible foxr

conduciing the defence wilil poar in mind
thai there is an opvious danger that &
Jury may be unwilling to accepht that an
accused hold an 'honest® beiinf iF he is
not prepared o asgerc it in the wilness
box and subject it to the tesi of cross-
aaninetion,”

[Emphasis supplied]
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The disputad portion of the direction given by the learned

judge has become hallowed in the course of time. In R, V. Coughlan

64 C A R page 11 at page 1¥ Shaw, L J , in treating with the

unsworn statemant, saids

"The controversial guestion is in the
end reduced to mere logowmachy. What-
ever status may be assignad Lo an
unsworn stacement, it can hacdly vie
with sworn evidence in cogancy and
weigat.®

Counsel socught Lo rely upon tinz dictum of Kerr, J A in

R. v. Hart 27 W L R 229 at 234 wherc thz learned judge said:s

“in cases such as Coughlan®s (2) where
thers arte two or more accused and it

is necessary to make it cluar to the
jury what is the effect of iho unsworn
statement of one accused upon the posi-
tion 9f the other, the direction there
inay be in order. But in tae ordinary
case a irial judge should avoic the
Coughlan (2) prescription, which as
worded seems to go too far and to go
peyocnd the context of that case,

The judge in the ordinary case should
focliow ithe ‘guidance on the objectiva
evidential value of an unswern state-
ment' &s anthoritatively advocalied in
D.P.P. v. Walkexr (1)."

The words which form the nasis of the complainit do not fall
within the "Coughlan's prescription”, These words clearly
could not have conveyed to the jury the impression that the

unsworn statement had no evideniial valuve as was said in

Hart's (supra} case. In our view the complaint lacks werit,

2

We too have examined with great care the trarecraipt of
the proceedings and have concluded that the vercdact of the
jury is unassailable. The learned trial judge wis at pains
to leave the issues fairly to the jury. His corechions on
the law were accurate. Foxr these reasons we refused the
application for loave to appeal.

in accordance with the amendment to vhe Offernces
against the Person Act, 159%2, which céme inte effect on the
14th October, 1992, section 7(1), we have adjudged tne offence

£

“0 be non-capital murder. Conseqguently, the sentencs of death



wihicn was impogad

set: aside and

substituted,
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~d a3t the time of conviction is ordered to be

the sentence of life imprisonment is hereby

in keeping with section 7(2)(c) of the said Act,

we hereby recommend that a period of eight years be served by

the applicant before he be considered oligible for parole.



