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3
ctiallenge the validity of the Cerzificaie cendered in evidence,
pursuant to section 27 wl the Dangesrcus Druge #ch. The

challenge was posited thus:

"The certificate, purpeorting o sacisf
section 27 of the Dangercus Drugs act,

in ovder to prove the suibject macvreyr of
the charge as "ganja', had no evidentiary
effect as Dx. Davida Lee is not a person
designated under Lecticn .7 «f che Food
anda Drugs Act, &8s either a Government
Chemisi or analyst.”

Section 27 of the Dangerous Diugs Act states:

*Iin any pxuce :(Gings againsl any person
for an offencg againgi tiis asct the
p;ouucLlon uf a4 czryv:ficate signed by

a Goverament Chemist or any snalyst
designated under the provisions of
section 17 <f thes Food and Diugs Act,
shall be sufficient evidence of all

the facts therein stated, unless the
person charged veguires thau ithe
Government Chemist or any hHnalyst be
sumiponed as a witness, when zn such case
the Court shall cause binm Lo acveosu and
give evideénce in the sawme way ag any
other witness."

Section 17 of the Food and Drugs Ac staias:

"The Minister may from file Yo Lile
designate any public ¢fficer whe
by name or by the tatle of his cifice
to be an inspecter or analyst for the
purpcsas of iLhis Act.”

Counsel for +the appellant contended that Lr., David Lee daid not
sign the certificate as Govermmeni Chewist and alihough he has
signed as "Government Analyst Forensic Labaratorv” he feiled to
state on the face of the certiricate thai he has been 50 desig-
nated pursuant to Section 17 of the Food and Liruygs ict.

cate replaced the necessity

-

Continuing he urged rthat as the certif
for viva voce evidence, but for which i1t would be inadmissible as
being hearsay evidence, compliance wiili the statuite must be very
strict and there must be proof beyowa reagsonable doubt that the
person purporting to sign the certificate was & person so

designated under section i7 of the Food aid Drugs act. Fallure



tc so state on the face of the certificate, argued
Mr. Macaulay, §¢.C., rendered it inadmissible. Consequen%tly there
was no proof that the vegetable matter was ganje. Support for

this proposition was sought in C.A. 48/¢% Glen Stuart v. Vaughan

HMusgrove an unreporied decision ¢f the Cocurt of appeal of the
Commenwealth cof the banamas. Musgrove was charged with the
possession of dangerous drugs wituocut proper authcrity and
possession of dangerous drugs with intent to supply. &t the
trial the piosecution tendered the report purporting tc have been
made by "Analyst Inspector Ferguscn” in accerdance with tne
amendment to the Criminal Procedure Code -~ Section 117 (4) enacted
by Act 2 of 19&7. Section 117 {1) in so far &as it 1s relevant
reads:
“{1) Any document purporting ¢ be ...
(a) a repori made under the
hand of an analyst on
any matter or thing duly

submitted to him for an
egxaminaticn and rnport

shall be veceivakle in any criminal
proceedings in any ccurit as avidence
of any matter oxr things contained
therein relating to the ... examina-
tion.

(&) ir this section the sxpreszsicn ‘analyst’
weans a person employed in the public
service as an analyst. ..."

The report,. as ii is veferred o by vhe Dahamian Statute,
was signed by "Elbert W. Ferguson B.S5c. who described himself
therein as “Forensic Chemist.”

On appeal before the Supreme Court, appeal side, it was
argued that the wagistrate ersed in admitting into evidence the

report as it did not satisfy the provisions of section 117 of the

Criminal Procedure Code. Georges, C.J., held:
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"Section 117 make admissible 1n evidence
a decument which otherwise would net
have been admissible. it specifies the
conditions under which the document is
admissible. It must be under the hand
of an ‘analyst® i.e. a ‘person employed
in the public service as an analyst.’'
The report does not on the face of it
establish that it is such a document ...
The report should be signed by a person
who states his or her gualification as
analyst employed in the public service.
Once this 15 done authoritcy oi the
signature will be presumecd until other-
wise established. I find the report is
inadmw:ssible fox that veason.”

The preosecution appealed ¢ the Court of appeal. The Court
affirming the cecision of Georges, C.J., salid:

"For lbhe purpose of determining the
authenticity and therefore the adwissi-
bility of a decument sought to be
tendered under section 117, subseciion
(5) of the secrion empowers the court
to apply two presumptions, nanely -

1. +that the signature on the document
is genuine and

2. that the person pieparing or sign-
ing 1t held the qualifications and
office which he professed to holad
at the time of that preparation or
signature.

in the case of the ‘analyst’ as we have
indicated he may be one cof three des-
cripticns of person. In order tc deter-
wine whether a particular document is a
repert made under the band of an analyst
and therefcre admissible ander section

117 (1) (b}, a court musc fisst

determine whether the person preparing

or sigring it falls into one ci the three
descriptions of persons. Eection 117 (5)
pernits this determinaticn to ke made 1f
thig person preparing or signing the
decument states the ‘gualification and
office' which bring liim within one of the
three aescriptions of persons who gualify
as analysts. Unless the person signindg so
states the presuwmpticn for which subsection
(%) provides cannot arise and the decument
would not therefore be admissible. In the
present casc the person signing dic not so
state.,”
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& careful ccmparison ¢f the local statute and the Bahamian Statute
indicates thatf both statutes are nov in pari materia. The
Bahamian Statute describes the thres categories of persons who for
purpose of section 117 are to ke regarded as analyst whereas
section 27 of the Jamaican statute speaks cnly of “any analyst
designatced under the provisions of sechtion 17 of the Food and
Drugs act.” Consequently once a person signs a certificate
as "CGovernment analyst®, as in this case, that is prima facie
evidence that he 1s an analyst within the meaning cf section 17.
In this case there was no evidence to the conitrary to displace
the applicatien of this presumption. We are of the view tihat the
signatory to a certificate under section 27 of the Dangercus Drugs
sct, who signs as Government Analyst is not reguired to further
state on the face of Llhe certificave that he has been so
designated under section 17 of the Food and Drugs Act. Any doubt
of the competence of ithe Analyst can be adaressed by requiring him
te attend and give ovidence.

Secondly, in Musgrove's casa the signatory signed as

"Forensic Chemist" a creature unknown to the relevani statute.
The phrase "Forensic Cheamist” could net activate the presumptions
contained in section 117 (5). in the peculiar circumstances of

Musqgrove's case we respectfully agree with the judgment of the

Bahamian Court of Appeal. However, we hold that in this case the
certificate was properly admitied iric evidence pursuant o
section 27 of the Dangerous Drugs Act and was adeijuate proof that
the substance the subject matiter of ihe charge was ganja within
the meaning of the¢ Dangerous Drugs Act. This ground of appeal
therefore fails.

Before parting with this ground 1t is interesting to note

that within three (3) months of the decision in Musgrove's case

the Bahamian Legislature enacted an amendment to section 117 of
the Criminal Procedure Code Act by inserting immediately after

subsection {5) the following subsection -~
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"{§) Tlotwithstanding anything to the contrary
in this or any other law, any document
purporting to be a vepert ¢f an analysis,
test or examinaticn carried out by a
person employed in the public service in
the capacity cof an anzlyst, Chemist or
laboratory technician or medical pracii-
tioney shall be reccivable without prcof
of the signature, gualification, employ-—
wment or office of the person by whom the
repori purports Lo e issued, in any
procecdings of a criminal nature as prima
facie evidence of the results of such
analysis, test or examination, as the
case way be." [Emphasis supplied;]

The second ground of appeal [ will summarize because of its
prolixity. It was mooted that in concluding ithat the appellant had
the necessary mens rea the learned desident Magistrate proceeded
on the basis that once the appellant admitted physical possession
then knowledge of the contents is presumed unless the contrary is
shown by the appellant. In such circumstances the learned
Resident Magistrate misdirected herself on the onus of proof.

In R, v. Nicholson (1971} 12 J.L.R. 566 at page 571 D-G

Luckhoo, J.A., said:
"... We are in agreement with the view
taken by the Court of &Appeal in

o

R. v. Cyrus Livingston [1952!, ¢ J.L.R.
9Y that mens rea is & necessary ingre-
dient 1in prcof of a charge of
pcssession of ganja. Unce the prosecu-
tion adduces evidence in proof (i) of
the 'fact of possession’, that is that
the accused person had the thing in
guastion in his charge and control and
knew that he had it, and (ii) that the
thing is ganja, it may be inferred that
he knew that the thing he had was ganja.
This inference if drawn is in the natuxe
of a rebuttable or provisional presump-
tion arising from the fact of possession
of a substance the possession of which
is prohibited and mway be displaced by
any fact or circumstance inconsistent
therewith whether such fact or circum-
stance arises on the case for the
prosecution or foi the defence. if
displaced by reason of any fact or cir-
cumstance inconsistent iherewith on the
case for the prosecution then a priwma
facie case is not made out. Where a
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"prima facie case is wade out, the
evidential burden shifts to the
defence to displace the inference
of knowledge in the accused person
aven though the legal buirden of
procf remains throughout on the
prosecution.”

Further in R. v. Connel {1971 1Z J.L.K. 57% at page 581

Fox, J.A., in an analysis of ithe judgment of &'Cennor, C.J., in

R. v. Cyrus Livingston (supra) opined that:

"The function of the ccuri was 1o weigh
all the facts and arrive at a decision
in accordance with the incidents cof ths
burden and of the degiree of proof in
criminal cases.”

Against the background of these decided aulhoritles, how did the
learned Resident Magistrate approach the guestion f mens reav
The learnec¢ Resident Magistrate in addressing the guestion of
whether the appellant had the necessary inowledge that what he
had was ganja, said:

"The Court carefully cxamined, assessed

and considered all the evidence presented

in order to determine the crucial guestion

of whether he could be believed when he
sald he did not know ganja was ccntained

EnEVd

in Exhibits 4 and 5 and whether the Crown

had discharged the burden cf proof to

the standard reguired.”
So clearly as the above extract indicates, the Resident Magistrate
was ever mindful of the fact that ftne burden of proof as to know-
ledge rested upon the Crown,

How did she approach the task of ascertaining whebther or
not the prosecutiocn had satisfactorily proved that the accused had
knowledga? She said:

"Bearing in wind that:
(a) there was no admission by accused that
h= knew ganja was contained in exhibits

4 and 5;

(b) the ganja was concealed underneath the
tapes;

{(c) the Crown presented nc other evidence
£o link him with knowledge of the ganja
apart freom his admittedly having physical
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* ustedy of exbibiis 4 and 5, the Courc
nsidernd vdlwtally the evidence cof
”ha accused as to his absence ol inow-

""OO

adge, The Court ceonsidered the

<
camu?ance: in which ihe accussd
.&

bt

CLX
ULLLIVRA, remained and subseguently
attenpted te leave the island ...".

n
lofa
m

Having so stated gol out zn her findings a detailed examination

of the circumstances cf ihe case and concluded thar ths accused haa

the requisite knowledge. appieach iz beyonu reproach. We are
satisfied chat she smpleyed and applied che cerroct standava of
proct in coming o ber conclusicn that the accusad had knowledge
that he was physically in possessicn of ganja.

In any event Mr. Hacaulay in maling his submissions

emphatically stated ths

o

. L was nov contsnding tnat there was not
evidence upon which the Resident Magistrate coula have pioperly
found that the appellant had knowledge. He further conceded ithat

her method tae issue could not be faulted.

Finally he argumeni was successful it

could properly be argued that this was a fit case in which to apply
the provisc to seciion 14 (1) of the Judicature (ippellate
Jurisdiction) hcv. Had wa decided ths peoint in favour of tne
sppellant we would most surely have applied the proviso as indicated
by Mr. Macaulay.

The third ground of appesl argued sought to impeach the conviction
for dealing in ganja contrary to section 70 {a) of the Dangercus
Drugs Act. i was uvged that there was no evidence, led by the
prosecution and indeed none at all, tc support the charge of deal-
ing, Miss Diapa Hazrison, Depuiy Diiector ¢f Public Prosecutions
made short shrift of Lhis acgument by referencs to section 22 (7)
(e) of the Dangercous Drugs fct which siates:

"{7) & perscn, oiher than & peiscn lawfully

asthorased, found in possassion cof
mere than -

ie) eight ounces of gaaja
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"is deemed Lo have such drug for the
purpcse of selling or otherwise deal-
ing therein, unless the contrary is
proved by him.”
The ganja which the appellant had amounted te 27 lbs 4 ozs.
He offered no evidence tc negative the deeming provisicns cof the

section. Hence the verdict was inevitable.

R. v. Hooper and aAnother ;1575! 2 W.Z.L.K. page 7863 was

cited ana relied upon by counsel for the appellant, in support of
his submission. Suffice it to say, we find that decision unhelp-
ful as it was based upon ithe meaning of the phrase "otherwise
deal” in the context of section 5 (1) {(d} of the relevant statute.
Finally there was the complaint that the sentence of three
(3) months imposed on the appellani for pessession of ganja was

manifestly excessive and had no rehabilitative celement in 1%,

We found absolutely no merit in this ground. The trafficking of

drugs is big business. Because of cha large sums ¢f money

invelved in vhis business, heavy finos by themselves aze no d6¥8

to traffickers or would be traffickers. The suing of the sentence
is in its custodial aspect. The legislature, notwithstanding the
large pecuniary penalty it has’ ebpowered..the:Resident;Magietrate to
impose, has gone furthor and empowered tha magistrate to impose a
term of rmprisonment of up to two years in addition to the fine.

A sentence of three months imprisonment in the face of this bare-
faced atiempt to export ganja, is nothing but a mere slap on the
wrist. The implicationsg of exporiing ganja on our local carrier
cannot go unnoticed. For the custcaial sonitence to have the

desired effect of eradicating this scourge, wagistrates would be

~*

well advised to iwpose a custodial sentence in the upper half cof
the sentencs of two (2) years permitied under the law. By no

stretch of the imagination could the sentence imposed be considered

ol
N

manifestly excessive. In R.MN

.
[

.C.h, Ho. 10G/¢5 Fitzroy Craigie and

Others, unreportsd, date

]
o

i May 198¢, Craigie and others werc fined

$16,000 or 3 years hard labcur and in acdition theretc sentenced



to imprisonment ai hard labour for 2 years for various cffenccs
against cha Dangerous Drugs Act. On asppeal against sentence
Kerr, P. {(Ag.) said:
“*in declining to interfere with the seantence

we had (o weigh against the considerations

urged, the amcunt of gania invelved, the

international scope of ithe illicit endeavour,

ana the prevalence of the offence ..."
We consider this approach to be a proper one and find it appropriate
in the circumstances of this case.

Il is for iLhese reasons stated that we dismissed the appeal

and confirmed the conviclions and sentences of the Court below.



