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VRIGHT, J.hA.:

This nineteesn yeay old appellant appealed against a
sentenca of eighteen months imprisonment at hard labour imposad
on him on September 20, 1991, by Her Honcur Mrs. N. McIntosh,

Resident Hagistrate for Ssint Andrew, when she convicted him and

anothaer on a chargs of shopbreaking and larceny. The tvwo men had

-

broken Shop number Z at the Ked Hills Mall, 105 Red Hills Road in
Saint Andrew and stolen a record player and then, contrary to
ctheir plans,; ran srraight into the hands of an armed security

guard who could 5caﬁcely restraiﬁ the urge to kill them. Accord-

ingly, they did not profit from their excursion into crime.
. » ! . I3
The reasons for, impesing such a senvtance given by the
learned Resident Magistrvate are as followss

"{1} The offence is ene which is very
prevalent in the pariicular area,
Between .the commencement of this
trial and the date of sentence no
less than four other cases came
before the Court involving
business premises in the particu-
lar section of Red Hills Road
where this complainant's business
is located.
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“{2) In all the cases the accused persons
lived in the area.

(3) Both accused by the manner in which
this offence was committed the
consistency with which they lied
(Boyd doing so on ocath), and their
general demeancur throughout the
trial displayed characteristics
vhich indicated that much more than
counselling was required at this
time. ‘This reasoning was supported,
in my view, by the Probation
UfflCPJS' report.s i found nothing
of a redeemlng nafu in the repcrts.
Boyd admitting gullty Lo the
Probaticn Officer stated that he
participated in committing the
of fence because he wanted te buy
clothes ftr the Independence holi-
day. He¢ surely needs to learn at
this stage that what he has done
is nct the acceptable merhod of
shopping. He describes his pre-
meditated criminal actions as a
‘misunderstanding' and expressed
a willingness to turn over a clean
page only in the hope that that
will earn f£or him a non-custodial
sentenca. In sum, he impressasd me
as a young man who needs a sharp
lesson at this time o induce him
to turn fryom a criminal life tc an
honest one.

Finally, it is my view that in the particular
circumstances the paramount consideration
in determining sentence must be the
public interesi. A duty is clearly owed
to thz business oprrators in tha area

who nust be made to feel that they can
count on the gupport of the systom of

law and order. A message must clearly

be sent cut by the Cemmunity that

these oifences will not be tolerated

and that regardless of their ages those
who commit. these offences mast expect

to be imprisoned on conviction,”

The singls ground of appeal complains that the sentence is
axcessiva and unreascnable but in her brief submissions the

app~llant's couﬁsel contended that the learned Resident Magis-

!

trate did not have due regard for the provisions of section 3(1)

of the Criminal Justice (Reform) Act, 1978 (The Act) which states:

"Subject to the provisions of sub-
section (2), where a person who has
attained the age of scventeen years
but is.under the age of twenty-~three
is tonvicted im any court for any
offency; the court, instead of sen-
tencing such person to imprisomaent,
shall deal with him in any other
manner prescribed by law.”
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By subsgection 4, four catzgories of offenders are exempted from

the more humane treatment envisioned by sectien 3(1). Subsection

provides:

subsection 2 shows tihe way where, in ihe opinion of the Court, no

“Tha provisions

of subsection (1) shall

not apply where--

(&) trfe court is of the opinion that
nt other method of dealing with
rhe offender 1s appropriate; or

(b) a sentence ot imprisonment for

(434

such. an offence is fixed by law;

(c) violence or threat of violence
has been. used *in the commission
cf the offence: or

(d) the person at the time of commis-
sicn- of the otffence, was in
1llegal .possession of a firearm

or imitation firearm.”

other method of dealing with the offender is appropriate. That

subsection provides:

expressed in section 3, is to protect offenders within the stated

“Where @« court i

s of opinion that no

other method of dealing with an
offencex mentioned in subsecition (1)
is sppropriate, and passes a sentence
of impyisonment on the offender, the
court szhall state the reason for so

doiny; and for
mining ithether

tne purpose of deter-
any other method of

dealing with any such person is
appropriate the court shall take into
account the nature of the offunce and
shall obiain and consider information
relatiny to the character, none
surroundings and physical and mental
condition of the offender.”

it is clear thal the intendment of the legislature; as

age limit from the early introduction .o the horrors of prison

life.

The interest of the young offender is, therefore, accorded

paramount importance which will only be lost when other factors

successfully ocutweigh, that

ocC

1

11 does not abandon ite

protedted interest. But that the law

original purpose ic clear, by the

Proet iyt

pirovision that the sentencer ghall state the reason for going

counter to that which the 'law seeks to achieve i.e. the sheltering

“1

4
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of these offenders. This provision allows for meaningful review
of what was done in the lower court.
In the final paragraph of the Reasons for Sentence the

learned Resident MagistraLe states that:

“...in the particular circumstances the

paramount consideration in detexmining

sentence rwust be the public interest.”
Eut that public interest mugt tdke into consideration provisions
such as are reflected,in.The Act favouring young offenders.
Hlaving made the pronodncément-ci%ed above, the learned Resident
llagistrate failed to.show why the public incerest could be served
only by the imprisonment of Fhis young man and for eighteen months
at that. some relevant'faétoxs from the Social Engquiry Report
wvhich should have entered into the Court's consideration are set

out hereunder:

"HOMRE:

Accused resides with his mother and other
family members at Woodlawn Avenue, Arlene
Gardens in close proximity to Red Hills
koad. The house is a five bedroom with
all other facilities. It is said to be
owned by his mother.

EARLY CHILDHOOD AND FAMILY BACKGROUND :

sccused is the first child produced by
both parents as result of a common law
relationship. Reports are that father
hails from 8. Catherine and wvorks as
a farmer, mother 1s from VWestmnoreland
and is a higgler, Accused first
residea with his parents on Spanish
Tewn Road and then Lizard Town a sec-
tion of Wivoli Gardens.,

Repoxriedly at age five years the rela-
tioiship between both parents severed
and fatlher went to live in Spanish

Toyn and did not honour his cbliga-
tions. Therefore accused upkringing
wvas done by his mother who was the

sole bLreadwinner., jt is said that
accused ‘basic needs were not adeguately
catered to. '

in his formative years accused was said
to be well behaved and adhered to an
acceptable form of behaviour exercised
by his mother. .

He was said. to be coéperatlve and is
always willing to share what he has.
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"Reportedly he has a good interpersonal
relationship with family members.

When he was about thirteen years old he

went Lo reside at Woodlawn Avenue with
his mother.

INTERVIEW WLTH MOTHER:

Accused mother stated that she is con-
cerned about her son, as he is well
behaved because of the training she
gave him. &he said although she was
the only bread-winner for the family
she tried to do the bast for them.
Reportealy accused is very cooperative
and loving. He has never got into
trouble before.. She is asking for
leniency. ;

INTERVIEW WITH ACCUSED:

Accused admitted guilt and expressed
how woryied he is about his predica-
ment. He said what he did was a
"'misunderstanding’. When questioned
what he meant he said he wanted some
money to buy some clothes as the
independence was approaching. He how-.
ever prcmised not to get himself
involved again and is willing to turn
over & clean page.

ASSESSHMENT AND RECOMMENDATION:

hlton Boyd is a young adult who is
making his first appearance before the
court. He is the product of a corunon

law relationship that turned sour while
he wag a tender age,

From reports his upbringing was done
primarily by his mother. He spent
most of his life in the depressed and
violent areas of the city. Seeningly
his lif2 has been influenced somewhat
by environmental factors. He seemed
to get a great deal of family support
although he was not privileged to earn
suppor’ from a fathex.

inspite of this it would be unfair to
attribute his behaviour only to envi-
ronmental factors as it is guite clear
that for sometime he ha. reen residing
in a middle class community and during
this time, should be able to conform
to a better life style.”

The picture then ig of'a young man who did not have the benefit
of a father's guiding hand but whose mother endeavoured as best
she could to supply that lack. She has provided him with a

fairly comfortable and sEable home and offers him love and care.
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He was constantly of good behaviour and apparently fell victim
to the lure of the material by espousing a wrong value ~-system,
We are forced to ask tpe.question whether even in normal circum~
stances such a case reprééenting‘the offenderts first encountef
with the law a sentenég of eighfeen months imprisonment at hard
labour would be apprczpriate‘3 we think not. A short sharp
sentence is indicated. But hELE, unless reasons are given why
no other method but imprisonment would be appropriate, he ought
not to be imprisoned.

This very problem has previously been dealt with by this

Court. 1iIn R. V. Alphanso Small R.M.C.A. 100/68 delivered

20th November, 1983 (unreporteda), Carey, P. (Ag.), giving the

judgment of the court, said at page 4:

"This Court has previously observed that
ihe provisions of this Act are not being
taken into account by Resident Magis-
trates, We must deprecate this attitude.
The law is clear that there is a bias
against sending youngsters to prison
unless that is the only appropriate
method, and the law reguires the Resi-
dent liagistrate to set out his reasons
for treating him in that way."

From the Cocial Enquiry Repori, it is clear to us that
this appellant stands eminently in need of professional coun-
selling on a regular basis in an effort to mitigate the injury
cccasioned by the‘absence of his father from his early child-
hood. 1In that way} we think that both his and the public
interest will best bé served.

Because of the féiluré of:the learned Resident Magistrate
to comply with the reqﬁirementé‘of The Act and because section 3(1)
forbids his imprisonment éxceptnin the specified circumstances,
we allowed the appeai agginst-senﬁence, quashed the sentence
and, with the appellaht’s cbnsent, substituted a Probation Order

for two years with the conditions that:

1. He shall reside with his mother
during the said period and,

2. He shall report to the Probation
Officer at such time and places
as he shall direct.
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It ie to be hopedf;hat seﬁtencing tribunals will treat the
provisions of The Act éeriously_inasmuch as they are intended to
be an amelioration of penalties imposed on our youngsters who are

at a stage in their lives when that helping hand profferred could

make all the difference.



