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AU & sivting of the Home Circuit Court on otcber 3, 1990,
kefose Panton, J. aoc & jury, this appeilant was convicited and
sontenced vo death for the murder of Wiiliaw Spencer on the 13th
day of parch, 1551, xn the parish of Clarendon. We treated the
nearing of his application for leave to appeal as the hearing
of the appeal which we allowed. AccorGingly, we Quasheq the
convietrion, set asidse the sentence and entered a verdict ot
aoguittal. As promised, we set out hereunder our ireasons,

sSizty-seven year old Williawm Spencer was gunnea down La
the proesence ¢f has wife Mary Spencer and one Victor Smith at
apout 5300 p.u. oh larch 13, 1961, on the Spring Plain main

voaa in Clarendon while they were returning nome from vending

P

goous ac Farguhar Beach in the sard parish. Formerly a shop-
Keepor in hanchester, Wr, Spemcer haa responded to the narragss-
mﬁnﬁxby freguent breskings of his shop by taking to the road
i Dis lanc-wover selling his goods at the beach and from house

o house., in & sctiled routine they traversed that route to

gna fro chree times per week - londays, Weanesdays and Frisays -
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passing through MHilk River, Pass side, Barber River, Tweedsiue,

spring Ploir - arziving ait the ill-faved site ragularly about

avaelling aleong a portion of Hi. Spencer's route, but
startine fror. Water Lane, was Danisl Thonpscon who twice weekly
over a perice of Wwe years drove a oread-van from wWater Lane to
Maunchesteyr LU back and woula on those occasiong neer My. Spuncei.
“he final mod ting was 1o be Fricay Marceh 13, 19¢l. LHe was to
LCOULBEe progofution's el WAILKess i a4 ChaBe depoending lazgely

on clrcunsya: noal evadence,

Thompson journeyed home from Manchiestey along the
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Spring flair aein road and while approaching @ bend in the road
e calg upon WO ek on his left hand, Thov were stanaing by
the siee or e woao winh wwo logs by tneiy feet. The bread-
vail was a iotu-hana drave and he passed them within three feet
vravelling ot & speea of some 40 miles per hour because of the
socky netune of the recad surface. As tha men stood they faced
aCross the orad, Yho men, he said, wero Danny Dread, known to
fam for wwont s years, and this appellant whom ne haua known Dby
foace only fo. four monihs and whorm he saw almost every day no
neGe his t.or along that route, Mr, Thompson icunded the bend
ana then eatooea vpon & straight strecteh of reoaé which extencad
Lo about & uidif nale up to another bend., About five chaans
Dioki the spo . whaero e passed chese men bo met [Wr. Speacer's
land-rover 11 which were Mrs., Spencer and unother person besides
Kr. Spencev,. iU was no swall shock te My, Thoupson when witchin
minutes ther: sfter when be naa reached at Springficla, some five
wiles away, ¢ ¢ar driven by one Mr. Sunanan arvvived with the

Gead pody ol
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e Gpeacer on the way o the Licnel Town Hospital,
it war Mrs. Opencer's cruel fate o witness her husbana
ey murdirod clogoe by her and not te be able to identify his

willers. Bes GVLGRRC
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was that after pussiny the bread-van and

while appreaching the bend she heard hex onusband say, "Watch the
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bpoy bleocsing “he road on we." she loonod chead and saw Lo

ellows stancang on the righv hand side of the road. Tho 1o

Vs biockeo with "two huge piecus of brock about eight fest
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iongieh,” e nusbant stoppea the vehicle a few yaras from .o

custruccic end the two fellows emerged from the little bush

B LD TOGLEsLuG deanding money. “¢ave moe the money, give mv
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woncy” was Lhe aehkand. Hr. Spencer rosponded, "I aon'i

1

any mordy. % net you blocik che voad.. Pull the block man,

pull who wocoi.®  He haa by then alightsed from the vehicle as

wig staadary Losies the ariver’s coor. ghe ccoculda net seo ¢
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thay were nasked ovut she Gescrited them thus:

¢ of then tell and daxk and the other
OnE et 80 dark, but cool conplexiony
GE oid time pecple say sambo coleour.®

Lae nec at ey feel a cheege pan with silver., The balance ox

Lae money was on & bag. she ciferec botl thie pan ang the ba

end one o bLhe fellows took tham, She had ¢rabbed a machet
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anc Jumpea from che van but the siacheve £oll f£rom her hano &

wis taken vp by "the clear skin one® whio vaisea 1t at ney,
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the neant.g 2, s5ie heavd an explosion ana when she looked

1o
o

saw her ow osane felling to the. ground. Victor Smith was

phueating Do nag LiIe pocause a gun-was

\
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FINeG on hiim.,  AStow

e follovws aad rensackea the venicle they yan off towards wnw

LEWVeDse o nda L*lﬂa‘a""}.‘v?.’a'..(.:(ng soon aftcer Hr. Sunanal ariiviec dse

proked up Lo, spencer whoe was then biloeding thwough his noun

haw o€ co the Lionel Town Hospital. At the toi
over nLine yiars later, she cozld not asgiat- on the issue of
wdencity of her husbana's killers. The only other evidenco
adducea by thae prosecution poincing to the presence of the

appellant in the area on that day was thav of a Winston Koid

EG statea ithat about 4:00 p.m. that day, that is, about one
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hour beifose the killing, he had seen the appelilant whom he ha

4

known f£or < vout twenty years and a man kKnown co him as

"panny Prey ¥ walking scross his property. They were aboul s
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ci:aihs awey whon ho called to thew and chey van away bun though

ho trazdea them for about ten minutes ne coula not say where they
wore aroung 5500 po.wm. nor dia ke say how near hls property was
¢ the scoo. of che killing, Accorasngly, this evidencs is rulea
out e koniy valueless on che crucial issus cof ldentification,

Toe uedical evidence supplicd by Dr. Rao Guuaspati disclosed
that thers words mudiiple puncturea wounds oun the front of the
chese, wort .y arvund the sternum; the vital organs of tne chestc
gustained ponetrating puncture wounds from gunshot pellets
soveral of vnach were recoverea from the body. Death was duc
O shoCh and naemorrhage cue to injury Lo Lihe hearc,

i}

betestive Sergeant allison Walker, then stationed at the
Lionel Town Policae Station, visited the scene of the nmurdex
shorvly atoor 5900 p.m,., saw the voad pavcially blocked by the
wwo loge and colloctea eight guunshot pellews ait tine scene.

asctuzdl nvestigation of Lhe crime was underxtaken by
Detectivi A siscant Supevintendent Levi Campbell who visited
the scene 1 500 pom, From infcrmation receivea he had
wairrants ot arrest issued for Ronald Andsrson ocherwise called
‘Lanny Prep'yan was arrested not long aivwer Lhe charge arose ana
the appellart vinston blackwood who was noh arresteu until
parch o, 1%43, after the nolding of an iaentificatvion parada
cn wineh Mo, spencer falled to rdentify bim. The witness
Danzel Thowpcon, on wheose eviaence the prosecution relied
MeaVily, dC ot attonoe the icentafication parace because he
was choen yecuperatcing from 2 surgical operation. Accoraingly,
v dic not Lave the opportunity to confront the appellant until
the time o the Preliminary Examination when he identitied il
in the doch.

Aw the ¢lose of the case for tho preosccutleon, a supbmisszon

of no case Lo answer heving been over~ryulaec the appellant made

Al UNgworn shavenent &s followss
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My LordG, I don't know nothing about the
case you near sah., Me is & wailog man
ahG me get plenty work £i mi living,
sab, me nuh have no time £i rob., Lore
CLNE me LCK sick and aem wey deh and
more (ime e go and come. DPMe nulh have
ac time sah, me werk hard £i mi living,
50 mi nub have no time., Plus, the man
whe gove sviuence them nuh know mi and
i onuh ltinow them, you hear, sah. He
fiuais ML¢Mu man, me not an aliss. Me work
nard i owmi o livaing up there sah, we nun

; ac time fi rob., Me nuh have no
wime L1 handle gun, from me born mi nub

hanale gun, me nuh shoot nobody. me nub

COlii L no crime, my Lord, sC me ah bog

YyOu, R huh Know nothing about Lhis

SOME
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woement he denied any involvenent in Le Criiie

-t that prics sta
aid challengod His idencification aés wall as che opportunity

his iaenoal

ieation by the two witnessus wiio purportvaed to
nave idencriied haim on that day.

e vruciel issues in the prosecuiion Cese Were Coitiorn
LESLGN, circumstantial evidence and the all-important issue of
visual idencification. Afver a sunming-up which lasted one
A0UE ana niaeteen minutes in which thosc sssues were dealc with
the jury wetired oy onge hiour and tweniy-nane minutes and then
seturied to repovi tnat they were not agrood on a verdico. Tho

vesual waguiry by the tvial juuye reveale:s thet “rhere is a doubl®

8

or fone smuall erce” samely description, wbe learned trial juage

.

coen gave it follow.ng fucther direccicns at pages U3 to 405

vilation to chis guestion ci the
LROn, Tho witness Winston koeid
crea Lo the accused beibg of daxk
conplexion and a person wionl hn knew
maf@rr and that Danny Prop beilg uarier
& accused, That is the evidence
o Winston Reia, The evidence Irom
ﬁrqo Spencer in relation to the two nen,
secause rencmber she dia not see thedr
faces, 18 that one man was vail ana daxk,
wheresns the other one had a saube colour,
cool complexion, Now, you will remeuiwer
i menticoned to you that appaiently this
sambo colour, cocl complexion according
L0 Mrs. spencesy, would be scmeboay c¢f a
loghter cowplexion, rather tnan being
GRYK.  And that person woula ng vl @
lightuer complexion, 80, her evidence is
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"that one nan was tall anda cark and toe

DTAGE oNe was apparently of o lighter
complisxion.

Hew, the witness Thompson wioe testifica
I leticon to description, hoe saic he
& ueme“ponn Lo Superintencent
:, and thav in relation to the
: r wal; he said that he was drsad-~
LOCKS. ADG in relation two this accused
1@ was not dreaulocks. Thav is thie only
wseription that Thompson is supposea Lo
rave given to the police., That is the
unly evidencz cthat we have of & Uescrip-
Aen in relation to the accuscu. Thaew
thac e was not a dreadlocks. And
fou oL in wind the comments that have
DCen LaEde in relation to that, to the
clfect chat that is really not a cues-
CTipLion,

S

dow, i think i have repeatec the evidence
that nas peen given so far as desciip-

L300 1& concerned, Keid 1g saying ne
LHBEY Une person, knew the accusad, and
vou will remember I mentioncd hig evi-
gence, you will remember his ovidence
apout distance that he was froia the
pEieoi.  And you will remember Thompson’s
svinence that he had seen this person
bqugug ne aoesn't know hig nans, asa
you renenoer his evidence as Lo tne
arstance the person was from him

pow,; MaGam Foreman and Mempers of the
Jury, so fear as, and I have o deal

with lt, so far as the yuestion of aount
L8 concerned, you say you nave arivived
at eeyrwain findings of fact, L am not
seeking o know what those Lindings axre
now,. inaeed L won't ask you at any Line
what Uhose findings of ract =

You meation thet there is an area of
Goubdt. It is my duty to say ta you

what wvherever there are aoubts, wherever
chere nos aouois, acubts, i they exist,
ﬁava o e in ravour of the accusad,

~f wncy exast, chey have to be roscived
o faveuwy cf Lhe accused,

Tou renember that identification is the
najor awvea of the case. You reming your-
lves of the directions I ¢gave you in
rolation to sdoentification.

Ry

+f vou arce sure on the question ol
ideut*ficationp the evidence of ildeati-
X : zf you are sure ithai thesc
WO Wi ines ses, particularly Daniel
Uhompson 1e speaking the tyuth, and are
not mistaken, then that is the only time
Toyou will be in a position tC¢ return
i réict of guilty. If you arc not sure
Loout the evidence as ©o ildentirication,
vou have doubits about 1., then you arc
nbligzd to say not guilty in thosg
Sricumsiances,”
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after wetarang for & further fitty-nine minutes the jury returned
Wik @ unancuous verdact of quilty.

Five grounds of appeal were filed., Ground 5, which com-
plains that the verdict is unreasonable and cannct be supported
having regerd to the evidence, was treated as an alternative to
Ground 1, which condemns the failure of the trial judge to accept
thi¢ subnission that there was no case to answer. Mr. Moiriscn
submitied that the evidence led by the prosecution did not dis-
close a prime facie case against the appellant because the
evidance of Danicl Thompson, who was the only witness whe
purportad to place the appellant at the scena at the relevant
vime, was such that he could have had only & fleeting glance of
thie person whiom he purported to identify as tha appellant. Tha
result was Lnat the evidence was of such a tenuous characuer that
the trial juuge ought to have taken the view that no prima facie

case had beun made ouk. For suppoxt he cited R. v. Galbraith

(19€i) 2 »11 E.R. 106G; R, v, Stafford Chin S.C.C.i. 181/87

(unreported) dolivered zlst September, 1987.

Fer the Crown, Mr, Sykes rasponded that the submission
of "nc caso” had been properly over-ruled because in a casc
relying on circumstantial ovidence once primary facts are osta-
blished, Lv .s for the jury, after a proper direction, to say
what inferunces maey properly be drawn and whother ihe Crown has
sauisfied uiwe reguirement for the proof of guilt. iAs a state-
noent. of principle one could not fault that submission but harg
the crucial issuc is whether the cssential primary facrs wore
indeed 2stablished. In this regard, the evidenca of
Danicl Thompson would be of no more value than the svidence of
Winston Reld, whose avidence could not in any way connect the
appellant wita ihe commission of the crime, if the factors
which go to tuo proper identificarion of the appellant by him
arc impeachable. Mr. Sykes' approach was to essay to identify

scme ninge facvors in the prosecution case which he submitted
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answerced the challenge in the first ground of appeal but in our
opinicn the only relevant factors are those affecting
lir. Thompsonis abilily to recegnize the person whom he claimed
was the appcllant. His evidence was that the nature of the road
surface obliged him to travel at no more than 20 miles per hour
as hoe passcd the men standing by the roadside and that he had
to be obswxviang the road gencrally as ho travelled. But it was
made clear in cross—examination that he did not have the men in
view while approaching them and ipasmuch as he only saw their
faces in the act of passing them while carefully choosing his
path among the rocks on the road he could at the highest have
only a fleeting glance of their faces which would have been
accomplished in a fraction of a second. Add to this disability
the fact that hc did not attend an identification parade and
only idenvified him for the first time in the dock at the Preli-
minary Exomination which was held more than two years after the
murder and it 1s mnot difficult to appreciate that the issuc of
identification which depended solely on his evidence was at the
nighest unsatisfactory.

in R. v. Galbraith (supra) Lord Lanc, C.J., dealing with

ithe guestion ¢f a "no case® submission at page 10¢l; stated the
law thus:

"liow thcn should the judge approach a
submission of ‘no case'? (1) If
there 1s no evidence that the crime
alleged has been committed by the
di:fendant, there is no difficulty.
The judge will of course stop tha
casz. (2) The difficulty arises
where there is some evidence but it
iz of a tenuous character, for cxam-
pie because of inherent weakness or
vaguenaess or because it is inconsis-
tent with other evidence., (a) Wherc
the judge comes to the conclusion
that the Crown's evidence, taken at
its highest, is such that a jury
properly directed could not properly
cenvict on it, it is his duty. on a
submission being made; to stop the
casc. (b) Where however the Crown's
evidence is such that its strength
or weakness depends on the view to
ber taken of a witness's reliability,
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"or other matters which are generally

speaking within the province of the jury

and where on one pessible view of the

facts there is evidence on which a

jury could properly come to tha conclu-

sion that the defendant is guilty,

then the judge should allow the matter

to be tried by the jury.”
It is clear :hat the case falls within the principle stated at
2(a) (supra). There is considerable merit in this ground
sufficient t> dispese of the appeal. We will nevertheless,
consider thsz othor grounds of appeal.

Greurnl 2 is as follows:

"2. That the learned trial judge erred
in law in:

1) Permitting the prosecution to lead
evidence from Det. Sgt. Levi
Campbell to the effect that within
five days of the offence he was
lecoking for the accusad and another
man in particular, as a result of
which he obtained a warrant of
arrest (pages 59 - 65 of the tran-
script) and/or

») Failing to givae the jury any cx any
adequate directions as to the
petential effect of that evidence
and as to how they should apprcach
it (page 196)."

The mischief with which this complaint. deals arose in a
rather subtl: manncr. Daniel Thompson, as the evidence shows,
is the only prosecution witness who purperted to identify the
appellant in circumstances which could give rise to the infcrence
that h¢ was one of the killers. But, as he testified, he had
only seen th» appcllant over a period of four months as he, the
witness, trarersed the arvea in his bread-van. He dld not know
his namc¢ and so could not have named him to the police. Crown
Counsel clicited from Detective Assistant Superintendent
Levi Campbell that on March 18, that is five days after the
murder, he wis looking for two persons viz. Renald Anderson
otherwise callecd ‘Danny Prep’and Winston Blackwood. No witness
called by tha prosecution testified to having supplied those

names to the police. Accordingly, the evidcencs complained of

was patently hearsay and ought not tc have been allowed. &4nd
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the danger passed without being recognized because in his summing—
up the trial judge repecated the evidencé without any comment let
alone a dircction to disregard such evidence as being hearsay.
Indeed, had he recognized it at all he may well have ruled
differently on the "no casc” submission.

The problem with this sort of evidence is not novel. It
was remarkee on by Lord Devlin as being among the customary

devices of counsel in Glinski v. MclIver (1962) A.C. 726 at pages

780 to 7381:

“The defendant's case is that from then
on his actions were governed by the
advice he raoceived from Mr. Melville,

a solicitor in the legal department at
Scotland Yard, and from the counsel
whom Mr. Mclville instructaed. No
suggcstion of malice or bad faith is
made against either solicitor or counsel.
Since the defendant's state of mind was
in issue, evidence of what he was tcld
by the solicitor and couns<¢l wculd in
the ordinary way have been admissible.
But it was thought, rightly or wrongly,
that privilege would be claimed, either
Crown privilege or the client's privi-
lege that protects communication between
himself and his legal advisers, to
prevent the disclosurs of whar passed
between the defendant and solicitor

and counsel,. So the customary devices
were employed which are popularly
supposed, though I do not understand
why, to evade objections of inadmissi-
bility based on hearsay or privilecge

or the like, The first consists in

not asking what was said in a conver-
sation or written in a document but

in asking what the conversation or
document was about; it is apparently
thought that what would be objection-
able 1f fully exposed is pernissible

if decently veiled. So Mr. Melville
was not asked to produce his written
instructions to counsel but was asked

without objection whether thay did
not include a reqguest for advice ‘on
the Glinski aspect of the matter.’

The other device is to ask by means
of 'Yes' or 'lo' guestions what was
done. (Just answer ‘Yes' or ‘Ho':
Did you go to s¢e counsel? Do not
tell us what ha said but as a result
of it did you do something? What
did you do?) This device is commonly
defended on the ground that counsel
is asking only about what was done
and not about what was said. But iIn
truth what was done is relevant only
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"because from it there can be inferred
something apout what was sauifs such
avidence secms to me te oe cleaxly
objectionable., If there is nothing in
it, it is drrelevant; if there is some-
ching in a1t, what there is in it is
itnacmissible . ”

s Cirnoem

We wo fe noet constrained to accept My, Syke's submission
that the evidence had no prejudicial efificect ana that it was
admissible on the basis chat it went to the state of mind of the
cfficer in cotaaning the warrant of arrest in which ciccumstances
no specific direction was reguirea, S0 far as obtaining che
WErrant was concerned he was only acting on the information he
had receivee and he did not have te decide 1ts truthfulness,
Hearsay 18 hoarsay whether fully exposed ov thinly veiled. It
was sufficiently veiled here to have aveiced aetection but 1t
is nonetheless objectionable,

it is correct, as Grouna 3 complains, that the trial fjudge
failed to peint cut to the jury that Dansel Thowmpson's adentifi-~
cation of tne appellant was in eiffect a cock identification ana
te give then appropriate airections &és tce the dangers inherent
in such an identification., At page 190 cf the record the trial
sjudge aia alert the jury te the fact that it was some two years
aiter the incident that for the first time the witness
Denicl Thompgon pointed out the appellant at the Preliminary
Examipaticn but further than that he did not go.

Because of the inference which a witness may draw from

ke the

the fact that because the accused 18 i1n the cock he rust
culprit, it 1is generally undesirable that a witness should be
allowed to identify the accused for the first time in the dock

and this should be avoided if possible, But although that facl

affect the cogency of the evidence it does not renaer it

=

wil

valueless, 2ee R, v. Cartwright (1914) 10 C.A.R. 219. In that

case four witnesses identified the accused some Lifteen days
after the ovent, It was held that i1t would have been desirable

1f au identification parade had been held but there was other
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support tor that evidence which was accepiea. Then, too, an
accused nay reiuse ©o take part in an identification parade thus
leaving the witnesses no option but te identify him in the docks

R, v. John (1973} Crim., L.R. 113.

in tne instant case, the circumstances which led to the
dock identification were not due to any fault ou cthe part of the
prcsecution but having regarc parciculariy to the lapse of time
before the dock iaentification took place and the rfact that the
witness Giu not xnow the appellant by name, it was eminently
desirable that the trial judge should hiave warned the jury on
the dangyers inherent in dock identification,

AS the rzcord shows, the jury, after retiring for one
our, still required further assistance on the description of
the appellant. Grouna 4 contends thats

"4, That thce learnea trial judge erred
in law in not airectinyg the jury when
they requested further airections with
roegara to the guestion of the aescrip-
tion of the accused man by tie withesses
Winston Keia ang Daniel Thompson (page
202), that the inability of the latter
o provide a fuller description than
that the accused 'was not a dreadlocks'
was a factor that they should bear an
inind in considering whether he could
in fact properly identify the accused
(page 204 - 208).%
in cross-—eXawination, Daniel Thowpson had becn asked what was
the Gescription given by him to Superintendent froupe to whoia

he had given his statewent to which he hed replied:

"One oI them bDanny Dread was locks and
the other man wasn't locks.®

That, he confirmed, was the extent or the description of the
sppellant that “he was not locks.® wr. Sykes at first contended
that the trial judge's response to the jury's request was
adiequate but capitulated by conceding that the weakness identi-
fied required specific aid. licne was given although the need
was maniifest beocause the description given would fit all men

sxeept those who haa locks.
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it follows that there was merit in all the grounds of

zppeal argueu accouniing for the conclusion to which we came.



