JAMALICA

IN_THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL NO. 33 of 1991

]

BEFORE: THE HON. MR. JUSTICE CARREY, J.A.
THE HON. MR. JUSTICE DCWNER, J.A.
THE HOW. MISS JUSTICE MORGAN, J.a.

REGINA vs. MICHAEL ADAMS

Mr. Delroy Chuck and Mr. Carrington Mahoney
for the applicant ‘

Mrs, Lorna Errar-Gavlie for the Crown

Februazy i7 ané 24, 1939z

MORGAN, J.A.:2

The applicant was tried on an indictment charging him that
he on the 3rd day of May, 1990, murdered Alvin Scarlett. [He was
convicted in the Home Circuit Court, Kingston on the 7th March,
199), sentenced to death and now applies for leave to appeal.

The incideant from which this charge arose occurrxed about
¢:60 a.m, of the material'day at the Desnoes and Gedaues compound
which adjoins the dump at Spanish Town Road, Kingston, At the
rear of this compound is a gate, where a security guarxd is posted
to control trucks moving from the Desnoes ag@“Géd&es compound to
the dump €O dGeposit rubbish and other things. The guard who was
armed with a gun which 1s kept in a holstexr by his side, opens
and closes this gate to Desnoes and Geddes trucks.

That morning the'guard observed two men, one of wham jre
identified as the appliicant, sitting on a concrete pavemnent in
the &ump area near to the gate where he stood. About §:00 &.m.
he opened the gate for two trucks going to the dump and, as they

entered the dump, the applicant leapt onco the body of one of
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them, About fifteen winutes larter the applic ivgturned on it

Lo the gate whnere cihe Lruck stoppea and the appilcant and the

sideman threw ouib some pallets and deposiied them at the yate,

Vhen that was done, the guard then

the truck
entered. As the guard was about te ciesse the gete, he saw berore

s B

Lim the otihe: wan, who had been sitting on the pavemeni, with o
vun pointec at him. Ut was fired hetting his hand, The guard

was unabie to oein ais own gun from Lilg holsier then, Lecauss the

injured hand

come Weak,  The applicant then saia to the

armeda man, “sheot The guard Doy nel we

ham gun,®  The cuavd
Lhen yan off witn Lotk the applicant anc the ctiner man chasing
nim.  Three shoos were fired at him and one of these shots caughv
che deceased, «

viho was chen soand: in the kack of the

)
~
=]
=
&
=
-
<

Truck in the conpound,
oiher tnass, ki, Cariton wekic, he deceased’'s colieague
on the wack ol ithe wvyues, who was then on the truck, saw when the

applicant had jumped on te the truck, retuined on it, and junped

off ai the gate., There he saw another man standing at the gate.

This wman voon & gun from inside nle shirs and fived four siacts and

one of thege sheots caught the deceased,; who was standing in the

truck, and ne fell. 9his gunkan and che applicanc pursued the

guarc for sowme Gntiance, tLien turnea Lok and ran Lnio a guily.
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a gonsuicant PavioloULs,, perrQlmed

Dr., Royston C
2 post-mercen exansnactLon and found a gunghot entrance wound on

the left parietal scalp jusi above ithe lelft ear, which travelied

through the scalp “hxough the krain and ex.ted on the rignt ocoi-

sital scalp melow the wop of the nead. He found no JuRpoOwaoy

deposits ana gave oy has opinion thait che gun must have been

of
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filscharged at a distance of twenty-four iuaches or nore. Caus
Geath, he said, was aue to a gunshot wound to the head.
The applicant gave gwornk evidance and admittea that he

was present on Lng truck but he was noL there at any time belcre

that, as he came along simultaneously with the truck. The
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ueceused and himseli, he said, threw out ihe pallecs and the

proceeas sale were to pe shared between them as friends.

¥

e said he was wiiguiing from the truck when he heard the gunshot

explosion. Thig caused him o cun, and

heaxyd othey explosions
while running against the fence wihich was the route he took to
get out of the dwiyp. He spoke to no one pecause evoarybody was

unnangy he never ran with the gunman aud he returnew aboui cne

hour lacer Lo Lake
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che pallets ac the gave,

Fr., Chuch filed ance argued one gurouna of appeals

That the learneu trial jndge failed
Lo aceguately and properly divect the
jury on the issue of comon 8igu

The: "j sepriving wne applicant o 3

possible acquitial or conviction on a
ilesser count,

X the learneda 4@
farleo to insitruct the juvy

they weve lelt in reagonable
whether or not nihe ag plxc'nw VaS a

pari of the comgaon cesign then chey
shoula acyuiit.v

P J e S,
I parcLidurar

He submitted that the sumning-up was inalecuate in thet the

QLYECiLI0Ns on conmon design ought hto have Leen more ¢ilrcunscribed,

[

Tne matter,

I

peing one of transferred wmalice che jury

siould have begen invited to conszider whethar or not the gunman

aea departed froaa the common purpose; wnhich was Lo recover the

guni, e guestion of whetner the ayplicant concenplated

L

the guard ancihes would be kKallew was

e

oL feoresaw thao Jn pursuing

not iett to

7y, we further said that i1f the applicant aid

not coutempiate seriocus snjury or death o anotiier person he would
not be guilty, fox oanly if he had foresesn thai gerious bodily
injury or death would occur that he could be guilty of murder.

Fe reiied on R. V. Saunders and Archer (1573} 2 Plowd; &73 Fost 371

e
O

The briecf Facts in that case are tha: Saunders intended
#3111 his wife, Avchor bought the peiscon ant adviged nam Lo give
her. He gave her the poison in an appie, ohe oit it and gave it
to her daughter vho ate it and diea. He was charged for murder.

It was held thait he was pyoperly convigied of uwurger even taougi
fS
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he beiny present av che time, endeavourad ©o dissuade his wife
yrom gaiving tie apple to the child,

He intenc vo kill a

erson and in giving it he intended

e

that ceath should rollow and although death followed in anovhexr

o
person ouher chan the person intended, :i was murder for he was
vhe original cause of the acath,

Tne Crown relied on comon des:on endé at page ¢l of the

passagzs which pr, Chuck chailenged in the leavned

RENE LWO QF LOYe persons enmbeik on
entorprise caciy 18 fiokle fox th“
one it purguance of ;c..:_n"c ente;
mveu if unusual con
grecuticn of tie
ma8e poun arve liavle £ BE Con-
seCuances.

-
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fow che prosecution woes not have wo prove
that whis accused man infilcied ¢he final
blow, Inueed, the derence io that he wig
o, but you may CONvVict Lhig aAccused man
ox cGer AL you coms to the conclusion
chiat nis companion inflicied thet fatal
wouna sndg chiat this accused man in the
aocit concvempleced that his :
might use & weapon Lo cause &
AOJULY Gh BNRYVONE Wil Was pPreusalt i 3
encrance to the premises winaet fatal morning,

S ac.iiy in concort, that is
participating with the pr.oncipal offencerxr
way become a part of the crix i
Fele Rt p:“ﬁon_ at Li3s commiss activities
describad as aiding ana au@'tnn\g couwnscliing,
ineiuding on ProCuring Loav crLme,

slate 0L & 5 DLNU may be
Lom hlS conuuoT and any other
throving iight on what ne tore-
Conie mererial time incluaing of
course, any explanation i v GLVes
i evidence Or in his put an
ev.itance by wne pIOS@Cu@4oﬁ dow tne
progecnis Must prove the necessary
xpiaqun begycnu reas on~“'% doubt

Sav

slatenan

con
although that may be done by inference.

1 av the ena cf the day whether &s 4
ruaain oL hesring eviaenca from the
accucedG or for scne other reason you
concinde that there is yeascnable
possibrlity chat the accused Gid not
wvern conte mp‘auc the rigk, ne Ls in
this type of case not guilty of murder,
pui you may ask yourcelves this
gquestion: Did <he accuse contcnplate
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“that in carrylng out an unlawful purpose the
o in tine enterprise nighi use a

;un wath che inctentzon of causing
L1ous bodily ha if you accept

gtatenent was made by the accused,;

i was given in evidence by Charles Wilson,

the geonialy guaxd, Lhet steiement veing

“vhocw the guard oy wake wea tek the gun,®

us the other evidence orf the accusea

ing satLing with anothey man anc later

inning away along with thiz man behina

th@ security Guard, vhen you wilil bave no

aoubt in your mind as tc hic atention,”

This was a veiy ccmprehensive ceview of the applicable

enG there is o disuvinction Letween wiat the learned tyial ju

has saic and wnat o, Chuck has wigea should have peen sald.

In Archiold’'s Criminal Pleading Evidence & Practice {43rc

5 .

wditcion) Vol, 2 Chapter Z9Y9-z4 under the yubric “Commisgion of
cyime differeni from wLhe ole commanded”, the irarned auchor
staces:

“7E whe coumselior anc procuner
advises one crime, and the
Lncentionally commiits anouqf as fozx

cence, if he was orcered ox adavised
LOe DUXn & heouse, and insteac tneroeol
comitied cheiy, the couuuLAch anG pro-
curer would not pe liaple., ; however,
the couunsellior and »ioccuiex gerada Lhe
principal to commit & crimne SAO8T &,
anG insteaa of so going tie praincipal
LY MiSTaike Couieted the same msdlnst
Y, v swems that che counzo-llor anu
progurer would be i1iable: Fost. 70 ey
BeG. but se2 L nale &i7; o Co.inst. 51
1 Russ, Lo ed., we. LGU. I, how-
ever, Lhe pyincipal celiberaicly
commitiuad the crime which had deon
counsellew and procurea against §.
instead of A, Hale's view ig ithat the
counsallcr and procuyer woudia uot e
liable: 1 Hale vid., Dut it .8 clear
that the counsellor and procu wotld
stxll be liable for all that sosued
upon che executrion of the unlawiul act
coumandad:  as, for instance, 1if A
commands B Lo Deat (; and he Leats hiwn
s0 that ne cies, 2 is liable £ow the
murders 4 ﬁluﬁmmmo 37: i haie w17,
Or af A commanas ¢ co burn the house
of ¢, and in doinyg s0 tne house of D
18 aliso ournt, A 1s lAumle for tie
burining of D's house: R. V. Sauncers
ana archer {(1573) Plowa. 73, o, I
rhe offence comnmandeda is in Lact
comitited, although by different meane

A

from those commanded: as for instance,
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“if J W hires J § to poison A, ana instead
cf pousoning him, he shoots niiu, J W is,
nevertheiess, liaole: Fost. 369, 37¢.°

We accept thigs as a correct stacement of the law as to

transferred malice &3 1t stands today. The case cf R. V. Saunders

and Archer (supia coes not, in our view, assist the applicant,
Applying whe above pruinciple, howaver, che ﬁext quest¢on
woulG be: Vas the ¢rime counselled cgomititear and if so,
wotla it ralill under this general piinciple Lo constitute nwuraer?
To commii & murder, transferred malice is sufficient an
proof. ILa this cese the crime actually agreed uponr was nucder
ana robbery with a gun. A weapon w&s in the hands of one who
received encouragement by words, used by thg-appli¢antp "s5hioot
the guard boy mex we get him yun," which clearly showed an
intention tce shoot and kill the guara. However, in the instant
case, in complying with the woids of encounraye.aeni, he fired and
in doing s¢ he was fulfilling the agreed purpose and the clear
commorn intencion Ce kill was effected with full knowledge oy the
applicant of the nsture of the enterprise. LI then, wheinen

unintended, by mistake or negligence someone else is killeq,

it

soth would be egually liable for whatever ensued. The fact oi

mistake by bis principal in joint pursuance of an unlawful aci

o

cannot absolve the applicant from the crime.

This approach is entirely in keeping with the trial judge's
direcvaons. 7o ciiycumnavigate the law anc spell out to a Jjury
unnecessary airections would only widen & summing-~up and inviie
confusion in the minds of (he jurors,

For these reasons we agree that the application for leave
te treated as the hearing of tihe appeal. The appeel is dismissed

ané the conviction effirmed.



