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ROWE P.:

Pratt and lHorgan wer¢ sonicncnd 1o death on January 15, 1879
in the St. Catherine Circuit Ccurt, upon their conviction for murder.
Their applicalions for leave to appeal against convictions were dis-
miss=d !y the Court of uppeal on Dac=mber 5, 1986. Their furcher
appeal. against convictions by way of an applicaticn for special leave

o appeal to the Judicial Commiitte: c¢f the Privy Council was dis-

- missed on July 17, 1966. 4t thet hearing, Lord Yempleman w:xpressad

vhe poard®s disquist at che unoxplained d-lay by this Ceurt whersby
the written reasens for the dismissal of the appeal, promised on
December 5, 1980 wiove pot deliverca until Septembory 24, 1984, There
was absclutely no merit in the substantive appeal, but +1h2 encrmity

cf the unexplained delay, prompted Lord Templeman to comment thuss



‘On 5th December, 1950 the Court of

Appeal dismissed the petitioner's

appeal against conviction and the

sentance of death for murder and

promised to put their reasons for

so deing in writing. Those reasons

were not. delivered until thiee years

and nine menths later namely on

24th September, 1964. During the

whele of that period the appellant

had _sentence of dea.h hanging over

him and, of course, nou action could

be taken on his behalf, or on bebhalif

of the authorities, pending the possi-

bilities of an appcal to this board

whicl: could only be considered when .
those reasons had been delivered, " i

| Emphasis added;

it will be necessary %o commeant upon the emphasized
sentence later in this judgment especially as it assumed great
impertance in the further progress of the appellants' attempts
*0 cause the senience of death to be set aside in relationship
to themn.

Earl Pratt, applied to rhe Inter-American Commission on
Human RKights on June 12, 19¢1 for redress on the ground that he
was arrested, accused of a crime of murder of which he had no knowledge, {
tried, convicted and sentenced to death, by an unfair trial process.
By Resolution Wo. 1/85 of July 1, 1885, che Commission resolvsd to
declarce that therc existed ne evidence of the alleged violations of
the American Cenvention on Human Rights as claimed by Pract but went
on Lo recommaend "that the Covernment of Jamaica suspend the execution
of theose persons sentencad to death, commuti:: the sentence of
Earl Praitt and request, ir accordance with 1ts Regulations and the
spivit of Article 4(3) of th2 American Convention cn Human Rights
as well as for humanitarian reasons,; that the Government take
definite steps to abolish the death penalty as has been done in

various countrics,”
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The matior did net rest vhere as on July 9, 19387,

the Execuilve Secretary of the inter-Americen Commission on Human
Rights wrote to the Minister of Foreign Affairs of Jamaica, con-

firming a telegram of July 7, in these terms:

"L have the honor te refor teo

Ycour Excalloncy's nerne dated
laxrch 12, 1937, you:r refixence
51/20G/146, concerning Earl Pratt
gnd Ivan icrgan on death's row in
Jamaica.

Plcasc be advised that che inter-
American Commissiocu on Human
Rights, at 1ts 70tLh pericd of
sussions, held in Washingtion, D.C.,
docided on June 30, 1927 that
Messrs. Pratt and Morgan suffercd

a denial of justice during the
pericd 1980-1984 violative of
Article 5(2) of the Amecican Cen-
vention on Human Rights. The
Commission found thai the fact that
the Jamaican Court of iApp=al issucd
its decisicn on Decomber 5, 1980 but
aid not issuc tho reasons for that
decision until four yeais later,
Seplember 24, 1984, was cantamount
te cruel, inhuman ana dugracing
treatment because during that four
year delay the peritioncrs could not
appecal te rthe Privy Councal and had
ro suffer four years on death’s row
awaiting cxecuticn.

The Iatcr-imerican Comm:ssion on

dunar Rights, pursuant Lo its cable

of July 7, 1987 reguasts that the

exccution of Messrs. Prstt and MHorgan

be coruvied for humanitarian rcasons.”

i draw attention tc on¢ of the rcasons advancod
by thio Inter-Aumciricen Commission feor thoiy éocision, viz. that
ducing the piried of nearly four years delay the appellants could
"not have appealad o the Judicial Committse of tie Privy Ceouncil,
and co the furthor fact that the above letter specifically referred
to both appellants. It is unclear how and when Morgan's case was
prescnted Lo the Commission, bul in p=2ra. 7 of his affidavit of

March 1, 1991 Morgan admitted having wadae such an appeal.




Pricor to this svcond declisicn of the Inter-american Commission
or huaen Rights, the z2ppellants, Pravt on 28th January 198C and
lorgan on 1Zth March L1987, maede representations to the Human Kigits
Commi:. ¢ of the Uniied Hations whicn, z2ftcer considering replies
and rvpraesentacions from the CGovernment of Jamaica, cxpressed its
views under Ariicls 5, paragrpah ¢, of tho Optional Protocol. Thase

views ncluded *he following:

(a) Tiwre was delay in the appzal process
and ithat the rvighi bto review of con-
viciions and sehionces nmust ba made
available without undue celay.

(b) in tre absence of a wriuvten judgment
¢f the Ceourt of Appoal, ithe appellants
were net able vo procend to appual
before ohic Privy Council, <hus ¢ntailing
a viclation of Article 14 paragraph 3(c¢)
and Articli: 14 paragraph 5.

(c) +n capital punishment ces<s, Jamaica had
an umperative dulty Lo cbhsorve rigorcusly
all the guaraniecs for a fair trial set
out in fxticle 14 of Lhz Covenant,
(3) That the appellants were ontitled to a
remeay for the violaticas cof the Covanant
in Article 14 paragraphs 2(c¢) and 7 and
that their sentences sleoulcd be commuted.
caall warrants were signed by the Gevernor-Goneral on three
cccasicns in respoecl of cach of the epp<llants - first on February 13,
19¢7, socend on Macch 2, 183¢ and third on March 7, 1991. Execution

of the first and socond warvants
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as stay#d on the representations
by and on behalf of the appaollants. Consoguent upon the issue of
the third warrant, :the appellants filed scparate Motions for Consti-
tutional Rcd;cﬁs under Secvion 25 of the Constivution of Jamaica.
Thoese Merions wore consolidated and after a hearing in April 1991,
the Molions wore dismiseed giving risc to these appeals.

“hreoe broad issucs weroe argued before us:

(1) Were the sppellancs denied a fair
hearing within a reasonable time
as requiised by Section 20(1) of
the Constitution:



{2) Would the inflictien of the Doath
Penzlty on tham some twelve years
aftor 1tu was proenouncaed constitute,
in the circumstances of their casc,
iphuman and dograding trcatment con-
trary to bection 17(1) of the Con-
stituiicn:

(3) Was ihg dacision of the Governor-
General in Privy Council net to
commute the Death Ponalty in their
casa, unreasonable, arbiirary and in
brzach of natural justic: and the
Constitcution?

ISSUE 1

WERE THE APPELLANTS DENIED A FAIR HEARING WITHIR A REASONASLE

TIME AS REQUIRED BY THE CONSTITUTION?

Section 20(1) of the Censtitution precvides that whenever a
person 1s chargad with a criminal offonce he shall be afforded o fainx
hearing within a reasonable time. It has always becn considercd
ocpprossive for an accused perscen to hava 3 criminal charge hanging
over his head for < inordinate pariod cof time before being brought
to trial. Between trial and the hending down by the Court of its
decision tnerc may be a further period of incrdinats delay. The

majority of tia Supreme Court of Wigeria in ifezue v. Mbadugha «: al

{1945 L.R.C. (Const.) 1141, 1dontified that betweasn 1979 and 1934
some judges in that country had become notorious for very leng
adjournments of judgmenis leading Lo a deprivation from them of vhe
advantage of ferming fais ilwpressions of witnesses and ovaluaticn of
evidepnce.,  With that facuual backgreund the Court went on toc oold tha!
when the Amended Constitution of 197% raplaccd the phrase “"a fair
hearing within a reasonable time by ¢ Ccurt” with the provision that
"Bvury Court ... shall deliver its cocision not later than 3 months
end shall furnish all partias ... with duly authcnticated copies of
the decision on the date of delivery"” the laiter provision was man-
datory.

On thi facis the judgment in ffczue's case was deliverad more
than 3 menths after the completion of the hearing and conscguencly

thin appeal was allowed and the case romitted to the Court of Appaal.



The ropert of the Suprems Court's ducision docs no* indicate what
instructions thet Court gave to the Courti of Appeal. What is now
clear,; howsver, is that tiw discretion of a Court in Nigeria to
postpona the handing down of a judgment whethor et firsc instance
or on appealis rostrictad Lo threc montng,

The judgment of Powall J. of the Suprume Court of the United

Srtates of America 1n bavkor v, Uinge 407 U.S. 514 (1972] was approved

ana applied by the Judicial Ceommituvce of the Privy Council in Eell v,
D.P.P., (19385, 32 W.I.R. 317 and was followed by the Judges in Lhoe
Courc bulow. Powell J. identified four factors which a Court cughkt
Lo assas8s in derarmining whother a particular defendant had boen

deprived of his rights to 2 fair trial within a reasonable timz, viz.:

(1) Length of dulay.
(2) The reasons givan by <ho prose-

cution to justify wio onlay.

(3) The responsibility of the accused
for asserting his rigats.

(4) Pr:judice Lo the accuuad.

in Bell (supra) the Privy Ceuncil accepied tho position that
ihe fundamental rights guarantceed to individuals undex Chaptar Iil |
of the Censtituvtior musit be balanced against the socictal interust

in the preservation of law and order. Lord Trmpleman said:

"Their Lordehips accept the submission of
the respondents tnail, in giving effect
to the rights granted by secrtions .3 and
20 of the Constitution of Jamaica, the
Courts cof Jamaica mus® balance the funda-
mental right of the individua2l to a fair
trial within a veascnable time against
the public interest in the attainment of
just.ice in the context o1 ¢ prevailing
system of legal administration and the
prevailing economic, social a2nd cultural
conditicns to be found in Jamaice.”



A similar balancing attitude has beap adcpted by tie Suproema
Courw of Canacda in their intcrprotation of Section 1i(b) of the
Charter of Rights and Freedoms which provides for the trial of
accusad persons within a réasonable Time, The socictal interesc in
the speecdy resolution of a criminal charge was aloguently expounded

by Cory J. in R. v. Askov 1590, 74 D.L.R. (4th) 3355:

"1 agree with the position taken by
Lemcr J. that s. 11(b) explicitly
focus:e upon the individual irterest
of liberty and sccurity cf the persorn.
Like other specrfic guarsntees provided
by s. 11, this paragrapnh 1s primarily
concurned with au aspoc. wf fundamental
justice guaranceed by s. 7 of the
Charteor. There could be no greater
frustration imagineble for innocent
crsons chargec waith an offonce then
*¢ be denicd the cpportunity of demon-
stiating their i1nnccencs ior an uncon-
scionable time as a result of unrcason-
able delays in the:r trial. The tiae
awaiting trazl must b oxguisite agony
for accused persons and their lLuamediate
family. 1t 1s a fundamenial precept of
our criminal law tha® every individual
is presumed to be innocont unill proven
guilty. it follows tha! on the same
fundamental ievel of importancc, all
accused pirsons, cvach one of whom 1is
proesumed to be innocerni., should be givoen
the opportunity tc defend themsclves
against tho chargos they face and to have
thoir name cloared and repuiation re-
nstablished at the earliest possible tin.

slthough nhe primary aim of s. 11(b) ig the
protection ci the individual's cights and
thie preovisicon of fundamintal justice for
che accused, none the lces chere 1s, in

wy viow, at leest by inference, a community
or scocietel interest implicit in s. 11(b).
That community interes: has a dual dimen-
sion., First, ther? is a collective interest
in ensuring thaet those whe transgress the
law are Lbrought e trial &334 dealt with
according to the law. Sccondly, those
individuals on trial mus! bo treated fairly
and justly. Sp2cdyY trials strengthen both
vhese aspects of <he community interest. A
trial held within a reascnable time must
benefit the individual accused 2s the pre-
judice whicih resulvs from criminal procced-
ings is bound ro be minimized. If tho accusad
is in custody, the custodial time awaiting
trial will be kopt to a minimum. If the
accuscd is at liborty on ball and subject
to conditions, “hun the curtallmants on the



"liburty of tho accusea will be kopr
Lo a nunimum., From the point of view
of the community intorest, Ia cheso
cases whore the accus«ed is derained

1n custedy awaiuing trial, socicty
will benifiv by the guick rescluticn
ef the cose erther by reintegrating
into sccrely the accuscd found to be
innocent or ii found guiliy by dealing
with the accus.d according tc the law.
1f the accused 1s ralcased on bail and
subscquonitly found guilfty, tha
fructiration folv by the community on
seeing an uspunishod wrengdezr in their
midst for an extended poriod eof time
will be relicvced.

There are as well imporcani practical
boznefits which flow from o quick
rosolutien of the chargoes. There can
be ne doubt that momorics fade with
time, WVitnesses are likely to be more
poliebl: testifying to events in the
immediate pas! as oppos:ad to events that
transpired many montis Or @VEn y»ars
before the trial., Hot only is there an
crosicn of the witnoessas' nonoery with
the passage of time, but there is bound
t¢ be an erosion of ihe witnesses
themselves., Witnaesses are puwople;
they are moved out of L country by
their employer, or for rzasons related
to family or work they move from the
=8t coast to the west coast; Lhay
become sick and unable to testify in
ceurt; they arc involvad in debilitating
accidents; they diz and th=2ir tcstimony
is forever lost. Wilnesses toc are
concernaed that thei: evidence be taken
as «uickly as possible. Tostifying is
often thought %o ke an cordeal. 1t is
something that weighs on the minds of
witnesses and is a scurce of worry and
frustration for them uptil they have
given Lheliy tesiinony.

It can never b forgotteon Lhat the vicuims
uay be devastaled by criminal acts. They
navoe a special interest and good reason te
expec’ that crviminal krials take place wich-
in a reasonable btime, rem a2 widen peint
of view, it 1s fair wo sav that sll crime
disturbs the community &ud that scrious
crime¢ alarms the community. All members
of the communiiy ar: thus erntitled to sce
that the justiice system works fairly,
vfficiently and with rcasonable diszpatch.
The very reascnable concorn and alarm of
the community which naturally ariscs from
acts of crim¢ cannot be assuaged until the
trial has tak:n place. The trial not only
rasolves the guilt or innocence of the
individual, but acts as a rc¢assurance Lo
the community that scrious crim2s are
investigated and that thosc implicated are
brought to trial and dealt with according
to the law.



"The feilure of the justice system
to deal fairly, quickly and offi-
cienkly with criminal trials in-
evitably lcads %o the community's
frustracion vith the judicial systeom
and evaentually (o o feoeling of con-
tempt for court procoedures. Wonon a
trial takes place without unrcason-
able awlay, with z2ll wiinesses aveil-
able and memcrics froesh, it is far
more cercain that the guilty partics
wire committed the crimes will be con-
victid and punishzd and thosa that
Ui.d nou, will be scyuiv.cd and vin-
dicated. 1t ie no exaggeralion to
say tnat a fair and balanced criminal
justice system simply cennot exist
wirhout the suppert of thye comwuniiy.
Cortinuced community support for ocur
system will net oendurs in thoe face of
lengthy and unreasonabl: drlays.”

Cory J. went on to tocus on thn four factors identified in

Sarker v, wWinge (supraj. Dalay may br attribuvable to the Crown or

its eofficurs or by systemic or instilutional limitations. Such
dolays will enure to the bon<fics of the defendant and weigh against
the Crown. Jut fo decide "bhow long is too long" will ceguiri an
enquiry inte all the circumstances of a particular case¢ and where
possible a Court should look te the appropilat: ranges of delay to
dowermine what is 2 rvasonable limit. As to delay on the part of
an accuscd pexscn Cory J. said that iht burden always rests on (he
Crown to bring che case ro tiial and that the nmere gilence of ithe
accuszd is no! sufficient to indicate a waiver of Canadian Charter
Righis, He went on e say that an #ccusad must take some dircct
action from which & consent to delay can b properly anfcerred. lie
concluded that whoroe thore is delay on beotl: sides, the onus nests
upon the Crown ¢ estaklisb on a balanca of probabiliticas thet the
actions of the accuscd constituic a waiver of liis c¢r her rights.

Cory J. &lsc quoted from Sopinka J. in R. v, Smith 11899

52 C.C.C. {3rd&.) 97 where it was said at p. 111 thau:




He accepied

"Having found that the delay is sub-
stantially longer that can be justi-
fied on any acceptablc besis, it
woulc be difficult inde2d to conclude
that, the appellact's s. 11{b) rights
fave not been viclated because the
appcllant has sufferad no prejudicc.
in this particular centexti, the
inference of prejudica isg so strong
chat it weould be difficuln to disagree
with  the view of Lomer J. in Mills
and Rabay that it is virtually irre-
buctable,”

which - ho vebuttal could take place. lie said:

“lWevertheless, 1t will be cpen to the
Crown "¢ attempt 1O demonstrate that
the accused has not bren prejudice
This would prescrve the seocietal
1nlerest by providing that a trial
would proceed in those cascs where
despite a long delay no rssulting
damage had been suffcered by the
accus<ad,., Yeit, the existence of the
infercnce of prejudice drawn from a
very long deiay will safaly preserve

the pro-cminent right of the individual.

Cbvicusly the difficulty of gver-coming
the ipnfercence will of necessiiy bocome

moxrse difficuit with the passage of time

and at some point will boiccome irce-
buttablc. Henetheless, thoe factual
situationpresonted in Cenway scrves as

an czample of an extremely lendthy delay

which did not prejudice the accused.”

this principle but went on Lo suggest ways in

L unriservoedly accupt that inordinate dolay in bringing an

accused person to trial is prosumptively prejudicial, but vhat thas

presumptrion is rewuttable by ovidence which can include the conduct

of the accused and the narure of the proccadings.

~in Kakis v. Government of the Ropublic of Cyprus and Others

{1978 2 kll E.R. &34, the House of Lords refused to sanciion the

extradition of the appellaent to Cyprus

on the ground that 1t was

unjust. and opprc<ssive so to do as vital defencoe witnesscs had bocome

unavaileble dus Lo lapse of time and that the government of Cyprus

had acted in such & manner that the appellant could justifiably

bulizve that he would not have been prosccuted for the

offences.,

Lox< Diplock gave his undorstanding of Lhe

and oppressive” at p. €35. He said:

allegod

term:

"unjust




“*Unjusv' I raogard as directed pri-
marily tc the risk of prejudice te
thi accuscd in the conduct of the
trial itself, ‘opprossive' as
dircected to hardship te the accused
resulting from changes in his circum-~
stancaes that have occurrocd during the
period to be .aken into consideration;
but there is room for overlapping and
between them they would cover zall
cascs where to return him would not be
faix. Delay in vthe commeihcemcent or
conauct of ¢xtradition proccedings
witich is brought about by the accused
himsclf by flreing the country; con-
ccaling his whereaboucs or «vading
arrvest cannot, in my view, be relied
on as a ground for holding it to be
¢ither unjust or oppressive to return
him."

Kakis had lost the support of vital defence witnasses and
had sct led in England for scveral ycars before the demand fou
cZtradivion.

all the cases referred to by Dr. Barnctt on this aspuct of
the appeal wers concerned with criel at first instance. Procodure
fer such crials normally include arrest, pre~itrial incarceration,
release on conditicnal or unconditional bail; gathering of evidonco
and a witness trial befeore Judge alone or before Judge and jury. it
1s here taken as axiomatic that the fundomenial principle cf the
presumpiion of innecencs applies, oven in the face of a perencially
overwhelnang case against the eccusad. Whaon, howevio, & proparly
censtituted tribunal hears and determinecs the criminal hrial, the
position dramatically changes. Thaere is ne longer an onus on the
presccution te take posilive steps to initiate an appeal or Yo pro-
sccute t“hat appeal. The presumption, f any, must at that stage bhe
that the prosccuticn has fully discharged i1ts onus to remcve the
mantle cf innocence which hitheorcte clothed and shielded the accused.
it is now the turn of Lthe cenvicted person Yo assert, 1f he wishes,

his right to appeal. In =uch circumstancas matters of vtmest r2lovance

to the trial process have nc bearing upon the appeal process. This 1is

not to say that aproper system for rerceiving appeals and for hearing



and detorminang sucl appeals ought noi in be established and
maintained by the govaernment. Bui of coursze there i1s no complaint
that a propex appellare process was not provided in Jawalca.

~#8 tho RBecord discloses, the Court of Appeal endeavours
to hand down written judgments within three months after thao
hearing of appcals. 1In some casazs judgment is rescrved. Their
considoration, preparaticn and delivery would ordinarily nave
hignaost priority. in other cases judgment 1s delivered lmmediatoely
upon tha conclusion of oral arguments procedad by short oral statu-
mencs by the prosiding juage. The practice whereby all thoe sub-
missions in criminal cas:s axs made crally in Court e€nables counscol
for the appellant to know at once which 1f any of his argumerncs find
favour with the Cour:. and at the end c¢f Lhe day no one 1s or can be
in any doubt as te why ‘he appeal has boan dismissed. Teon yoars ol
s¢ ago, it was the praciice of the Courr, cor occasions, to invitie
shorthand writers inte Court to make a verbatim record of the cyal
judgment. of the Couri. Wiacre that was not done for whatovai reason,
reazons for Jjudgmont would bz propared and delivered in open Court
at a subsequent sicting of the Court. In the instant case the
reasons for judgment wore not delivered for some forty-five months
duc to the failure of the judge o whom 1is preparation was assignoed
tc separate these bundles from orther concludoed cases.

Althceugh there was no ~vidence in suppeort, ths practice is
so well decumentad that I can say that within a fow days of (he
passing of a suntence of death on a person convicted cof murdar, the
trial judge prepares a Report concerning the case for the use of
the Governor-Genaxal in Privy Council in accordance with Section 61
(1) of the Constitution. Lf there is no appceal or i1f the appaal is
dismissed that Report 1s forwarded to the Governor-Gaencral.

There is considerable evidence to show that once the appeal
1s dismissed, many convicted muraerers take no furthner siep in the

procecedings until they rec2ive information that the Gevernor-Goneral
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on Lo recemmandation of the Privy Council has decidod that the lew
should tak: 1ts coursa. At that stage the usual stop is for the
cordemned man te scek a stay of execution while he applies for
leave to appeal to Her Majesty in Council. Consequently, between
the time thac the appcal is determined in this Court and the cime
when the condemncd man apli.s for leave to appeal may be several
years and in oxcess of forty-five months., A racent example of such
an application is provided by Privy Council kppeal do. 43/90,

Keraw. i Bvans v, The Queen. 7o man was murdered on lsth February, 1960,

Evans was convicted for this crim: on May 5, 1981. His application
for lhave to appeal was dismisscd on Docrmber 2, 1982. Special
leave %o appeal from the Ovder of this Court was grantad by tho
Judicial Committec of the Privy Council on March 14, 19%0 a2nd the
app2al was vventually allowaed on July 23, 15%1. Wraitton reasons,
handad down on August T, 1991, recoll-d Lbat spccial leave to appeal
was "against the Crder of the Court of Appeal of Jamaica mada on

2nd Decembax, 1962, which in an unrucorded oral judgment dismissed

the appellant's application for leave te appeal against his con-
viction of murder in the Home Circuit Ccurt on May 5, 19%91." {Empha-
sis addedij.

No point whatsocver was taken Lo the bhearing of the appli-
cation for leave to appeal on the basis that there were no writton
rzascens for judgment or that the oral reasons were not recordad.

The appeal was allowed.

The Judicial Committee Rules L1957 which were referrod to
by the Judges in the Court bulow were revoked by the Judiciel
Commi.t.tee (Goneral Appellatce Jurisdicrtion) Rules Ordexr 1982 which
camc into operation con February 7, 1983. HNeither in the 1957 Rulaes
as amended nor in the 1983 Rules was thers a provisicn that the appli-
cation for special leave te appeal to Her Majoesty in Council should
be accompanied by the reascns given by ihe Court for the decision
appcaled from. Rule 3 of the 1957 Rules as reproduced in Rule 3

of 19¢3 Rules, with minor stylistic chang2s,; now provides that:




"3(1) A petition for special lecave to appeal

shall:

(a)

(b)

state succinctly all such

facts as 1t may be nccessary
{0 state in order to enable
the Judicial Committee %o
advise Her Majesty whethe:r

such l=ave oughi to be granted;

dzal with the nerits of the case
only so far as is necessary to
explain the grounds upon wnich
special leave to appeal is
sought; and

be signed by the Counsel who
avtends at tne hearing or by tbe
party himseli if he appears in
person.,”

Rule 4 which 1s also ralevant provides in part:

ledge:
(a)
(b)

and Rule 50, is in

“50(1)

(2)

(3)

A petitioner for speciel leave to éppeal shall

$1x copies of the petitien and
cf rhe judgm=nt from which special
leave to appzal 1s sought;

an affidavitc in support cf the
petition as prescribed by Rule 5C;"

these terms:

A pstition nob relating te any ponding
app=al, anc iny othex petition con-
Laining allegations of fact which cannoct
be veriiied by reference to the regis-
tared Receord orn any Certificate or duly
authenticatod ziatement of the Courc
appcaled frem,. shall be supported by
affidavit,

Where the pooitionor presecutes his
petition in person, the affidavit shall
be =worn by lhe petitioner himgelf and
shall state “hat. o the best of the
prtitioner's knowledge, information and
belief, the allegations conctained in the
petition are true,

Wher> the petitioner is representad by an
agent, the affidavi: shall be sworn by

e agent and shall, besides stating that,
Le vhe best of (e deponent’s knowledge,
informaticr and belief, the allegations
contained in “he petition are true, show
how the deponent. obtained his instructions
and the infcrmacion enabling him to pre-
sent the petition.’
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Frivolous petitions should k2 discouraged ana to Lhis
end a circular lotier was issued from thz Regiscrar cf the Privy
Council to the Registrer of the Supreme Court of Jamaica on
June 27, 1973 reminding of the principles cstablished in Muhammad

Mawaz v. The King Emperiosr LXVi. I 1.4, 12¢ and reguesting the Chief

Justice to "draw “c the aitention of practiticners in Jamaica the
serious natur= of “he s5igning of a cerviricace that a patitionsr hos
reasonable grounds of appeal te Her Majesty in Council.”

The appellancs XKiew -hal they had a right to apply =0 Hnor
Majosty in Council for leave wo appeal and thot they could do this
through the agency of tho.r h-torneys-av-Law. They wrote «o¢ the

aegistrar of this Courzi askinjg thet iheir "case be set in a position

se¢ “heo whenever my atiorney Hi, doel . Edwards wishes (o further
his argument of appeal te the Privy Council <f Englarnd he can do so.
Furthormore he oand bhis colleaguss My. Frater and Miss L.gibtbournze is
sole responsible for our case ab this pregent noment.,”

Many years elapsed and not a wora was addressed to the
Court cof Appeal by the appellanis or any of the three Arvorneys-at-
Law named in vhe letter of Januaiy 1, 1%l. To this day no compatent
.Court.has ever said thero was a tittle of merit in the grounds of
appeal argued biafore this Court cor in the perition belacedly praszntaed
to the Judicial Cemmitt~e of the Privy Council. Can it bz that no
cesponsible Attorncy-at-Law was willing in 1961 Lo sign a cer=ificate
that the appellants had rcasonable gicunds to appeal Lc Her Majasty
in Council and could that be “he real reascon why no application for
lzave to appeal was filcd between 1981 and 19447

An application for loave to appeal to Her Mejesty in Council
can be facilitatsd by the wri-ten raasonsfor judgment of the Court
of Appeal but such an applica-.ion 15 not and has never buen
depenaent. upon such reasons as a condition precedant Lo 1ts presenta-
tion. The rclevant Privy Council Rules of procedure do not require

the lodgment of tuo reasons for judgment at tha petition stage. It




1s eniirely possible that if Counsel had breugni he 1957 or *hoe

1983 Privy Ceuncil Rules to theiyr avtenrvion, their Lordships in

the Privy Ccurncil would not have included the sentence:

"Ourang the whole of that prriod the
appallant had sentence ot death hanging
over nim and of coursc, no acticn could
Lo taken on his behalf, cr on behalf of
the authorities, pending ‘he possibility
of an appeal to tnis Boarw which could
only be considerasd when those roasons
had been deliverad."” |[Emphasis addcd,

between 1900 and 1984 the appellanits took active steps to
have cheir conviction and/or sentencs sot aside by their applicacicn
to thz .inter-Aucrican Commission on Humen Rights and to ihe Humen
Rights Committce of the United Watlons., Both of these international
bodies wore profoundly affected by the passage in the Privy Ceouncil
judgnenr te the effcct that the applicants were powerless 4o iniciate
their appeal before the Judicial Committoe of the Privy Ceuncil until
the written reasons for judgment bocam: available. One i1s left to
speculatc 1f the final recommendation from thess international
Commitiees woula have been the same f (hoy had before them thz
rclevant Rules of Precedure governing applications for leave to appeal
to Her Majesty in Council and the practice in Jamaica of condomncd mon
waiting for years before approaching Her Majesty in Council fo: leave
to appeal 1n circumstances where no izregularity in the issue of
judgmentz was invelved,

The appellants were representea on appeal by Counsal who
wera assigned under the Legal pid Systewr an force in Jamaica which
Scheme provided a foe for advice to the convicted person as it
whethor he has any ground for an application for leave to appzal to
Her Majesty in Council and for the drafi.ng of all the necessary
documeni.s where the convicted porson appeals or applics for leave
to appeal. True the fee invelved bere no true relacvienship no the

economic cost of the service to ba performed bul it was the same fce
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offercd fei apposrance before this Courv. As vho affidavii of
Ms. O'Cornoxr shows, the Jamaica Council for Eumap Righie ac.s as
a charitable agency for ceceiving, precessing and forwarding appli-
cations for leave to appeal in murder cascs to London solicitors
for filing at the Privy Council. One s:cp in that procedure is the
service of the intended petition upon the Clerk to the Jamaican
Privy Council, tle Registrar of the Court of Appeal, the Ministry
of Justice and the Director of Public P rosccutions. This procadure
i1s obviously niccssary tc alort all these functionaries that thoe
condamned person intends to appeal of apply for leave wo appeal o
Her Majuesty in Councll.

it mus: also be recalled that 2 prevision is wade in
Saction 35 of thwe Judicature (Appellats Jurisdicution) Act for this
Court to grant leave te Her Majesty in Council. GSuch an applicsiion
must be made wichin twenty-one days aficr the judgment of the Couru
and consaguently cannot always depend upun the reascns contained in
a written judgment. HNo application for leave to appeal to Her
Majesty in Council was ever made by the appellants to thig Court.

in my view the appellanits did not sufizv any proejudics in
the prosentation and prosecuiticn of theixr appeal to Hexr Majeswuy in
Council by reason of the failure of this Court to delivexr the r<asons
for judgment ov.er the period Decembour 5. 1900 1e September 24, 1984,
Neither appellact showed a titile of interest in petitioning
Her Majesty in Council during this time anc when they did arouse
themselves to so petition thuy acted with such lethargy as o indicatc
that this procadure was given lowcst priority in their quest Lo stay
alive. I {ind t‘hat thers was no breach cf Section 20(1) of the
Consiitution in that the forty-five mon:ibh delay did npot amount to a
denial of the right to a fair hearing wirthin a recasonabli time as

requirad by Seccion 20(1) of the Constitution.
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ISSUE II

INHUMAN AND DEGRADING TREATMENT

Dr. Barncett submitted that capital punishment is authorised
by law to the extent only that it involves the infliction of death
but it is not authorised where physical or psychological suffering
over and above what is inherent in the very infliction of death is

added. He relied upon dicta from Furman v. Georgié 408 U.S. 238

t1972] 33 L. Ed. 2d. 346 and Louisiana v. Resweber 329 U.S., 459, 67

Sup. Ct. 374, 91 L. Ed. 422 [1947}); Peoplec v. Anderson {1972] 493

p. 2d. 880; 100 Cal, Rept. 192. Long delay in the exacution df
the sentence, he said, amounts to that "something more" and renders
executian aftexr such delay to be cruel and inhuman treatment.

Delay was considered by the Privy Council in three fairly

recent cases, CgFreitas v. Benny {1975] 3 W.L.R. 388; Abbott v.

Attorney Genexal for Trinidad and Tobago [1979] 1 W.L.R. 1342; Riley
et al v. Attorney Gencral of Jamaica et al [1982] 3 All E.R. 469.

deFreitas was convicted of murder on August 21, 1972, His
appeal was dismissed on April 17, 1973. His petition to the Privy
Council was dismissed on Decombex 12, 1973, deFreitas started fresh
proceedings seeking relief for contraventian of certain of his funda~
mental rights and freedoms. That case was dismissed at the.trial and
appellate levecls. Next came a sccond petition to Her Majesty in
Council, complaining, inter alia, of the delay in the execution of
the death sentence. It was argued that if the death sentence was
per se constitutional, the average lapse of time between sentence
and execution had become considerably greater since the commencement
of the Trinidad and Teobago Constitution and this had the effect of
making it unconstitutional to carry out the death sentence. This
argument was rejected. The only delay which was attributable to the
government was a period of eight days; the remaining periods were
due té the appellant's attempts to have his conviction or sentence

sct aside.
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The a lay attributeble Lo Lhe governmenc in abbott's cass
was eight monchs. Therc was delay of five years booween conviction
end ithe hearing of the petition in the Privy Council due wholly to
the action of ihe appellant in challenging the decision of th.
Courti.

word Diplock (who had ecarlier dolivered the opinion of the

Board in i@Freitas v. Benny) said:

“in thelxr Lordships' view ithe propesition
that, 1n the circumsiances of th instant
casc, tho fact that saven or eight months
¢lapsed before “he applicant's petition
for reprieve wes finally disposed of by
the President made his exccution at any
time thercafcer unlawful, 1s quite un-
tonable., Their Lordships acceptl. that it
13 possible tc imagine cases in which the
twne allowed by the authorit:as Lo elapsc
butween the pronocuncement of @ dearh
scntence and notification to the condemnead
man that it was Lo be carricd ocut was So
rrolonged as to arouse in him a reasonable
polief that his death sen cnce must have
o2¢en commuted to a suentence of life imprison-
ment., In such a case, which 1s without pre-
codant and, in cthelr Leovdships' view, wculd
irvelve delay measured in yoars, rathor than
in montbs, it might be argu«d that the taking
ci thu condemn»d man‘s 1li’» was not by 'due
process of law'; bur sinc: nething like this
ACi8€s in the instanc cas , “his guestion is
cnce which their Lordships prefer to leave
cpon,”

Rley's cese was argurd by laading Counscl fiom Jawaica
(R.W.A. Herviguas Q.C. and Dernnds Daly). ALl the leading cascs
wers ciled bezfore the Privy Council, Thaore had becn o delay caused
by the appeal process and a further doliy freom April 1979 vto ciarly
1979 duiring & porciod of acute controversy in the Jamaican Parliament
over the reteation or otherwise of capiial punishment. The patition
was disnmissed. Loxd Bridge of Harwich who delivered the majority

opinion said:
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... Since the legality of a dolayed
:xecution by hanging oif & sentence of
wath lawfully imposed uader s. 3(1)
>f ithe Offences Against tha Person Act
zeuld never have baen guastiopad
».fore independonce, their Lordships
sntertain ne doubt that it satisfics
condition (c). Acceordingly, whatever
~he reasons for, or length cf, doelay
In executing a scntence of death law-
fully imposead,; the delay can afford no
ground for holding ithe exocution to be
a contravention cf s. 17(1) [of the
Constituticn).”

(he docr which ths: Privy Council laft copen in Abbot's casc
was shut: Zirmly in Riley. Here was a case where the delay was
mcasurcd N years, there was no pending appeeal and Parliament. ves
actively considrcing whether or not to abolish capital punishment.,
Furtherme ‘¢ tw, of their Lordships wero parsuaded by the appellants
to dissa - fro¢ . the majority judgmont and in 2 vigercus dissant had

this tc say:

" 'rus in Abbott's case the Judicial
committoee recognizad that inordinate
welay might mean thaeit the taking of
he¢ condemnad man's life would net be
‘by due process of law'., Gignificancly
Lhay commcnued thai a casce of delay seo
oroleonged as Lo arouss a rcasonabloe
belief that ne might be cparcd was
‘without precedont', Abboii's case,
therefore, confirms us in the viow not
only thet the period and circumstances
of delay may b. such as to pul. tha
taking of a man's life outside tho duc
process of law (in other words, ii 1s no
longer justified by law; but elso thaw
ihie acknowledged proper pcactics of the
state, s¢ as Lo ensure duo process of
law, is not to allow execution atfter pro-
lenged delay.”

Jut t'< majority of the Board was not moved by this attitude
of Lords Scarmin and Brightman, and firaly and definitely hald that
delay for whatver reason in the axecution of a scntence of death
can never amou: t to a contavention of Scction 17 of the Constitution

wiich prcvides thats



“17(1) NG puerson shall be subjecrad
Lo terturce or te inhuman or
degrading punishnent ©1r othex
treatment.

(2) Nothing contained in or dono
under the authority of any law
shall be held to be inconsis-
tent with or in contravention of
this section to th¢ e¢xtent that
the law in question authorise the
infliction of any description of

punisiment. which was lawful in
Jamaica before the appointed day.”

Jr. Barmetvt urged us to say th.t the decision of vhe Privy

Council i: Rilvey was per incuriam or aluornatively that the facts of
the ips.ent case are such that they can be distinguisned from Riluy's
cas, ile: submiitad that the inarticulare pramisc of the majorirty
opinien i Riluy is that where a statut.: authoriscs an act to be
done, as .n this case the infliction of death, it mcans Lhat that
statuwe authorises that act Lo be done in all circumstances and in
any manne:r. With this propositicn, I dissccrate myself complitaely.
The rajority of the Beoard in Riley were highly conscious of the
powcrs of the Governor-General in Privy Ceuncil under Secrion 90 of
the Constitution and were not purporting to decide whether or not
the senteice of death should be exncuted. They said:

"Their Leordshipe fully accept that

long dclay in ithe execurion of a

death senktence cspocially delay

for which th¢ condemned nan 1is

hims<lf in oo way rcosponsible,

must. b an impertant factor to

be taken into account. indeciding

whethey Lo exorcic: the prerogaiave

of mercy."

The guestion before the Beard :a Riley was whether delay

could amount to a contravention of Section 17 of the Constitution.

That is “he identical question raised in this appeal. It has already

oeen decided in Eaton Baker and Another v. The gueen (1975, 13 J.L.R.

169, that the Jamaican Court is not empowered to treat a decision of

the Privy Council as per incuriam. Lord Diplock said:
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"Althcugh the Judicial Committee is not
itself strictly bound by the ratio
decidendi of its own previous decisions,
courts 1n Jamaica are bound as a general
rule to follow every pari of the ratio
decidendr of a decision of this Board
in an appeal from Jama:ca that bears the
authority of the Board itself.”

Latesr, Loxd Diplock added:

"Strictly speaking the per incuriam rule

as such, while 1t justifies a court which
is beund by precedent in refusing to
follow cne of its own previous decisions
(Young v. bristol Aeroplane Co.) does not
apply to decisions of courts of appellate
jurisdiction superior to that of the court
in which the rule is sought tc be invoked
(groomec v, Cassell & Co.). Tc permit Lhis
use of the per incuriam rule would open
the decor to disregard of preccdent by the
court of inferior jurisdictior by the
simple device of holding that decisions of
the suparior courts with which it disagreed
must have been given per incuriam."

it seems to ma Lherefore ithat the 1nteresting arguments
raised by Dr. Larnett on the principlas of consritutional interpra-
tation are neot relevant to the facts of the instant case. In so far
as deliy simpliciter is concerned : feel myself bound by Riley's case.

Dr. Barnett argued that the repeatsd 1ssuanc: of death
warran:s anrd their late withdrawals constituced inbuman treatment
within the m2aning of Section 17(1) c¢f the Cons*itution. The first
of the three death warrants was. issued on February 13, 14937. At
that time the applications f{or special leave to appeal te Her Majasty
in Council haed alrezady beon dismissed ané the convictions and sentences
were unorafore affirmed.

Dr, barnett did not, and could nei, arguc that the recommenda-
tions ¢©f the Inter-aAmerican Commission on Human Righis and the Human
Rights Committee of the United Nations were binding upon the Governor-
General in Privy Council. Au each stage of their deliberations the
Privy Council would have becn bound to give the fullest consideration
to thu views and reconmendations of thesc prestigious intcrnational
Human kights Organizations beifore tendering their edvice to the Governor-

General. The second sei of death warrants was only issued after tho
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Inter-Amcrican Commission ad yrondered ies recomnmendation and
finally the deach warrants of Marcii 7, 1991 were issued ncarly twe
y=ars after thoe Human Rights Commitice of the United Raticns had
handcd down their yacommendation. The appellanis potiivionad for
the suspension or stay of the death warranits and cach petition was
granted by tha Governor-Gencral tc enable tham to continue thoir
applications 'o tho infcrnational liuman Righis bodlss. Thore was
ne suggestion thav the dcath warrants wors issued with the intenilicn
of torturing thu apprllants and indaed no credible cvidonce was lod
that the appollants were orly notificed of the sray ¢f execulion at
ithe last pessibly moment. Tae issue of the decath warrants was 1in
the crdinary course of secking to onfeorce the sentence cf dzath, a
process which ¢nablad the appellants o mek: representations for a
stay of exccution,

1SSUE -1

JUSTICIABILITY AND VALIDITY OF THE DECISION OF THE

GOVERNOR-GENERAL IN PRIVY COUNCIL

Und:r the Constitution of Jamaica a Privy Council is
eg.eblished which consists cf the Governer-Concral and six members
and iis powers, privileges and dutiles are enumerated in the Consii-
tutron., In Section 90 the Governor—-General, aciing con thae racommenda-
tion ¢f thae Privy Council, of which be is President, is cmpowored io
Hexr Majesty's name ard on Her Majestiy’'s babalf to substiturce o less
severe form of punishment for thai imposed on any person for such an
offencc. Jamaica 1is a Parliamentary democracy whosa Parliament con-
sisiLs of Her Majesty, & Senate and & Housw of Reprosentavives. The
Governor-Gianeral is appointed by Hor Majasty, holds cfficr during
Her Majesty's pleasure and is Her Majesty’s representative in Jamaica.
(Sectiong 34 and 27 of the Constitution).

in oxdrr to exvrcise the prerogative of mercy in case of a

person who hag bLeen sentenced to death, Section 91 provides tLhat:
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"(1) ... the Governor-General shall cauyse a
sritien repov: of the case from the
triel judge, together wiih such othes
information Jorived fiom the recerd
2f the case cor zlsewhere as the
Gevernor—-Gensral may sequire, to be
forwarded to the Privy Council sc that
the Privy Council may advise him in
accordance with the Provisions of
section 90 of this Constitution.

(2) 4Yhe power of requiring informetion
conferred on the Gevernor-General by
sub-sectaon (1) of this section shall
be exarcised »y him on the recommenda-
vaon of *he r.ivy Ccuncil oxr, in any
cace in whic' in his judgment the
ma&LLer 18 tos urgeni to aumit of such
cecemmendation being obtainsa by the
cimer within walch it may be necessary
fer ham "o ac, in nis disc:ecaion.

it was con .ended on be 1lf of the zppellants that having regara
to the censiitul .onal scheme dopted for Jamaica the troaity making
powsy of the Sta e, the powe: Lo grant pardons, reprievs Or COmmuLE
sentences form pur of the «rccutive power and are subjoct Lo Lhe
Constitution., Further, that with raspect 0 pardon and conmutaiion
of sontenczye, the constitutional provisiens cover the ontire field
and no xcsiduv of prerogativs power remains. The Constituiien, 2t
was sald, specificelly regulates by whom and in wiat manner the
power should b cxorcised and consequently the powcr has bocome a
pari of 1he consuitutional scheme and irs excrcisc must conform wikh
the principles of che Constilution and is reviewabls by the Courts.
1t was submittod that, from 'hese coniontions, 1n oxerxcising Lhe
power o commui sentencas, the Governor-Grneral in Privy Council

was becund te (a) conform with the Wendnzsbury principles of reascnable-

ness; (b) give due weight to 1l relevant considerations; (c) conform
to the rules of ratural jusuicc.

For the rocpondents Mr. Campbell in relying upon the decisions
of the Privy Courcil and of iie Heuse of Lords, to bz refcrred to
balow, submittcd thal on prirciple and authority, thoe exoercisce by the
Governor-General of the prercgative of mercy 1s not reviewabls by the
Court becasuse it.1ls an aspect f the prerogative power of the Crown
the nature of which does not aake 1t amcnable to detormination by the

Court.




Lerd Roskill commer .ed upon oo power of the Cours o

review thz preorogative of mercy in England in Council cof the Civil

L 45

Service Unions vs, Miniscer for the Civil Service {1985 1 n.C.

374 at 418. Ho said:

"Prevogative powers such as ihosce
roelating to  be making of trecaticas,
the defence «f the realm, the pro-
rogative of rercy, the grant of
honours, Lhr dissecluiion of Peviia-
ment and the appeintment of Minisiers
as well @s othois are not, L think
susceptible o judicial roview because
cheix nature and subjoct malier are
such #s not 9o b2 ~menablsz toe the
judicial process,”

Counsl for both sices had conceded ss muchk in argumant.

Blom-Coopcr ¢.C. 18 raporiac as siying:

in general Lirms, all prerogative
pewers arwe reviewable., Some may not
by the nature of the prarogative
determines wacther they are cr not.,"

and Robuxt Aloxandey ¢.C. auded:

“hAs tc specific prerogatwve (of mercy,
¢te., there ar? Dumnerous oraas),
where revieweblility has boen claimed,
it has bcen rejectad.”

deFreitas v. Benny (supr¢) wos <decided on s considaraiion
of the Ceomstirulion of Trinidad and Tobage as 1t stood ir 1962.
Under the preovisicns of that Cons!itution the prerogative of mercy
was oxerclisad by the Governor-Gencyal in Her Majoesty's name and on
Her Majesty’s behalf. The Governcr-Genoral eoxercised this power
on the advicae nf & Minister ¢f Govornment whe was cbliged to consult
an Advisory Commictes before tendering his advice to Lhe Govaernor-
Gencral. Their Levdships in the Privy Council held thet the Govornor-
Genceral's functions were purcly discretionary and were net in any
sense (uaesi-judicial. Lord Diplock after roviewing the ralevant

constitutlional provisions s&id:
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in “heir Lordships' viow these pro-
vislons ar« not capablce of converting .
the functions of tho Minister, in
relation vo the advice he ronders te
ihe Governor-Gensral, from functions
which in the:r naturc are purely dis-
criztionary into functiong that are in
any sense guasi-judicial. This beling
s¢ the appellant has no lusgal right -
¢ have discloscd to lhiim any material
fuinished te the Minisicr and the
Advisory Committce when they are
sxorcising thzir roespective functions
undix sections 70 1o 72 of the Con-
stitutien.”

There is a marked s.milarity between the 1962 provisions in
the Trinidad and Tobago Constitution roforred o above with those
in Sections 90 and S1 of the Jamaican Censtitution. In the Jamaican
situaricn the Governcr-Genural was made President of the Privy
Council bui h:@ was not given a vetoe. Lorxd Diplock eqguatad the
posiitlion in Trinidad apd Tobago wiih that which exists in Englend

whern ho said:

‘section 70(L) of the Censtituticon makes
it cleer tnat the prerogative of mercy
iv Trinidad and Tcobago is of the samc
logal naturc as the royal prercgative
of mexcy in England. It is exerciscd
by the Governur-Gencral but "in Hexr
Majesty's name and on Hor liajosty's
behalf.' By sccticn 70(2) the Govoernor-
General is reguired to cxovcise thos
prcrogative -on the advice of a liinister
designated by him acting in accordancce
with the advice of the Prime Ministar.
This provision doos ne more than spell
cut a similar x«lationship betweon the
designated Minister and the Governor-
Genaeral acting on behalf of Her Majosily
to thet which axists boetweoen the Home
Secretary and Her Majesty in England
un<ler an unwiitten convention of tha
British Constitution.”

in thuir dissenting opinion in Rilsy's case, Lords Scarman
arnd brightmap sezm to have acccopted the position of the Privy Ceuncil

in defreitas v. Benny that under the Jamaican Constitution the pro-

roga“ive of m rcy was non justiciabli.
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They said:

“The challenge is to the duty ef the
Coveorner-General in the exceicise of

the powers conferred on him by ss. 90
and S1 of the Censtitution. Though

they derive as ¢ matter of bhistory

from the Crown's prerogative of mercey,
thay are now statutory in charactor.

Ty ave part of the writion Constitu-
tion.  Significantly the scctions appear
in a Chaplci entitled ‘Executive Powors'.
Thoir effact 18 re regquirs the Govornor-
General in avery capizal casc (save 1in
emergency) to seek cha advice of the
Pravy Council of Jamacia so that ho may
be advised as te Lhe cxerciss cf his
power te dolay or commuts the suentenco:
and he is obliged to act on the rccommen-
davion of the Privy Council. 1t is to

b: noted that this is an executive power
sabjact to the sort of safoguard, ie the
confidential advice of a distinguished
1adependant body, which is a familiar
frature in administrative and public law,
11w condenned man, though thoe powerx
cgists for his prousction z2s well as for
tne preotection of tha: public intarest,
23 no right %o be haard in the delibera-
viops of the Privy Council ard the
Coverner-Goneral (whe shall, so far as
practicable, actend and proside at all
i's moetings: sce s. 87 of the Qonstaitu-
ion). In shert, the oxorcisa of this
(xocucive powar is a classic illustration
of &n administrative situation in whach
rhe individual affocted has & right Lo
«xpect the lawful excrcise of the power
but ne legal roemedy: that as to say, no
l:igal remedy unless che Ceonstituticn
itsalf provides a remedy.”

I understand the passage guoted above to be indicating that
unl ss on¢ cén find a remedy confersed by the Constitrution, the
exo.cxsc of the prerogative of mercy irn Jamaica 15 a non-justi-
cia le issuz., As L saild carlicr the majority opinion in Riley
was that the Privy Council would be usurping ihe powaer of tLhe
Gov ‘rnor-Genesal in Privy Council if they attempted to determine
the manner in which the prerogativae of mircy ought vo bz exarciscd.

The clear implication is that that issus is not a justiciabl:s ono.
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IL secms to me that in relacica Lo (he guestion of the
justiciebilaty of the axercaiss of whe prorageiive of mexcy by ibe
Governoc-Ganeral in Pravy Council undery Scctions 90 and i of *he
Censtitunion, the martizsr hag been judicially seitled and without
disrespaect Lo the wide-ranging arguments of Dr. Barnctoe and “he
cas:s roelied uperr by him, I need only say that they have nc relevance
Lo the priroga:cive of mercy.

L cannoi accept Dr. bernert's submissicns to the effect that
the ceondoemned men 18 envitled to @ heoring wilvhin 2 ressonable
time ot his appliceticn for clemency or cemmutation of his sentance,
and that tae Governor-Guineral in Privy Council is obliged ‘o
indicite to him the basis or which the potition for clemency was
refused, dMexcy begins whers legal rights eond..  If Dr, Rarnett was
correct then a new cycla of appeals could commence wiienever 2
dgecisicn is arvived ar in wiho Privy Council and there could b2 no
end Lo the litigation until the Governor-Genoral in Privy Councal
bows to the wishes of thoe condomned men and excrcises the prorogative
cf mercy in his favour cr wher thu Court in defisnce of the pro-
visions of :the Consvitution dirocts the Governor-Genvral in Privy
Council how to czoercise tho proerogabive of mercy.

gssentially for the reasons given in the Court baolow aad
the gloss thaerior provided in this judgmert, I am of the opinion

that the app#als should bo dismissad.
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FORTE, J.A.

I havz hsda (ha cpperiunity of veading in draf. the juagmend

of Row., P and theugh agrooing witn the conclusions and roasuns

whercan, 1 nuevartholess make some comments of my cown,

Tn» appzllants protesting the long duracion of time botwean
their conviction for murder in 1979 and the zxecucion of wno
s=atence, have, in seeking thasce orders, relicd on sovoral
sactions of tho Constitulion, thoir vights vnacg which, thay
maintain have bo-n brcachaaq.

i6 summacy, and in kceping with the dosign of Lue sub-
missions madc before us, counsel for the app<llants argued {he

following irssu=2s.

wiihin & reeeonable fime @5 was “holr
right by virtuc af saction 20 (1) of the
Constitution,

1. That chey had bcan denicod @ fair hoaring

2. That the infliction of the deatin penelly
o them some twolve (12) yoars afver 1t
was pronounc.d, constituted, in cho
circumstances of their case inhuman and
soegradlng treatment centrary Lo secuion
17 (1) of ihe Constitution; and

3. T

1oy

72 decision of rthe Governor-General
ir Praivy Council not to commute the

death penalty was in th2ir case un-

reasonable, arbitrary and in breach

of +th: principles.of matural justice
‘and,>vhe Constitution.

1. FAIR HEARING WITHIN /A REASONABLE TIME

Seection 20 (1) of the Coanstiilut.on stantes as follows:

"WASNOVSD any person is charged with
a criminzl off :nce he shall, unless
rhe: chargs is wichdrawn, be afforded
a fair hearing within a rruscnable
{ime by an independont and impertial
cour. =stablished by law."

On the face, the words of this section appear o ke conceirnzd
with a wriel within 3 rceasonable time rather than post-trial

occurrencaes, the laticr of which, is relevant 1o +he instant casc.
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in the chronology of @vents, for which I 2xpress gracvitudco
to Wolfe, J it i1s revecaled that both appellants wore convicted
on the 15th January, 1979 from which ccnviction they appualod.
The appeal was neerd and doeturmincd against the apprllents on
the 5&bh Decembrr, 1860. Howover, the written rcasons for the
judgment of .he Court, wids nee prosonucd un+<il uie 244h
Sceprembor, 1564 or ohr..o yoars and nine meonchs subsoquantly.
il appears " nat ohe docisicn having boon givan at the end of
the hearing, Lhy rocord thorcafowr founa i:e0lf amorg "matiurs
concluded”, and faced from vhe attepcicon of “hosc whuse respon-
sibllizy iacluded the writing of ithe judgmenc. Thn: appellants
cannot rhgrofors complain, thalt at £he Court of appeal, inscfax
as Li¢ nearing was concerned, they did nor reccive a faic-
hearing within a coasonable vime. 4o che ond of tna appsal
theie fate was conclusively determined. The gravamsn of tic
complaint thoreforoe comesrus Lhe dalay of thrao years, and
nince months i whicn .hoy waited to be informed as co ihe
reasons for the failure of lheir appecal (o che Court of Appaal.
1t should be netad howoviy, that tho Judicial Commiinas of Lhe
Privy Ccuncil worn well awars of tho long dcoclay. Thoy cexprossed
that thoy wore disquicted by the fact that i1in a case involving
a capital seatcncet thare should boe such 2 long doelay bowoon
the date of L2 hearing and che aars of +he reascons.
lovarthoeless, +ney fourd ne moritl in tho periticn for leave Lo
app-al, and consoquently advisced Her Majoes.y vhat the potinion
ougit Lo bo dismissed.

Against ithis background, tho argumints of the appollants
must be considarsd. Dr. barncett on pursuing -his argument relied
very surongly on the applicaticn of the principlas adopied in

Bell v. Director of Public Prosccutions [1965) 32 W.L.R. 317

which were borrowed from those cnunciated by Powoll, J ia the
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Amcirican case of Barker v. Wingo, Ward=n 407 U.S. 514 {1972;.

The four factecrs which Powcll, J in Barker v, Wingo (supra)

thoughi. the Cour: shculd asscss in datermining whother &
particular defendant has bsen ceoprived ¢f bhais right to a speady
trial wore a8 follows:

l. Leugth of deley;

2., The roasons gavean by the prosccurion
ve juscify the dalay;

3. The responsibiliiy of thw accuszd for
assarting his vighis:

4., Prcjudice’ i he accuscd.

Dx. barncii, both baforc us and in the Court below sought
support from those principles, maintaining that «ll four wearc
applicable Lo the circumstances of this case.

Tnhe learnaed judges below, howeveor, all found that in the
circumstancas of this casa, the length of the dolay was noil
presumptively prejudic:al, which as a result did not necessitate
an <xamination of the other facrors. They novertheless undertook
such an oxaminauion, and camy Lo couclusicns advi.rse to the
appecllanis.

The significance of the prejuuircial effceer of the dolay was

cxplain.d by Lord Tomplomen in Bell v. Director of Public

Prosecutions (supra) ar page 325 as axtractod from toe dicta of

Powell, J in Barker v. Wingo (supra). In dealing with (1) length

of dclay, Powell, J said:

"Until there 1s scome delay which is
prosumptavely prejudicaal, there

15 no n«caossity for enquiry inte che
othar factors thuat ge into the balance.
Neverthaless, bzcause of the impra-
cision of the right to spsedy trial,
ithe length of delay =nan will provoke
such an cnguiry is necosgsarily
dependent upon the peculiar circum-
stances of the case. To tak: but one
exampls>, the delay that can be
tolerawed for ar ordinary strect crime
1s censiderably less than for a scrious,
compl.x conspiracy charga."
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The fisst examinacilon thnrcfor: must be to vil?imine Whother
in the circumsvances of & particulay caso, vihe langun of the
delay Le éuch thar prejudict 2o Lne accus«=d, cin be presumed.
When vhas 50429 15 rueachea, othtr faciors arse lockesd ac thar is
Lo a4y, thi rcasons given by by prosccution for b dolay,
whoethor the accus=d heés done anychaing o “"fosco" che pregycuiion
te brang tn. caszs orn for wrial, opd most importantly, any octual
projudics char may have boon cons Lo him such 2s the unaveilability
of his witnesses dat Lo the delay. Inhoron 1n all thasi asprewns
cf the axeminsiion, is an aturmpt Lo drlolming wicohor an accusdcd,

can, ip tho future roceoive a felr hoarsing «n a teasonable Lime

given thi existing cilrcums:.ancos, +n Lo anstant caso the traal,
and both s :igws of appual havirg oll b cemplaccd, wha ounly

aeicrminatlicn that caen by made 1s whoohoo tho appcllaniy rocLavea

a feir-hearing witnin & r2asonsble Lime,  Tac guestion of woethor

“he longein ©f delav 1 praesumptiviely projudicial is no longer

rolavany, ars tnT real quossion ar o his stag. 1s whzinsr bucauso
of th aelay  ‘here wos aclual projudicr to oo appeliants, s aany
presumplicn °f prajudice would bo ziburttld by & dumenstraiicn Luac
tivcevs was Jr faciy no pi<judice o vhe appollancs,

Was therc any prejudicc to the appellants?

Dr. Barin.t. advznecd “we submiscions 1o chis cegacd?

1. Erceuse of thoe long dilay, he maintaincd,
“n eppellants could not fili grounds of
appusl (c suppori thelr pooiciop fog
itave Lo appasl, #s ne reasons for ths
aismissal in fhe Court of Appesl had beon
gLvin,

- b

2. H» r=lica scrongly on one clement of the
fourch feccoe - whee factor koing in Lho
words of Powoll, J in Barker v. Wingo
(supra) as referved to by Lord Tomplaman
.n Bell v. Director of Public Prosccutions

(8uUpra) At pagy 3206:
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(&) Projuuter e Lad accus

“Projuaics, of cours , should bo
cesrsend an i lighe of e
interests of dofandanus wiich
i spovay wraal cnght owoas
¢au8igniGg Lo pretoct. Thus
court hag adoarificd ihreo such
wnreresss: (1) Lo pravent
CPRraSgave precri2l locarcora-
tree; {(is) Lo MANAMISe aoXioby
ard ccnc v 2L Lhw 2ccuscod; and
(:13) to limii i pesscibilivy
ciie the enfoues will bee xmpaarad,
Of “leEl, 0 mMegs s rwous A8
el lasc J.." lmphasis sdusd)

Pl )}

Iiois 1o (1) they Dr. Barncoo wisoct < has avgument, main-

Ll‘

raining that tac long ©flay Lo waitang ot Ll rernsons, caus.d
grodt anxis Lty and ecactyn Lo ine apptllsots, Counscl of courss
coula only advenes argumencs an orelavseas oo {(av) oas (1) ana (1:31)
would br ivrslovany pu by CLroumsSLAnCss Of ~hls Casc. In My Vidw,
newLvor, his eentention an rolsoion oo (L) 1s nOou suppere..d by
“he corduct 2f b mppallarits. G0 hos boon aguued un bulh sidos
Loy oot mpesttaer of bt doath punilty on Anyone Musi per so
CauEs Grea. Lraums, aL0 ARXLT Y YO Loo porson un whom i has

pzon AMpescd.  ANXiscy and CONCSENR Goo apdusa ipnereat ia the
Circumstancys. I ahy vone LAt cppallincs in thls casu
domonsoranod o enxi oLy ond concorn in relacion Lo dhrrs desivs
G oprocona weiiv an appeal to U Judicial Commac o of vhr Poovy
Council., InG.ud, whil® owalting L. roascns, rwuber e, pursuing
piocaoss 1a an wrfar. Lo aasien She doelivovy of e xegsons, e
appellant Pratt wis OCCupl G Wilil PULSULIRG BAS pPoillildn Lo Lo
inLzr-ameirican Commissicen sn Human Righntc. In fact al- nough

They recsived i roezsons inp Soptembor 1964, choy did nobt louge
notice of intusntion ¢ appeal f¢ Wil Judicael Commivics ¢f Lhe
Psivy Council vniil the 13th Morcir, 198¢. Thore ig no vid-nes
arscloesad an thoe cocerd, wnat “ne upptllants suffoced aay anxiacy
which wa2s diroctly strributable wo Lho failurs of ¢hs Courd of

Lppral o deaiver i0s reasenrs ino o2 oshorsor vime, and consequincly
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ne weight can b given to Dy, Larneti's ceacsntion in this regard,

Iin sc fa as the filing of grounds is coacCLrnad, assuming
Jhat Dr. Barpnait's conunntiion, with which 1 <o no: agroe for
th¢ rzasons exprossed in the judgnonn of Rewe, P hat counsel re-
prescnting a poritioner in A ponibtion wo Hor Majesty an Privy
Council cannct comp-oanuly de so withoun knowladgs of this Couri's
rrasons for dismissing an applicatlion, wha! prejuaice has che
appzllants shown thal has acecrued Le “hem as o rosul: of wne delay?
Thu dircisien of this Court was giv.n on Docimbor 5, 1980. On 12ta
June, 1981, tha appollanis pocitionnd <he InLer-Amcyican Commission
cn Human Righis and *hough the reasons wore dclivercd on whe 24th
Seprember, 1964 t was nol until aftor thoil proitien to oo
lnter-Amcrican Human Rights Commission was rojuetod on Octebex 3,
1984 thact thoy filed netice of i1ptuntion to appgal Lo Hor Majest
in Privy Council +.o., in Marct 1900, and this aftar ho appellant
Pratt had petilioned 1o the Unilted Nations Humen Rights Commissicn
in Jannary 19s¢¢. Cluarly them, tho app:illanis dimonstratced no
anxiuty to pursus thoir vight to pouicien Hior Majusty in Privy
Council., In my vicew the rocord, comonstrebore, “hat rether than
sufforing any projudice., tho appcllants usod tnclz laogal rights as
they are znticlad te 62, o defor whe day of cveckoning in tho hopo
toat cthoey would Lo able Lo oxtaond thorr Iives, while the lagal
Processcs conuinucd.

in any ~voab o wh perinlion was noacd in the Privy Ceuncal,
and at that Lim2 no ceomplaint was apparwhnely mad: o relavion co
any allegad breach of choe appullanis' constiiutiopal right  undoer
seccion 2C of r~hi Coastitution. &Ar wlowady isdicaued, Lho
petivions wore hoard and dismissad, wath the leoarncd Law Losds por
Loré Templeman cognizant of the leng diolay -n th? handing aown of

the reasons for e judgmone of Lthe Courv.
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Thi: appellants have thoerofore oxhaustad all th-air appollate
righis, during the course of which thoy moeds ne complaint of
any projudice wiich rhe delay of 3 years and 9 moncns could
nave causcd.,

in concluszion, and for the roascans hoerowefors statza, no
€Vidonce ©xiets upon whioch 1% could bo corroctly concludod thau
the appellarts' consiizucional vagnt e "2 falr Leearing within o
veasonable Lams™ Liss boon breachod.

2. IS DELAY IN CARRYING OUT THE SENTENCE OF DELTH

INHUMAN AND DEGRADING PUNISHMENT OR_TREATMENT
CONTRARY TO SECTION 17 ()) OF THE CONSTITUTIONZ

Sceiion 17 (1) cf the Cunsiiiuiion stat.s =
"17 (1) Ne purgson shall b subjuctod o
corturs cx *o irhumen o1 Jdagrading
panishmone cr oLhoe trosnmenpt "
The concoiatleon mad: on behalf of the cppilluanes is tnar J
oxcess of twolve yours . having passod, swocs Lhniry convichtions
and s«nlonce of daaoath, and givon corhalin clrcunscances, whwch will
be outlined la oo, Lioat Lo oxecute tho doath sontoencoe apon Lham
at ‘nis tim?, weould amcunt o inbuman a2nd dogradlhg o0 Lmeent.
by virtus ¢f sccrion 17 (1).
in dealing with the vary cusstion in so far as it reliatos
0 long delay @n corrying cut tho Jdeath sontonce Lerd Dridge of

Harwich 1in doliver:ing the gpoach of wh. majoricy of wne buard cf

the Privy Courcil in Riley and others v. Aitorney General of

b
e
"

Jamaica anc ~ncthor (4982] 3 All E.R. 406% at 472 znswocaed 5T U

"In Jamaica suntonce of deaun is Lhs mandatery
sentones for murdcr under s 3(1) of che
Offercrs against the Porscon act whica has no
beon amoendasd an say rospact mat-rial to wne
issuL under considaravion sinced iis znact-
ment an 1864, Thoe mannor ¢L cxecution of tho
sontonces authorised by law is by lianging, 2nd
the passing of Lhoe sontence also providos
lawful autncr vy for ithe doezontion of iLhe
condomned man in prison until such vime as
the sepience is exocutad,

Cuite aparct from s 17 of tha Constiiution
the ccouuinuing constitutional validity of
the death sentonce 1s put bayond all deube
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"Ly the provigron of s 14(1)"

‘Wo porsen shoell intonuiconally
b acprived of nis 1:f: save
ia cxccureon of ohve g oy onges
cf = court wn cospuce of o
crim:nal offoncs of which ho
hag boen convacrec, 't

The: guesticon, therafore, 15 waouhor
he aclayod oxacuvieon of A sontones
CE doain by donging, 2ssufming it
could otivowiss bo desceribed as o
rumen o r dograding punisam. o S
suber wwoatment, a quastion on
whicn theilr Lordships nood Xpiross
nNC epilpicn, can JRCAP vho unambi-
gquous p:ohlbition jmposc¢ Dy she
wuids 1o o8 17(2) wmphasic»d as
follows:

‘Wotning contawncd 1p o0 aono
undaer ~Lw authority of ony
law shall Lo bold (o bo in-
censistant with or in
contravonuion of this
TCilon to aha Oxtont faal
"he law in qusstiocn 2ulhceiisos
ac inflicuion of any descrip-
caon of punashimeni waich was
Llawful in Jamaica imm dintely
hofore the Aappaunieod day’

11 owas thn concludod that ihve duatin praalty being

p-rnaliy

'auchoressd? by law, snd whiich was lawfual in Janceica ammodiai

bofeis *n2 appuaniad day, could acl thor: fore b oan

seculon 17 (L),
Lorc Bridge chcresfter arsworoe the agpocilic
e npegacive arn oo following foorms oL pago 47530

“Bus sapc. the logalaty Vf 2 dulay-d
CRLCUS *Jr by hanging of o3 si00 000
i darath lawfully amposod undor
£ 3(1L) of thoe Offencis agains. the
Puonson Lci conla nsvor nave beon
questionsd brifoie lndapondiace,
Lholr Lordsbips COLTUWaLnd N aui
that 1t 2aivisfics cond:ozen (¢).
accordingly, whatcver the raasons
tor, @:. lingin of, dolay 1o
THecuning a scopoones of dosol
lawfuliy mposca, ihe dolay cin
ciforad no ground for holding Loe
CRSCUF LI TG Dbié @ Sonvtravant 183
of & 17(1)" i(Emphosis =daxd)

broach ot

quizsTLon

ly

v
e

1
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in my vicw rhas dicos, wiach wnas Couursr 15 bound to follow, rially
afisrmings Jhis Losus againsit ohe sppollasts.,

Dr. Barovonr, how ver, cencunds thay for two rwasoens o
decision oi ta° Privy Cocuncerl i Riley's case cught not 1o bind who
Cour®, b tne crvcumstancoss of oo iastant casc.

L. That inn the insconn cuse, in add;h;on Lo ohe long
daolay thars wolo dthi: ClLCUmMStancss wihich distinguish che facrs
from thusc in %o cast of Riley (supea).

de Ther he majeribly in Riley's cose (supra) ignoiod

proposiLions cnuncierod 1n wlee casc of sbbotli v. attorney General

of Trinidad & “obago {1579, 1 W.L.k. 1342, and c¢thor c2sus and

applive strich principlrs eof intirprocacion of the Conslitunion

contrary to thoe caso of Ministcr of Home Affairs & Fisher (1579
1l all E.K. 21 (1979, 2 ¥W.L.R. €89 ano o that oxu ni Lho oncision
is por incurzam andg sheuld noi b followed an Li, lpstant casc.

in ~dvapcirg ohis sigumonc, Lr. Serpoit submitpod taats
"Thi wvidonce 1g clear that by roascer of
leag doleys, crising from wfficial lopsor
~nl pot fyom culpable noglact o vumc-
wrsiing wactics on the part of the
App-llants, the repaaved: issuc of death
WA T ant s, sheo late communicalion of
tuys anc thoe tantalizing dusipuation

of hopo fna Lts wiibhdrawsl causcoa L
app~llenis ccute sufforing ana

ex.reme poychological iswcas, Lhus
al. rirg vhe naturc of the trea mens.
centomplated by the law foo porsons
under sencance of Geach and rondorcd

the dmpos:.ien ¢f the duati punaley

in whess circumstancts, crucl iniiuman
and unconstituticnal.”

In summary, he submission cenconds “hat aoet only was
there a long welry, acoribucabls, not we (o appellantis, buv Lo
che  Scats, buc .ps issue of death warranws during thoe puried of
appeals vo ihe Incor-limsrican Human Rights Comndssica and tho
United Hotions Humxn Rights Commitoos and wichdrawals of same,
togeiber amountad teo iahuman acd degrading trostmeni. Tho appallants

emphasiz:.d that ‘bear complein: adaressced pon tho peaslty bus the




wrzatment and maintained that the ma 1y in che Riley caso
(supraj didé not consider whathir lingiuhy éilay would amcunt ow
inhuman and degrading 'tzcetmontt.

To deal frestly wich whothor v majesicy judgmont oo

ie

the Riley case (supra), censidered whethor ‘long dolay' would fall
within th? words “or cuihny rroatpent", i: is nocrssary only o
refor again ce the spocch ©f Lerc Bridge wiixre he ounlinced nhe
subjecr mativr for docision in uhat case. H  sadd:

"eeo Tho present appoels to Hor Majosty in
Ceunc.l ax< brought pursuani to loave
granted by vhe Court of ILppral of Jameaica
on 25 Soprombor 19230,

The appellarts ceniiend ihat to oxeculc
thee sentonces of death passcd on wham in
1975 and 1970 woulu now bz, ano indisd
would bave bewvn 26 any tame afuor the
issun of the warrsnts in 1979, by r<ason
buth «f the leongth ana of Lve circum-
sLances ¢f the delay bobwoaon sonuanes

and «<xzecuticn, inhuman or u_grqdan_
punisimsnt or cthocr trzacmant.”

[Emphasis adaxd;

And in concluding he s.ated:

"accoraingly, whatsver the raasons, for,
cr luengek of, delay in axecuting 2
suntence of death lawtfully imposcd, “ha
dolay can affcerd no ground four helding
Chi oxoecution Lo be a coniravoenticn of
5 17(1) (Empbasis minc ]

As iU 18 clezy then, that leong dalay per se in wxoculing
Lo sentence of avoch: lawfully impostd, connet amcunt o a contra-
vention of seci:on 17 (1), what ars Llhe obther circumsiancss which
che appellance maintain drstingulisn this ceésc from what of Riley.

Thoy cen.nnd:

1. That the delay wes due not Lo their Oown acuions but to
the lapsc in responsibilivty by the Stat<, This again is answorad
by Lord Bridge in Riley, whouo hoe indicates with greav clarily thet
the length of dolay for whatever reasons canncet be in broach of

secrion 17 (1).
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Nevertheless, the facte disclose thet the only laches
for which the State coula be hald cesponsible, was in the tardi-
negs of whe Couri of Appeal to givae roascens for its docision for
dismissing ih” appwal i.o. 3 yoars and 9 meatns. Thoe complaint
of tbe appellants in rclation ko this perioa losss any roal
significance as duwang thab poried “hoe appollant Prati was
pursuing his petitior to the Inter-imoricain Human Rights Commission
=h< resuli. of which weuld necessairily have affecvad tha appellant
Meorgan, Significantly, Pratt had first potitioned that body on
Junc 12, 1981, approximatoly six montihs afvar tLhe disamissal of
trhair appeals. At the cime when this Court wveptually nended down
Lt8 reasons on Sepoemblr 24, 1964, the potition bafors this
Intornaticnal bedy wis ¢uill pending and was ot docided upon
u:til Octobar eof 1684. The Human Rights Commission appercntly tock
@ period of 3 years and 4 monitlis Lo mak: cheir determination, a poriod
during which th=z appellsnis wore guite willing to wait, for thay
did nor procend with their appoals to Her Majosty in Privy Council
urtil March of 1966, i1.2. 18 meuths z2fter the rueasons for judgment
nad bzsen given, approeximatcly the same (i.v. 18 montons) aftor the
appc¢al to the Inter-.merican Human Rights Commission had been
roejociad and an the cas: of tho appsllani Prait zpproximactely thoea
monihs afcer hoe had sppoaled co the United-Nations Human Rights
Cocmmitees on January 28, 1980; tho appellaet Morgan not taking ihat
courss until Magch 19¢7. Soon after, on uhe i7th July, 1986, whw
Judicial Commictes of the Privy Council dismissed cheir potivions
bu: the United Hations Human Rights Committe::, on tho 21st July,
1980 (a few days later) requested the Government cf Jameica o
issue a stay of cxacution of any death warrsnt, and at the same time
requested furvner information which was gupplicd on November 18,
1936 approxamataly 4 morths later. Up until then, no wacrant had
beon assued for the exccuvtion of the penality lawfully imposed by

the Court, and in my view, ccertainly duving this period the
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appcllants wirs pursuing tncir logal romcdilos ana i 18 mocs ©han
strange that Ln.y now complain for having burn allewed the pro-
lengation of thoir lives, in ardor (¢ pursu: thosc cights. But te
this point in t“imec it is only July 1986. What h.ppened thercafter?

On =h: 13th February 1987, tne [fiist doath warrapi was
iesuaed. A0 thoo taime, 10 the caso of Morgan, wLhorly wore no
appeals or prlirtions pondiag, the Privy Council having dismissaed
Diz pevition on July 17, 1986. It appoers howevor that L

ntor-imsrican human Righis Commission was roviowing iis doecision

of ihe 3v¢d Ocucbhor 1%64, for L¢ later nandod down a rovisea ducision
or tho Sth July, 19¢7. Moergan novertheloss, che warrant of che
13th Fobruary 1967. having bren stayod on che Zlst Fobruary, 1937,
shon petitvion ¢ the Upited Kevicns Commiiioc on ¢he lacvh March 19e7.
At the dels of the issuc of Lhis warrant Prati’s Cos? was unduor
ceasiduration apparcutly by both auman rights bodivs. in bis
arfidavit, ths appellant Prait doposcd thal "afcor protests against
ehe 1ssue of i saad warrant wire madoe on my bohalf, «he Governoi-
Gonerral au Privy Council of Jamaica on vhe Z3rd Foebruary, 1987 at
aboul micday graniod 2 stay of oxecution of Lhe said warrarn..," Tha
¢xrcution programmaed to be carricd cut on taoo 24th Fobruary, 1987
was tnerefor: stayod, 8s a raesult of roproscntaticn mads: on Lhe
appcllants' bobalf, »he rogson for the acquicsconce bring claarly
the panding considerstion of thoir péitionsrby'thg Lptermatiqnal
bodics. In so far zs this prelongaed tho duration of time - the
appellants cannot vhorxezfore be hnerd o complain,

On ihe zlst Februsry, 198¢ warrants wore assucd for the
sezond cime, This 1s approximavely, ops ywar after the issue of
ths first warrant, but sti1ll no docision had bean received from ©ho
Unitzd Hations Commiites. Ex.cuibion was v¢ take place on Lhe 8id
March, 1588, bu: again a stay was granizd, ne doubo, alincough not
clcar on thoe r<cord, bacause the porision o the Unived Hanions
Committee was sitill under consideration. Once again the lives of the

appellants were prolonged. Then on the oth aApril, 1989 the United
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Nat:ons Committee handed down its doccision.

The above summary indicatcs clearly chat throughout the
poriod from 1960 when thoir appeals wors ismissed and éth Apral,
1969, wac appellants wore pursuing legoel roprss=ntations with e
purpos2 of proviniing tihc oxecution of ¢heir suntoencos. In ny
view in so for 2g that puriod is concerncd, io was the result of
tae actions of he appcellantvs thar criared and longthaned cha
d:lay, the Govorrmment, at caortain stages, dumonscrat.ing a dosaiyre
£o carry out rho santances imposad by the Court.

Dr. Barnovi however also centends -

2. Thea - tho 1ssus eof the warrents ab o time whan Lhe
Ep-titions of the appellanis were baing coveldered by thoe Incor-
national bodizs, and latce communicaivion of stays, emounted tve a
bevacn c¢f scciion 17(1).

The ropoated issuc of warranis rolatescf course to Ltha
WO occasicvas alrcady refarred o, on the 13th Febiuary 1967,
aad agair on th» 23rd February 1986, a Lhisd buing ihe subjoci of
thls action. ThHo lave "communication of svaysz" relatad to one
such alligation in respoect of the warranc of the 13U Febouary
1387, where i1t was centonded by the appellants that having beep
taken o tho de=zch ¢rll, and the stay having boen grantad on tho
23rd Fobruary 1987, ihey wore net so informsd uncil ihoe Z24ch
Fobruary 1987, 2 mere 45 minuces bafor: the ¢xocution was dua Lo
take placa. The lcarnid trial judges, however, prefzrraod the
cvidsnce proffered by the Goverament rhat the informatlion was givin
to the appellarts on thoe z3rd February 1987, when fhey were Lhon
romoved from Lhe "azath cells"., This alluigeticen is wnerofore of
no relovancs, but it is worthy of nots that vthis was once of the
points that led © the Unit+d Nations Commiptte: to conclude chat
the constituiional rights of the appollancte wers bicachad - that
cvidence not having been challenged before the Committod.

Dc. Barncbt, however, contended that thz 1ssulng of thasd Lwo

warrants, and their withdrawals ceusad tho appellants acute
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sufforing and exirom: psychological <¢:strees, tnus alicring the
naturc of the treatment contemplated by Tha Law. The vvidence
of on: winness i1.e. Fr. Bryan Massio which sought Lo suppor: the
allcgation of "suffwring” wont *0 nought when o admizted in

cross—-examination that s ovidence in his affidavit that he

e

ad see¢n Lhe appellants on the day of the 23rd February, 1967
wihcn he allegad chiey s:ad not boen informea of uhe siay of
¢execution, was not foctual, as hie was not an Lhe priscin on chat
Gay.

IL eppears to mo thaw the appcllants, cannoi succ.ssfully
maintain this argumont, which on the one sand, puls blame and
responsibility on thae State for lengtlnening thic vime within whaich
to exccur+ the punmistment of the Court, while chey purszued their
varicus p<uitions, and on che ethor “cry foul' wnen the Gtala
attempis Lo carry out vhat saencencce.  nomy viow Lae lriacced trial
jucges in the Court brlow were corrict in helaiang “hat in thw
zircumstances of the casc, taking all the metvers complainced of
Lnio considoracicen, the lssuing of Lhe warranus wore in accerdanca
witn the responsibilily of thwe Srate o cxocuvre Jhe sanLencs
suthoristd by law &and tihat the casw of Riley :s binding zuthorily
which cannor be zcffectivily distinguisiia 2n Lan facis from oho
presens cas.,

2A. INCONSISTENCY OF RILEY'S CASE WITH ESTABLISHED
LINE OF AUTHORITY

Thye centention of Dr., Sarnetrt s thel too majeritvy judgment
in Riley's case ignorwd caiilaln proposltions in the case of

ibbott v. Attorney General of Trinidad and Tobago and Others [1979]

1 W.L.R. 1342, and cons:qguently s par incuriam, it 1s cruc that

£he learned Lords who ware in the majoraty did not triat with this
38T in the spaoch dalivered by Lord Bridge, baw that thy casce was
citea for thoir censideraticn is without doubu as 1t formed part of

Tae reasoning in thi spazech of the minority.
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The passsg. upon whichk Dr. barncet rolivws in his submission
in raspect of the Abbott cas.s (supra) 2appasrs in Tho spe=ch of
Lord Dipleck wihw dcliverszd rhe judgment of the bBoard and roads
as fellows:

“Theiyr Lordships accep: tha® 1t 1s possible
to imagine cases in which cthe t.ms allowead
by ihe auchorities to «lapse bowweea thz
preincuncerant »f a death senlence and
notificaiion i¢c tie condemned man tonat o
was ce be carried out was sc prclonged as
Lo arous# inh 2im & reasohable belizf that
ils dearh sentence must have been commuted
L0 a senvences of life imprisonment, In
such a case, whilich is withoul precedenc
and, in thoir Lordaships® view, would in-
volve dzlay measured 1in yeais, racher
than in menins, 1@ might be argued that
che taking of vhe condemncd man's life was
not ‘by due process of law’; bui since
nothing like 'his acises in ihe instant
casc, thils question is one waich thoir
Lordships prefer Lo leave opaen,

{Emphasis acded:

Te begin wich, (he statoment proasupposes a situation where
the perioC 1s prolongsc without any reason existing cherefor and
conseguently arousing in rhe condemned, "a reasonable belicf™ that
his sentence weuld be commuted. In thz instant case Lhroughout
the period, excapt for “h» period Apral 1929 to 21st February, 1991
(which will b2 dealc with later) there wes always in process for
the most part some procwading initictod by the appellanis.
Different consideravions woula therefeoco by nocessity apply. in any
eveni, their Lovdships, gave nc definitive cenclusion or the mantar,
and left it open for decision 2t a futuie date. In thwe Riley case,
iLhat day came, and the Beard, answers=d by say.ng that delay for
what«=ver reason, cannot be ground fcr holding that section 17 (1)
was contravenad.

2B. Minister of Home Affairs v. Fisher {1979) 1 All E.R.

21. Dr. Barncce, like the minority judgment in Riley's case contonds
that the majority farled to apply the lib.ural principlas of inter-
pretation, as was cpunciated in the Fisher casz, and instead applied
"austire legalism® in ivs intcrpretation cf zoction 17 cf tho

Constitution,
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I am not porsvaded that (he interpretation by the majority was
the rasult of an approacii, applying “ausuaore legalism” ana find
that ¢ih¢ conclusicons (hor<in are in Kooping wicii my OWn V1ews,
and appaar Lo be guits consistent with the principlss laid down
in the Fisher casc for ti: interpretalicon of Constitutions.
Lor¢ Wilberforcs ip his spoech cxplained wihat no meant. by g nerous
wncerprotation os folleows:

vee LO Treav a comsciturional lastrument
such as this 28 sui goeneris, calling for
principles of inborprotalion of i1ts own,
suivable to 1ts charactior as alraady
descriked, withoul nccossary accoptanca
of all the presunpilons whal are relovant
o legislacion of private law.®

In their intsrprotations, the majeccity dic follow woll sertled
principles alroady preonounc<ed by choir own Doard in cases sucih as

Maharaj v. Attorncy General of Trinidad and Tobago (No. 2) (197&!

2 All E.R. 670; Director of Public Prosecutions v. Nasralla {1567,

< All E,R, 1lul; :deFreitas v. Benny (1976 A.C. 239, &ll of which

dealt witih the interpretacion of West Indian Comnstituiions and which
Lord Wilbarforcs in “he Fisher cese racognizad to be of the samo
family as that of the Cecnstitution «f Bermuas with which he was
aecaling.

in summary, nothing in thv argumcnis advanced on this 1ssue
persuadad me s «he viow that the principlc lai¢ down in the Riley
case is nol applicable vo ihe instant case and consoqu.ntly I would
conclude rhat loig delzy in the cxccuticn of ihe death penalty
imposeG by lawful authority, in the circumscances of this case cannot
amoun* wo breach of the rights preserved under scciien 17 (1) of the
Constitution. This issue in my view musi thorefore be decadod

against tho appellants.,
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3. Was the decision of the Governor-Gemeral unreasonable,
arbitrary and in breach of natural justice and the
Constitution?

The guavamen of tnoe submission in chis rogerd concorns che
contenrion that the oxercisc of tha powzZrs cof unhe Govicnor-Ganera
undexr scciion 90 of the Comsuizution 1s justic:inbl:, and consi-
guenily, “he mannor of thic excrcise of Lhe pownie c-n bie. challenged
in th< Courts,; and ba subjaeci o the ordurs of the Court. Taco
bowur uﬁdor scet.ion 90,:q£f€oﬁréu'rllﬁt¢s‘ao 1he §r4r9gaL1y§fof“
MCLCYs bt STALOSS

“$6, (1) Tho Govurnor=Goneral mry, in Her
Mcjrsty's nome 3and on Hoer Majesty's
bunalf -

(¢) grant o any psrson cenvictaed
of any offence against thoe
law of Jamaica a pardon, clther
fres or subject te lawful con-
ditions;

(b) grent to any parson 2 rospits,
either indefinits or for a
spicificd poricd, from the
cxzcution of any punishmani
imposcc on that person for
such an coffenca,

(c) substitute a2 liss sevare form
cf punishment for vhet impeosad
on any person for sucn an
nffcnce; or

(d) romiz chs wholo or pact of
any punishment imposcd cne any
pi-rsun for such an offance or
2ny punalty or forfoituce
otherwise due te “hc Crown on
2ccount of such an coffurce.

(2) In the ~xercis.: of Liw powers
conforred on him by this ssctaicn
the Governor-Goneral shall ach on
“he precommendation of «he Privy
Council."”

The apprllants contend tna¥:1n3 pow<r having Leen providad
foy in ihe Constiturion, and in particular that part of che
LWuaniiution which deals spaecifically with "oxecutive powars™, and
cEvarang as 1n does, In so fﬁx Aas parden and commutat.lon ars

U » .
feoncirned, the ¢anvtare field, no residuc of prerogotive power romaining,
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-he power has tacrxefors becomt 2 pars of tho consitltutional schems
MG LS exercise must thercfors conform wiih the pranciples of the
onstitusion and conseguently s raviowzbls ir tho Courts.

This argument s based on whiat Dr. sdarrncsti described ns
‘the raw devalopmini Lo rho law®, waore Lo oxovcisy of preoregavive
2OwWsErs 18 npoL auiometically itivearsd 25 culsiae tho scaps of juoicral
Zzviow but now doponds on Lho nature wf e subjech maticr. In chis
Trspact Li: appellarnis' copicacich 18 sound, and is indend suppociaG
by the auileoriiios, Tio issuc whicio i1s for avicimination in tho
IRSLENT casi, Noewever, ig whathor bhe oxsrcolse of the prorogativa
2f morecy 1s of suck A natuly, as o0 be subjoct Lo judicial raview
Ay ths Courts.,

in advancing thesa submissicns Dr. barnci! ciied in support

nwer aliz CCSU v. Minister for the Civil Service [(1%¢4; 3 all E.R.

'35, Dealing with “ac subjoct of the rovicwability of the execcisc
£ the royal prorcgziive Lord Scarman in dolivering his sp2ocn in
ne Housco of Lords said:

eee Like my noble and learnco fraond
Lord Diplock, I belizve thal whi

law relatipg te judicial rsvioew has

now Ifached fho staga whoers Lu can

ba said with confidenca that, if ths
subject marar in respuct of waich
prerogative power 1s SxTiclsed 18
justiciabl:, tha't 1s 10 say 2f 10 is

4 matier en waich vha couru can
agjudicats, the oxvrciss of (ha pow:r
1S subjuc’ RO raview In accoraance

w.in vhe principles devolopsa in
ragpuct of whe roview of the oxorcise
of statutory power, ... Just as

ancient resiriclions in vh2 law rolating
Lo ©he prorogatavi writs and ordexs
nave nol provealed thoe couris from
extending thz voiguiremeny of natural
jusiics, namcly thce duly “o act

fairly, so that i is roguirea <f A
pur:ly administracive aciy, s0 2lse has
ihe mednrn law, a vivic skoioch of which
my nobl: and lcarned friend Lo:zd Diplock
has included in nis speuch, exusnded
the renge of judic.al roview in resp=ce
of Lhe ¢xercise of prerogative powar.
Today, <hocrefore, the concrolling
fac'or in dcisrmining whothoo (he
CRerCLER Of prorogative powsk 48 Sub-
ject L0 judicial £IVicwW .S Nol iis
sourcs but: .1ts subjoct maboor .t

(Emphasis supplicd]
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Lord Diplock (at page 95u), was cf iho opimaon thet i
matcerea not whethesr the exorcise of the prorcgative Gorived
1ts powoxr from statute cr from the commen law., He ruecegnizad
that thsre are st1ll ramalning 4 residuc of Lhe proarodgative
powcrs which derive power not from siatuts and statcd thus:

"Novertheless, whatever label may be ariachad
L0 Lhem Locre havae urquoscionably survived
into the presant day a r.siduce of miscalla-
nocus fizléds of law in wiiich the executive
gaverameont ratains duclsisn-maéking powevrs
that arve nor dependant on any stanutory
authoviiy but nevsr-hiloss heve corscguaences
on tho private xrigonts or logivimaccs
cxpectations of cochor porscns which would
cendor the daecision subjuct vo judicial

cview 1f shy powsr of the duocision-maker
to make chom ware statuntory in 0rigin., ..

My Lerds, 1 se¢ no raazon why simply

acauss a dacision-making powes s dzarived
from a common law ané not A staruitory
scurc: ir should for thet rocason only be
immuns from judicial rovicw.,"

"hat Lord Diplock held the opinion that the exzrcise of the prerogative
in crrtain casos, was not justiciable 1s demeonstratzd in che follow-
«ng passagz of hais speochs

"Ths roeson why choe Hiniseer for ~he
Civil Service decida2a on 22 Doczmborx
1963 to wiihdraw chis boncfir was in
the intorcosis of naiLlonal sccuricy.
National sccurlity is ¢h2 rosponsi-
piliry of LiC LXLCULivVe govoInmend,
what gction 1s noedad Lo preiuct LLs
Aantaresis, 45, as nho casase ciiad
by my nobl« and learnaed friond
Lord Roskddl cstablish and common-
sange rvaalf diclales, 2 mattor on
which those on whom the rasponsi-
bility rests, and not tae courts of
justice, must nave Lhe last werd., 1t
1s par coxcallencee: o non~justiciable
gquastion. The judicial pracass 1s
totally inept co daal with the sorti
of preblims wiaich it involves."

Lord Roskill was also of the same view. 1In bis spoech, he uttered

“be following:
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4L I ac noh teink thac the' sighe cf
<hallengs: can be ungualificd.  Ir must,
I think, depend on ohe subjucy masoorx
of whi prarogative power winlcit Is
cXercisca.  Many ocxamples wi v given
during th avgumont of prorogative
pow:srs which a8 at pruscnt adviavd d
de noet tnink could properly bo made
thz subjeci ¢f judiciol reviow.
Prorogative powsars such as those rolet-
ing wo the making of wicatias, tha
azfonce of e roalm, tho prircgative
of mercy, *ho grant. of honours, tho
d:ssolutiion of Parliamcnt zpd bthe
appo.ntmant of minisocrs as wall ns
oth.xs are nut, 1 whink, suscepuibic o
judrcral roview bocaugs tholo nscury
and subijoct marisi .E such as ne’. .o bu
am:znabla ro che judicial preocess.”
{Emphasis mine;

in my view the ¢xercise of (h2 reyal przrogative of merxcy,
L @ subjuct mattar, =he nature of wiich is such as not (¢ b
anenable "o judicial roeview.

Loxd Frascr of Tullybeorion, wn the CCSU case (sup:za)
apparent .y accapting the submissiors of counsil for the Ministov
recognizad that in so far as prerogative powers a2rd concerasd chere
yers twe propositicons:

(1) that ihe prerogativy pow:=rg ara
uiscrehionary, “har is Lo say
infy may br czercisee av Lhe
ciscreviorn of tas soveroign
(acting on advict in accordance
wWl:ih modern consiicoutional
praciics) and Tad way in waicn
they 2rz exercised 1is nol opan
to review by the couris;

(2) thaw an ipsvrouc.ion given in
e cxercise of a delegarsd power
cenfrrraed by (v soveriign undor
the preregative cnjoys ©hi same
immunity from ravaicw as Lf 1% wore
itsclf a direccetn excrcisc of
preregatavs power,”

)ealing with the fics® propociiion Lerd Frasexr, examinced some of

:he authoritics, and *nen continuaed thus:
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ees A8 Dc Keoysir's cass shows, the

courts will inguirc into whather a

parcicular prerogative powcr <xXigts

or nct eand, if it docs «xis', Ilnco

its ¢xtoent. But once the existence

and thce axtent of 2 powsr ars

cstablished to th: satisfaciion of

tha court, the court cannot inquire

into the prepricty of i1is cxercise.

That 1s undoubtedly the positicon

as laid down 1in che authuritioz to

which I have byrietly rofsrred and it

is plainly rcasonable in rolation %o

many of thz most imporcant

prerogativye powers which are concorn=-

cd with control eof the ermed forces

and with foreign policy and with

ovhcr mattors which arxe unsuiteblo

for discussion or veview in the law

COurts. +.."

HowCver, having bascd his conclusion on the sccond of thi propositions
which wa: relewant to that case Lord Fraser preferred "to lesave the
gucstian opan until it arisce 1n a casc whore a decision on in is
nccessar " and "assumed withoul daciding that ¢he first proposition
was corx-.ct and that all powers cxuercised directly under tho
prerogat.ve are tmmund from challange in thi couris.”

T =~ powcrs zxercised under scction 90 (1) c¢f the Constitution
are powes s which were, baefore Indepondince, cexcrciszd by a Governor,
wheo was ~hon the represintacive 2f Hor Majosty and who exercised
thosc povers on hor bzbalf. On attaining inaepandencae, the Gevernor,
was replaced by a Governor-Ganccal, who is appointcd by Her Majesty
and hold: office during Her Mejs<siy's ploasure. In actual fact an
making “ha appointment Her Majesty acts on the rocommendaticon of
the Prime Minister who may consult witli, bul 1s not bound by thc
views of the Leadcr of the Opposition. Tha Governor-General 1s Her
Majesty's reprosentative in Jamaica. (Sce scction 27 of cthe
Censtituticn.) Scction 90 is cherefore an enshrinement in the
Constitution of thc common law powers that alveady existed before
the attaiyment of independence. Indecd tho very words of the section,
make 1t eébundantly clear that cthe Governcr-Ganeral axerciscs those

ers "in Her Majesty's name and on Her Majoesty's behalf.”
pow J
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In my view, the exercise of the prercgacive of mcrcy would
fall within Loxd Fraser's first preopositicn, as i%t 18 an exercise
of a discretionary powcr by bt Governor-Gonsral, acting on th=a
advice of wha Privy Council. The preovisicons of seoction 32 (4),
viiich prohibits any =nquiry as 10 whothar the Govarnor-Genearal,
acted with the advice of thoe Privy Council is support for the
fact that thz vory nature cf the subjzcr manier prohnibits any
enguiry inteo =he manner 1n which 1t was cxarcisud,

The provisions of ssction 90 do not creatce a legal right
in condemned parsons, to be bencficiarias of Lhe power with which
the Governor-~Genzral is ineitby vndowed. 7The power i8 discrztionary
and relates to a consideration of whoethor or noi thée clrcumstances
of a particular casc warrant the grancing of meorcy to the convicted.

The words of Lord Dipleck in deFreitas v. Benny (1975 3 W.L.R. 388

supports this view. In dealing with rhe provisicns of the
Constitution of Trinidad end Tobago ho statod at page 394:

"eee &v. common low ihis has always been a
matter which lies solely in tha discre-
tion eof th=: soversign, who by constitu-
tional conventlon @xercises ic in 1uspect
of England on thi advice c¢f the Home
Svcratary to whom Hor Majesty delagacass
her discration. Mercy is not the subiject
of lzgal xrights. 1L brgins whore loegal
righits =nc. A convicted pirson nas no
legal right cven to have his case
considered by the Hom: Socretary in
connaction with ihe e¢xercisz of the
prerogaiive of marcy. In Lendsring bhis
auvice to the soveioign Lhe Home
Secrcrary 1s deing somz=thing that is
often cited as cne oxemplar of & purcly
discretionary act as contrvasted with
the exercise of a guasi-judicial function.
Wihile capital punishment was still a
lawful penalwy for murdar in England it
was the practice of tne Home Socretary
in evaery capital casy to call feor a
rcport of cvhe case from the trial judge
and for such other information from such
othcr sources as he thoughi migat help
haim to mak¢ up his mind as to the
advice that he would iender te the
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"sovureign in tho particular casc,
Buc 1t novir was “hi practice for
toe judge's ropost or any other
informaciorn obraincd by the Home
socreotary te be discleosed to tho
condyrmnuG paerson or bhis logal
roprascncatives." [Emphasis addad ]
in Jamaics, by virtue of section 91 (1) of the Constitution
in Lhe case of perscons sonsincad o doach, cho Goveorner-General is
regquired Lo cause o wriniten yeport of the casc from the trial judge,
tegoetner wiih such cther informacion drrivzd from tne record of the
case or elsewhore as he may roqguairs, 1o b forwerded to Lhe Privy
Courncil so that thce Privy Council mey aavise him 1n accordance with
tnz provision of saccion 90. He was naver raguired o disclosc any
cf this information c¢ the condemnadé man ..0r his legal represcnta-
tivzs, and chough wricten reprasentacions weuld be consideraed, there
was noever any right for vhoe condemned man or his legal represeniative
to be heard. The precedurs in Jameica is 1n greac similarity to the
practice that cxisted in England when the deach ponalty was lawful,
and sc¢ tha words of Lerd Diplock are applicable. The «<xexcisce of the
prerogative cf mercy is a purely discrewicnaxy act, designed to
offer "merxcy" in appropriate and deswrving cases. it 1s a discretion
reserved for the excexcise of the Governeor-Ganeral on the adviae of
the Privy Council, and in my vicw, not & macicr thal 1s amenable to
judicial raview,., The dicra ¢f Lord Bridge of Harwich, delivering
“he majority verdict in the Riley cast (suprz) also recognized that
the Courts should no% in any way usurp +he Constitucional functions
allocated te the Governcr-Gencral, In dealing with the gquestion of
delay between sentence and 2xecuiion taccecf, he statoed:
"Their Lordships fully accepi that long
aclay in the execution of 4 asalh
scntznce, wspecially delay for which
ti:e condemned man is nimself in no way
responsible, must be ar importanc
factor ro be caken intoe account in
decliding whoether o cxorcisc the pre-
regative of mercy. Butbt it is nor for
this Board to usurp the funciien
allocateu by s 90 of “he Censtitution
ke the Geverrcr-General acting con the

rzcommendation of “he Privy Council
in Jamalica.”
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in any cvent, acczpting the criteria as laid down by
Lord biplock in the CCBU cas«< (supra) by which an executive
decision would qualify for judicial review, i would find that
the excrcis?» of the prerogative of mercy, quite apart from not
being amenable to judicial review, would nor in the circumstances
of this case so qualify.

AL pag: 949, of that casc Lord Diplock said:

"Te qualify as a subjoct for judicial raeview
che dee¢ision must have consequences which
affcct some person (or body of perscns)
other than the ducision-maker, altnough it
may affcct him toc. It must affect such
other poerson zither (a) by alcering righes
or obligations of that porsen which are
¢nforceabl: by or against him in private
law or (b) by dopriving him of some
bencfit or advantage which ¢ither (i) he
has in the past beén permiticd by the
dreision-makcr o ¢njoy and which he can
legitimately axpect to be permitted teo
continu¢ ©o do until therce has baon
communicaced te him some rational ground
for withdmwing it on whicn hc has beoan
given an opportunily tc comment or (ii)
he has received assursncs from the
decisicon-maker will not be withdrawn
without giving him first an opportunity
of advancing rcasons for contending that
they should not be withdrawn. (I prefer
©o coniinue to call tho kind of
expectation that qualifics a decision for
inclusion 1in class (b) a 'legitimaie
zxpectation' rather than a2 ‘rcasonable
expactation', in oracr thoreby vo indicate
that it has consequences to which a2ffzct
will bz givern in public law, whereas an
¢xpectartion or hope that some benefic or
advantagc would continue to be enjoyed,
although it might well be entertained by a
‘reasonable' man, would not necessarily
have such consequences.”

-1

t is unarguable that ¢no provision in (a) is in anyway
applicable to the circumstances of this cas«, and no such argument
was advancced. The appellants contend however that the provisions
of (b) (1i) would apply, giving the right to judicial review,
because the conduct of the Executive raised in the appellants a.
legitimate expectation that the discrecion would be exercised in

their favour.
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In support of this, the appellants exhibited several
newspaper reports which, in summary, disclosed that the
Government was reviewing the whole question of the death penaltiy,
and in the meantimec no exccutions wcre taking place.

Tha appellancs pointed specifically ro the period 1939
Lo 1991, during whichi, thoir appeals and petitions had all been
- exhausted. During this period, according to the newspaper
articles exhibited by the appellants, the Government in addition
to reviewing capital punishment was giving specific attention to
whether tha sentences of some categories of prisoners should be
commuted to life imprisonment.

Apart from demonstrating that the whele matter was under
review, nothing was disclosed in these articles 1o show either
vdirectly or inferentially that the Executive had held out any
assurance to the appellants that thair dcath penaliies would be
commuted. In addition, however Dr. Barnctt contended that Jamaica
-as a member of +he international community has accéptcd relevant
international treaty oblagations relating tc the death penalty,
and also in respect to fundamencal numan rights and that with thac
background, the result of the petitions of “he appellants to the
Inter-American Human Rights Commission; and the United Hations
Human Rights Committee i.¢. recommendacions for commutation cf the
sentences, the appellants hed a logitimate expectation that the
death penalties would be commuted.

The appellants in this regard relied on a statement
allzgedly made by the Sccretary to the Governor-General that since
Jamaica was a party to certain Human Rights Conventions, care had

to be taken that there were no breaches of these conventions. The
conduct of the Governor-General in issuing death warrants after

the recommendations by the international human rights organizations
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to the contrary, indicataes that thess recommendations had nc
~ffoct on his decision. Traaty obligations are ncot znforceable
unlass “here are srtatutory previsions .0 glve chem authority.
There are no staiwuites wnich give any logal racognicicn ©o the
obligaiions undex +ihe Lgonnles upon walch the appollants rely,
and conscoquantly “he wreatics heve ne acmastic iasgal offoct,
But cvin sc, zhe appellants in thoeir affidavivs quiile apart
from allceging thai they woere possessca of legitimats cxpeciation,
deposcd that -
"I and ctaer persons awaiiing @xecution
wWers given causa to hope chiat our
exeécutions would now be¢ carricd cut."
And again rueforring to a resolution adoptcd in the Scnate to
suspond capital punishmenil for 16 months swore -
"As @ result of the adoption of i
rasolution I was conce led to beliove
and/or to hope tha’” my «xecuuion
would not be¢ carrisd cut and that
a commicter would b.: ¢stablished to
Cgrvy out such & scudy and asscss-
ment. "

Th: abov: words show unaquivoczlly that all tha publications,
itatemants ¢tc to which the appellants a2lluded, did nothing more
‘han give cthem some hope that at the end of the wait, while the
AXeouLive deliberaccd and thae Commirtio2 worked te make recommenda-
tions r« iateation of «who diavh penaltly, and cihay pursued thaar
peticions intirnationally, thoiv lives would be spared. In my
view the coniontion of ihe appcllanss chat tLhe circumsiances of
this case falls within (b) (11) of “he criteria laid down by
Lerd Diplock (supra) 1s untenablo.

Having hrld than that Lhe oxsrcise of the prercgative of
mercy under sectuon 80 of *he Constitution is not jusciciable,
there 15 no naead to detcimine whether there was any "proceducal
impropricty"” in ics exercisa, as is ccncended for by the appellants.

For the rcasons stated herein, I would dismiss the appeals and

eaffirm cnc juagment of the Court below.




GORDON, J.A.:

On 15th January, 1979 the appellants were convicted in
the Home Circuit Court for murder committed on 16th October,
1977 and sentenced to suffer death in the manner authorised by
law. Their applications for leave were heard on divers dates
between 30th September, 1980 and 5th December, 1980 and refused.
The Court of Appeal then promised to deliver written reasons
for its decision.

By a letter dated 7th January, 1981 and signed by both
appellants, the appellants asked the Registrar of the Court of
Appeal to make available to their attorneys-at-law the necessary
papers so that they may, whenever they wished to further
"argument of appeal" to the Privy Council in England, be able so
to do. On 30th January, 1981 the Registrar of the Court of
Appeal replied thus:

"I am in receipt of your recent correspon-
dence, and have since spoken to your
attorney-at-law, Mr. Eric Frater.

Mr. Frater advised me that he is endeavour-
ing to take your matter to the Privy

Council in England.

Enclosed please find two copies of
Criminal Form 17".

Pratt petitioned the Inter-American Commission on Human
Rights (The Commission) on 12th June, 1981 and on 17th February,
1983 The Commission requested of the State a copy of the proceedings.
These were supplied on 15th July, 1983. The Commission, by note
dated l4th October, 1983 repeated its request for notes of appeal,
and criminal Form 17 detailing the results of the application for
leave to appeal was forwarded on 6th March, 1984. By resolution
dated 3rd October, 1984 The Commission found:
"l. The information and documentation submitted
to the Commission indicate that all domestic
legal remedies, have been exhausted and none
of the conditions of inadmissibility established
in the American Convention on Human Rights were

present, therefore, there exists no reason not to
declare this case admissible;
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"2. h scudy 2f (hoe Lianscripis o
o2 Home Ciccult Court znd the
Courl ¢f Appoal az will ns of
vha cunducs of thoe wrizal of
Barl Prowe and rovinw of his
cog snow chat whe rules of
criminal proecodurs woro
cbhbscrved and that the plesintaff
yoecnived o £a1r Lrial,

3. Tha: “be plaint:ff irfeosm ¢ vha
Comm.ssicn tnarn he lost s
appzal an Dacumbor, 1938C;

4, During tis triels, Earcl Pracc
was amsisyved by d foned counsel;

S. The documon*s submrcood o Lh
Commission show chav ‘he roguive-

N

nents of dus procoss nave boon
fulf:1llec.”

“RESOLVES:

le To duclurc thas cheze TX18Y8 No
cviaenc: of chie 2lloegud vicluawions
of “he Ancrican Cenvanuiod on
Humen Rights ~s cleimed by wiie
plaincaff;”

On 1%th fugusi, 1964 Pract wrete —o b Regisirxar of the
Ceur: of Appoal fequestiing the filing of the ceascons for L
refusal cf ikais opplicaticns oa Zoh Decambor, 19%80. The Lovner
wAas recolived by the Registrar on L6uh Sopuembos, 1984 ana the
reasens wore handod down on 240h Soptimbor, 1904,

On 13+h March, 196y Morgan lodgnd in the Conrt =f aAppral a
novres of tplenticn to polition for special leave o appnal 1o the
Judicial Commicn.wz of *he Pravy Council. Thiy nolice was datdd
L3wh April, 1685, & simildr notice datzd lotn Merch, 195C was
lodgued by Pract wm tir Cour. of Appoal or L3th Maxch, 13580, Prior
to the f1ling i =hoso nutices, Pravt on Z2oith Janucery, 1960
appealad to che Unitod davions Humen Raghns Commictze undoer tho

Incgrnational Covananc on Civil and Pelicical Righits (U.R.H.KR.C.).
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On L7+h July, 13%6¢ the Judicial Commitues ¢f whe Privy
Council dismiss~d tho applications for spocial leave o appael.
The ULHLCLH.R. rogquasuad a stay of axecuticn of the death
sanuencs agains  Pratt on 2ist July, 1966 =rd soughi clarifica-

ticn of tne judicial remedicos availabls £o bhim. By submission

-

dated 18th Hovonbor, 198¢% the Covernmen: supplicd the informa-
tion sequestod.,

On 13ibh Fabruary, 15¢7 tne firast warrants advising
execution on 241 February, 1907 wore issund for thoe appallants.
On 23rd Puobruary, 15¢7 oxecution of vthe warrants was stayed. On
12« harch 1507 Morgan appealed to the UJNLH.R.C. and on 20Lh

March, 1987 +‘his Commitice reqguestced furthsr inforwmation from

vhe Jamaican Govornment., This was supplica on 1Cth June, 1987.

On S+¢*% July, 197 Lhe Commission roviawed its deciston of
October 3, 194 (supira) ond advis:ed tLhe Jamaican Governmant as
fecllows:

"Pleasod be advisod Lhat vLhe invern-
sncrican Commission on Human Righis,
at iis 70th period of szssions,

h: 1d in Vashington, D.C.,; decirded
on Junc 30, 1557 that Massts Praut
and morgar suffered a donial of
jusiice during the period 1560-1504
violatvive of Acticls 5 (2) of the
amtyican Convontion on Humern Righes.

The Commigsicon found thau the fact
st Uhe Jamasican Ceurst of Appceals
rssueG LEs docision on bocoembor 5,
138¢ busw did pot issuc Lh reascons
for thar docision until four y:oars
latlny, OSwapteombor 24, 1534, was
tantamoun: to cru«l, inbuman and
digracing wreatmeni. bocausce durilpng
chiary four yeoar deolay oh poriiiChals
cculd now appaal to the Pravy Councal
aud had Lo suficr four y-ars on
diath’s row awaiting <xXocurion.

... roguesits that the oxecution of
Mesgrs Pract and Morgza be commutoad
f07v humanitacian rcasons.”
iCnphasis addaed]
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A socona wargén: was 1ssuwd in roespoct of cach spplicenc

O

n 21st Fobruary, 1938 advizing xecullen oo cvb March, 19866,
On lsr March, 1968 4 stay of oxocusienh was gran.od. The
U.N.H.R.C, handic down 31ts viows, wath = rocommsndavion for Lhs
commucation «f tue s nlunces, on Gth April, 19359, A chird
warrant was issucd en 2lst February, 1951 {cor cachi applicant to
bo wxicuted on 7ih Maxch, 1991. The applicants fileod for
coilstitucional s drass on 20ih Fabruaary, 1951 ond ¢ stay of
eXxccuticn was grancod on cth Marzcl;, 1991,
Tiw: roderss sought by <ach applicane was:
"l. A Declorartion that wix APPLICANT bies
buwn donieod the right to o failr huar-
iug within & roascnable rime as
requiced under sectien 20 (1) of the
said Conscitution, by roeascen of the
delay win the compl--tion of che
judicicel proccodings rospacting nis
Cé‘:}u .
2. a Doclaiation that <he APPLICANT has
boen, and is béing subjocued 10
iniime:i or Cograding Lrcoanmin' in
contravention of Suction 17 (1) of
che sasd Coastiiuiies ..."
The bases of thise applications wors (a) the dulay wccasionzd by
the failure of tho Coure of appual to glve reasons promptly, (b)
thic Lssulng of doath warrartsduring the pondancy cof procuidings
befors intornar.ionel Human Righus bouios {¢) the purpericd lace
commun:icarion of & stay of « xoecution graiw ¢d in February 1987,
(a) f-3lure cf i sLave wo cffectuar: thoe rocommandations as <o
commutation of 5 nicncLs made by tht Iptornarionsl Human Rights
bodi{."-l -
"3, 4 Decloration cnan. the.  APPLICANT will
pw subjeciod Lo inhuman or dograding
punishment and Croacmost 1n conuravan-
vaen <f Soction 17 (1) of ‘he senence
of doath Jg carricd out in the aforo-
5310 clLcumdiances icading up Lo ana
surrounding his planned cxecullicii.
4. an Injunction agsinst unc SECOUD
RESPONDENT . w8irianing tiad oX2Cueion

of t¢hs APPLICART pynding L ouicome
of those procueadings.”
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T Coastirutional Court (Welfs, Patosrrson and Hacrriscn, JJ.)
heard submissiors boiwenn 2Sch April, 1991 and 7th May, 1991 and on
ldth Junc, 1991 unanimously dismiss~¢ bz acticns. On appcal Ch.
app:-llants sough’ +tho vaolizfs claimed wp tho ceurt bolow including

an QiCaEry:

“D. Duclaring Lpat che Govirncer-Gonoral
n Privy Ceuncil is logelly and/or
cene “itutionally bounc by uhe

ctzrminaticn, rocomm-acacion and/or

docisicn of che Ircr-American
commizsion on Human Righis 2nd tho

Univcd Haticns Humsn Righis Commiticwo.

E. Deoclaring tha't thoe cafus2l of whe
Severnor-Ganaz a1l an Praivy Council
w0 commu? e the sucatences of death
in b circumstances of tho
Plainuiff’s case constituins an
unroasonablo, arbilyscy nd/cr
~nvalié axorcise of 4hvr consiltu-
wonal pows: and 1s an
unconstituiional donial cf thoe
Plainciffs® righi w0 s propsr con-
srdoraticn of rthosr cas.e.

F. Declering thal! the sontencos of doach
pagszed on L Plaincaffs b commucad
to Lofo impriscnment.,”

‘o Barpett made submissions ou bohalf of both appellants. In Lho
ous iitutional Couri vhe appollancs’ contontions woreoe:

(1) o Deatn warran. was firsn issucd on
e 1300 day of Febrougry, 1987 fou
she cxecucion of the Plaintiffs on
cha Zeth day of Febovary, 1967 afrer

Gilay of epproximarcly signi yars
and ons menth a2fosr She sent onee of
«.ath was passcd on he Plaintiffs
ocnothe 15uh aay of January, 1979,
which delay included nrar yhars and
G monihs during wihich sho
Jrma.cay Courr of Appueel failed to
Give writthon reasons as eforissid;

(1i) T 5a3a1d Wwarr#nt was 1esued whalz
cpprals by the Plawntiffs were
pencing befora the Unicod Wotions
Human Rights Commatics and ~foer
the zaid Committre had by declsicn
dated July 21, 1980 roquestea thi
Governmeone of Jamarcn 10 £Loy Lhie
~xrecutien ¢f the Plaintiffs pending
the detcemination of thearr eppeals
co LAt Sald commission;



"{1ii) The siay of Jho first waveant aforasald,
granted by tho Goviirnor-Gonoval of
Jamaica on it £3ré duy of Fabruary,
1567, was net commanicarua 10 che Plain-
vifls until oo 24th day ¢f Februacey,
1987 and enly 45 minut..s buofore thz
schedulad oxocuticns,”

DELAY

Section 20 (l)«f che Constliution raguircs that a porson
chargzo wity a criminal offcace shall bo afferded a fair hozring
witiin a rcasonable vimt. The appellants centended toet thas
provision was breachi2a in thai althcough chewr apprals were rofusad
on 15th Decembuirx, 1980 they wero unable te prosont o patiticn Lo
th=» Piavy Council b foxrc 2dun Sepuombir, 1984, 7This delay was
cccasion.d by tne fallure of the Court of Appaal Lo give rcasons
for ‘haar decisicn bofcerc that diic. The Consiivuulicen, it was
submilttad, impos~g an obligatlon cn the organs of State to complooe
the judicial precoodings within a reascnable time. The State haad

2 duty to juscitfy instituciorsl doley and the longer the delay,

the more difficvit it 1z rve justify Liu. The judges of the Full
Court urred, :¢ was submiiited, :n the applicacion of the principlas
irn that:

"(a) they foilad Lo apprecizie thel 1n a
situartion whore the sentsnce of
death was bangang ov.r e hoad of
be subjoct, any subsiantial dolay
was poosumpiively projudicial; and

{(b) ths fourch fsec:or _[s-< Barker v.
Wingoj was par’ iculerly .mporiant
in thist clrcumstancts, namely,
thy lengihoening, aggravabion or
intcensifying of anzicoy and montal

Thear Loxrdsihips ackrnowledgnd tha*t ¢-lay cf
she neiuve boing cerzadorcd might b pro-
jucicial but novestheloss roesuricued
preojucies to cifoces which weuld ba dotri-
menial te the argument en appral and did
no assess thoe nacure of the responsibilaty
~f e Erale Orgap in relatien to Lhe
gravity of the subjyct-matiir. Although
unable ro find ony juscificaticn for the
duilouy, their Loidships troatza tbhis factor
as inconsuquontial end confuscd 1l with
vhe flrsy factor rolatod o wmpact on LA
actaal hoaring whoreaes on tho basis of
Barker v. Wingo, this should be treatow

as signifacantc.”
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It was furthor submictod what he Full Coure <rred in law and
on the facts wn atrribuiing rogpoasibilicy for the dalay on
the appellants s witnin 2 viry shore rame of chet decision of
the Court of Appeal, “hry made 3 raequest which coula only be
reasenably froated as @ raquost for roasons for judgment,

Thi: cases 2f Barker v. Wingo Vird-n 407 U.5. 514 [1972],

Bell v. D.P.,P. [{i19¢5]) 32 W.I.R. 317, R. v. éckov [1930] 74

D.L.R. (4tih) 355, Kakis v. Government of thc Republic of Cyprus

(1978§ 1 W.L.R. 775 and Tryer v. U.K. [1979] 2 E.H.R.R. 1 - are

cascs in which - hoe delay complainud of was pre-trizl dalay and
it was held in thes. cases that thoe dolesy wae prejudiclal to
the defondants. 1t affacted thole vight te a fair hzoaring within
a reasonabls time and pruejudiced thoir dofonce. These cascs
differ from uhe instant one in thar tho dolay complained of is
pest~trial and sfrer thoelr =sppzals aad brep dismisscd., Thaxo
w2s no scopa for suggesting that the prajudice waich arcsc in
the abovamontionod casos oxistud in Lhe lestant caso, Dicta
from those casas were hirwovoyr pellicd on as suppeyrting who
submission Lhai 1i 18 relovant Lo consicar whothor the delay
causcd porsonal distrags or anxiety to i appollancs.

Uncontroverted Facts

(1) Ta: applicaticns for laeave i1c appoal wore refuscd on
S5:h Decmmber, 15¢0 ane che Court of App.al did net delivor reascns
for this refusal until 24vh Sepioember, 1954,

(2) Prate cnd Morganr knew +they nad ~ right o petition
Her Majosty in Pravy Councarl 2nd thoy intimaiod chat Choy con-
templated doing -2 by letter e the Regastrar of the Court ¢f Appeal
dared 7th Janueaery, 19cl.

(3) (a) Thue Regisurar repli=d by lonter dated 30th
January, 1981 that Mr, Eric Frarer, sitornoy-at-law had boon
contacted and noe advised ne was ondzavouring to take vho matter

Lo the Privy Ceuncil.
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(b) The Ragisirar gave =he apprllants copics cf
Criminal Form 17 which contained particulsars of {hu procs:idings
te dals,

(4) Earl Pract politionsd ch. niter-Ameorican COMMLSSLOND
on duman Rignts on 1200 Junoe, 1981.

{5) Barl Prazz, on 1loih Ceprombor, 1984 by lotter daked
16th August, 1584 roquestad roasons for judgmoni from Lhe Court
cof App+al.

{G) Th~ Roasons wore delivoercd in ctbe Courl of Appcal on
<4zh bopuaembesn, 13084,

Pra:.t on

-
b

(7) The Commissron rojectiod ¢ps pllitien
3rd Ocrobr, Ll9%c<.

\G) Puavt appesnicd ro the Unitnd Koticens Human Rights
Cemmitteo on 2¢'n January, 1966 (Morgan appealsd on 12:h March,
19¢7.)

{9) Boric: of inten-ion Yo prvitieon for spoecial leave
o app?al te (ho Judicial Commitie2s of che Pravy Council was
lodgad in th2 Ceourt of appoal con 13vh Junc, 1980, Praut's no.icz
was darcd 12ibh June, 1986 - Mergan's notice was dataed 1370 april,
1985.

(L) appl:cacicon for spoc.aal leave to appaoal Lo the Privy
Council was dismisscd on 17+% July, 1984,

The chropiclia facis show cloarly chal the appellanis
ware aware of choly zaghic ‘o potitvion Y Juuicial Committes of
the Privy Counc.l subsequent oo ihe diemissal of thoeir applications
for leave o app:al. Thoy intimasncd choear dosica so te do wichin
five wooks of tlirs right accruing,. Pravt thoreaf-or potitioned
the Commission, Mergan dia neching. . prompt responsse was given
te ithaay reguest for the Coure of Appnal's voasons for judgment.
Tnis was deliverod on 24vh Scptember, 1984 yob ncathoer appellant
acted thorcon prempily. Instead <f pursuing this right of appeal

by way of porition o th: Privy Council, ‘he appoliant Pratt
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petitioned the U.N.H.R.C. on 28th January, 1986. This was a
periocd of six years after this lattor right of appcal had
accrued. When theoy both cxercised this right con 13ta March,
1986, a further iwo months had been added to this period.

Ther2 1s no doubi that tho appellants had the bunefit of
“legal advice in Lheir represontations. This is intimatad in
the correspondznc: with the Regisirar of the Court of Appcal.
There was howzver, this delay of over six ycars c¢nd two meonths
in the presentaicion of the pcrition ro cthe Privy Council.

On the matirr of delay, I =ndorsc the cbscrvacioas of

NOJ.fL, Jo':

"It 1s patently clear that tha Plaintiff
Earl Pratt was not intorested in asserc-
ing his righu of appeal to the Judicial
Committee of the Privy Council. H=2 was
using the delay to inveks tho jurisdic-
tion of Human Rights bodizss such as the
Inter-aAmerican Commission on Human Rights
which he petitionad on Junz 12, 1981 and
the Unit=2d Nations Human Rights Commiltes
which bho petilionud on January 28, 1986.
Furchor heving receivaed the Reasons for
Judgment in 1984 th: patition Lo the
Privy Council was not filad uniil 1986,
in any ¢vent boin Plaintiffs hav: only
raised the complaint about dilay gince
February 28, 1991 after choe issuing of
the third warrant for =xccution. So
after a2 puriod of cluven years and for
the firsy time the Plainiiffs have
complainzd that che delay have deniad
them the right ro a falr ncaring within
a r-asonabls time,”

Despite my endorsemcnt howiver the questicn Lo be resclved remains:
Can the delay by the Court of App:al in delivaring reasons for
judgment be regard=d as prejudicial or the denial of censtitutional
right to a fair hearing within a reasonable time? The delay by the
Court of Appeal in dolivering rcasons for judgment appears to be
inexcusable but did this by itself preovent the appellzants from
pursuing their right te petition Her Majesty in Privy Council? The
answer Lo this seoems to be in the procedure laid down for thzse

petitions. Ths Judicial Committec Rules 1957 ware repcaled and
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replaced by the Judicial Commitzoe (Goneral Appellate Jurisdiction)
Rules Order 1982 which came into oporation on 7th February, 19$83.
At the tima when tho appellancs' right Lo petition acese, the
repealed rules werc cxtant. Rulss 3 ano 4 previde:

“3. 4 Potition for spacial leave to app=al
1o HzZr Majosty in Ccuncil shall state
succ.ntly «nd clearly all such facts
as L may be necessery to starnd iAn
oréar to ¢nable the Judicial Commisttoe
O AadVvise Her Majasty whether such
loave ought o be granted and shall
be sigoncd by Counsel who aticnds ac
tha he¢aring or by the percy himsclf
if he appecars in person. Tha petition
shall dr~al wizh the merics of he
casc only so far as is nicossary for
the purpese of «xplaining and supporting
the parcticulur grounds upon which
special leave to appral is sought.

4. The Poritioner shall lodga at leoast

§ix copivs of his Poticion for spccial

lecave to appeal togother with ths

affidavit in support ther=zof pruscribed

by Rule 50 horcirnafter centained, ana

als¢c six copies of tho Judgment fiom

which leavae to appeal is sought. ..."
Rulc 1 defined judgmeat as including ducrae, order, sentence or
decision of any court judge or judicial officer., This dzfinition
includes tha Form 17 sunt by the Regiskrar to the appellants under
cover of her leccer dated 30th January, 1981. Rule 11 required
that when the appeal is admitied thoe roceord should be transmicied
to the Rugistrar of the Privy Council prompily. Tht record shoula
contain the reasons for judgment givoen by the tribunal from which
the appeal is taken - Rule 1o,

From thesc provisions in the rules which hav: not bzen
affucted by revision, it 1s patent that 2 potition may be cemmenced
wichout there being a written judgment deliverad in the case and
only aftexr the perition is admitted the reasons mey be raguired Lo
form part of the roccord. I find support for this view in section 10

of Chapter LXiX of the Judicial Committee Act 1644 which states:




-65-

"It shtall be lawful for who said judicial
commiirod wQ mak: fn ordarr ox orduss on
any ccul't iun any coleny or feroaign
covvloment, or foroagn dominion of tho
crown, requiring the judge or judges of
Sucn court o uransmie e tho cloerk of
th: Pravy Council : copy of ‘ha netos
of ¢vidonee in any caust wricd bafors
such court, and of the roasons given by
he judge or judgos for the judgmoent
pronounc.d an auy casc brought by appeal
or by writ ¢f ciror bofore che seaid
jucicial commiitin.”

Ruli: 16 eof chv: 1982 rulss whico wore in forcs whoen the petition wes
neard does indic2te tnat “"chere wshall b included in the recora the
veasons given by tha judgs:, or cny ef the judges ...". Thoe clear
interpretavion is that the reasons musit boe a part of the record aftor
the pailition has bicn admivted.

ir. fellows freom thoso provisiens that the nen-daclivery of
wpe rcascns for judgmont caanot be iavoked as tae causc of <he failurs
¢f the appellants ro pursue choir right of eppoel. If advisazd thau
the reascens ware ¢ prereguasita for Lhe proscecution ot thelxr vighe
cf appcal chen thoy could have roguosied 1: as Lhoy ¢ventually did.
If on roqueosgt, it was not forihcoming, chen chis would nave forvtifiod
ibeir claim., On 3¢ conirary,; it was promptly suppli<d on roguast
and thorzaftor che appellants s2v on thoir righus for a further
cightasn mentbs.,

Lord Tomploman ia delivioring the advaca of the Board of the
Privy Couuscil on i7th July, 1985 said:

"On 5th Ducembix, 198U, =zh Court cf appsal
dismisscd ine politioner's appeal Against
cenviction and Lno sontopce of death for
murder and promized tQ put theilr rezsons
fer se Coing in writing., Thoso reasous
wore et delivered unoil vhroee ycars and
nine months later, nanmcly on 24ih
Septumber, 1984, During th- whole of
vhat periloed the appellaar nad sentince
of dearh hanging cov.r ham 2na, of
CoUXST, N actigel could be taken on nis
bonalf, or on bohalf of =h authoritics,
ponding ohe possibilirny of an appral to
s Beard which could only be con-

s:durad when Lhosc roascns nad been
di liveraed.
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“The rasult which wz wish =0 draw so on?
attontion of the appropriece euthorities
LS Lnat (his men Las hed a sentoncy of
deann hanging over him «very sinc:s
Januaiy, 1275, and the roason for tne
last ithreo yrars and ninz months of he
arlay was he colay of whe Coure of
appaal in giving tnziy roasons for dis-
missing cic appaal.” [Emphasis added]

Thne Board had befor.: it the potition inclusive cf the
record whicn centain.d “he rveascnss 1t sppears from the transcript
of tho procecdings bofore the Board ine’ thore was no rofurance (o
the procedurc by wiich petirions cam: 2 k> heard and thse provisions
of the rules acvarted to (supra) were ac! in the contumplation of
the partics or the Beard. Tho rules provide the proc:durv for the
pres=ntation of poticions. 1t is clzar thzt the app«<llanis wers
aware cf thoir righi but inscead of pursuing cha right of appeal
0 tho Privy Council, tho appollant Pravi soughbt tihe intervention
of *he Commission. The delay complarned »f was che resule of the

appeliants’ failure te act in pursuance ¢f thoir rights.

INHUMAN OR DEGRADING PUNISHMENT OR OTHER TREATMENT

The appallanus contondsd that in a proper intocpraiarion
of the Copnstitu.ion, tht delays aad ropeatod issue of thae acath
warrants, Lheic withdrawal at o Lime whon thoy had undcrgon:. oo
agony of imp<nding cxecution constiturld inhuman LEoacman.
Dv. Barnitt submithted ia support of “his con'encicn that in 1ssgulng
the wazrants, conucaomplacion should have bein givoen wo the Governmenti's
cbligat:on und r che treaty and Lo 1S8UL WAXXIANDIE WHACR mAttels wors
penéing beforo tho intorpational organs could only result in corcure
o the indivadual.

Lr must b+ borne ia mind the' the only bodius thai could
have given positive diroctions cn sentonce are the Court of Appeal
and the Privy Council. They, by their fieding, could have affeciced
“he  vesult of he case zad bonce wng sonconce but vhoy dismissed

he apprals. The senuence of the toial court then stood to be
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enforcocd, The only ching ther chie intcornational bedics could have
don thoey 4did; thoy rocomm-nded commutecicon of the sonicnc.s.
althcoug!y Jamaica 1s a sigratory oo vha convoniion we ave nct subjoct
0 118 wictaics bocause we have not incorpoerated uvhe articlos in
cur legislation. Th: recomm:ndations chorafore £211 ‘o b. considerad
by the Govorncr=Goarral in Privy Council in the oxzrcisa of ihe
prarega ive ©f morcy.

Capital puzishmrnt wos in oxisisnce as 2 &oATIRC:. Prior o
the prumulgacion of ¢nie Constilucion., As a sontopea, 1 was
presaorved by section 14 (1) of he Constirunion. This baing so,
now sheuld scetion 17 (1) bo viewed? This scocrien provides "no
pr:rson £hall be subjocted to orture or Yo inhumas or dagrading
punishmcnt cr otbh2r ireatment." Tao provise respucis the desth
pecnalty as proscorvea by sweciticn 14 (1),

Public policy dimands vhat oxocuticn of ihis peonalty be
delayad Lo allew for zppeals and seproscnostions on brhalf of cne
priscners, It 13 generally accapieda that thoe imposition of tho
sentencs of death on any persbn carrizs with 1t strusecn, pressurcs,
psycholcgical distrass and anxietics, Tho hop of reprieve whathoer
1L springs from <fforts on the prisoncr's babalf to have b
saniencT roversad or that (nd doath prznalty will be abelishaed; ox
the exprclation  thait he senitcnct might b commut+<a is an inherent
factow,

On three s=parate occasions, th? Govirnocr-General LssuwC
warrents for the axicution of the app.ellants con a given data.  On
»ach occasion strenuous and sustained cfforws wire made Lo have
tha executicn of 7he warvanis stayzd and tho succass of thuse
~ffor:s spcak wall for the systaem of justice which woe observae., Tha
anxictivs and heopes of the appellants may have bouen heighucnaed by
those 2fforts but thay mus! havz contomplatcd that if cholr

submissions failed thop the ultimats penzlty as impescd oo copvicoion,
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would bu their lot. For them to hope for or expect ropriivi in 2
pcrmancnt ferm is understandable bui chcy cannot boe hearu te
complain if this hope fails ©n materizlise. They had oo legiti-

mate. expoctations. (CCSU v. Minister of the Civil Service [1984])

3 ill E.R. 935.

it 1s not cruel and inhuman o e¢x'ond lifc cr lifa
CcXpactancy. A porson wiith a torpunal ailmeat wiil readily uvndergo
macical rreatment to «xtond bis loisse on Lifo; persons have boce
known .o underge s¢voral operations .o achiowve _hils end. This
cartainly has not boeon considered inhumsn. The appellants by “hoar
e2fforte, aided in some moasure by tae Stais, have had zhrir lives
sxrendoed fer a numbor of yeesrcs and until now Lhirougn procuedings,
init2av=d by tham. Theldr tonure on lifs was deteormined on
coaviction, thae =zxcecution of (ho senience of dcavh wes deferrad
and has yet e bo exactid. Tno delay in exucution canaol be
regovaod ag inhuman and dograding purishment or other crectment.
While stacements wire madse by efficials cna Ministucrs of Govarnment
and 2 debate on the abelition of the daatn prnaliy was taking place
the exccuticn of “he sonience was suspoended. Thes was the only
humanz= thing te do. Thore was a beope thai hau bhe arguments gene
therr way, their lives would heve bueen sparaeG, This was not Lo be
so Lnc santoncz stands. The phrase "or orher wrcalment” was
considered by Dr. Barnctt whe subnitced “hall it was NeCussSAry Lo
examineg whether vhe relevant combinatico of factors in this casc
falls within this clausc. Dr. Barnett reforred te these cases in
which the peculiar nature of the death penalty and the ralevance
of delay has bean judicially racognized.

- People vs. anderson 493 P. 2d 680 (1972) a casc from the

Suprsma Court of Califormnia, Furman vs. Georgia 40% U.S. 238 (72)

33 L. BEd. 340, Louisiana vs. Reswelier 329 US 459. From thest casos

he cxtrectad zhis principle "Capital purndshmint is authoriscd te
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the cxeent that 1t invelved che infliction of doath bur is net
autheorised where physical or pesychological suffaoring over and
above. that which 15 inhcront in the very i1nflicticn of death
is acded."

The suggestion here is tnatc sufforing ovoer and z2bova
that which is inhcrent in the c¢xocution of thoe sentence amounts
Lo "eothor treatmeni." Tho doelays coupled with ¢hae 1ssur and
stay of the death warrants would, if I nss.oss Di. Bacnotu's
submizsions corrsctly, qualify as “other creatment" proescriboa
by s 17 of the Constitution.

The casgs roforrad te supra G-ol with provisions of the
Consr.itution of tho United Srates of Amcrica with particular

reforancs o the tth amendmont., In Constitutional Reference by

the Morobe Provincial Government [1985! LRC (Const) p. 942,

Papua lcw Guinea, Kidu, C.J. comparcd thes uch amendmeni with ths
corrcsponding prevision of his Constiturion “hus:

"(a) S:oction 36 (1) of the Constitution of
Papua New Guinea.

‘No person shall be submitted te
torture (whethery physical or
montal), or Lo troatment or
punishment chat is cruel ov
otherwise inhuman, or 18 in-
consist~nt with ruspect for

the inherent dignaty of the
human person,'

(b) oith Amcpdment to the U.S.4.
Ceonsuvitucion

'Excessive bail shall noc bo
requirced, nor oxcossive fine
imposzd, nor crucl and
unusual punishment infliciced.’

He isolatvcd the cifferences and said:

"In vicw of such obvicus differencts,
doecisions of *he Amerzican Courts on
tnv meaning of whe Gth Amcndmoent
should be approached with caution
and noi roadily accepted as guides
Lo the interpretation of scction 306
(1) of the Papua liow Guinva
Coustitution,”
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The Court hure upield the constitutionality of minimum
custodial sentences. I accept the dicto of Kidu, C.J. as
applicable to a comparison cof scction 17 (1) with the 8th
Amendment, It 1s 1astructive Lo pote twe roporis rocantly out
of the U.S.A., a Recuter Repore daved 21st April, 1992 f{rom San
Quentin Californic statos:

"Californisa carrisd out 1-s first oxeculion
in 25 years on Tucsday putiing murderor
Robeort Altan Harris Lo doath only hours
aftcr frooing him from &2 lccked gas chambor
sc that the U.S. Supreme Court could

decada his fate. The Court ruled 7 wo 2
against allowing further appeals by Harris

convicted of killing two cowpnagers in
192", (Daily Gleaner 22/4/92)

The other ceport datalinad 15in Mey 1992 from Storkce
Florida told of th2 cxccution on 12th May 1992 of Nottie Lee Martin
convicted in June 1977. The roport said it was the 26th exaecution
in that state sinct the resumption of executions in 1979.

The commor factor in both reports is that the dcath penality
was in suspension 2t thz time of cenvaction of «ach prisoncr. The
Courts in America jealously guard the righrs of individuals guarantecd
by the constituticn but the fact is thes:z cxecutions were carried out.

The issuc of delay and saction 17 (1) cf the Constatuuien

waere considered by the¢ Privy Ccuncil in Riley and others v. Attorney

General of Jamaica and another{1932] 3 All E.R. 469. Riley and

others complaincc that the prolonged deloy in the cxecution of
sentences, due to facters boyond their conirol had causad them sus-
tained montal anguish thoereby rondoring the punishment inhuman and
degrading. Lord bBridge of Harwich in delivering the majority

opinion of thc Beard said at pag: 471:
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“Clearly the app«llents cannot base their
complaint on the prolongation of theiz
lives by the dolay in @x-cuticp of theix
scntences, The only propesiticon capable
of sustaining the contention that the
exccuticn of the sintences would now con-
travene s 17 of the Conataituticn must be
that to carry out a dcath sontconce 2fter
a cartain delay, not occasicnad by the
app«al process invoked by the prison<r,
would contravenz the provisions of sub-s
(1) a«nd could properly b: haeld to do ss
notwithstanding the preovisions cof sub-s
(2)."

He further said that the logality of the dolayed @xeculian cannot
be questioned, He continued:

"Accordingly, whactover the rcasons for,
or longth of delay in oxzcuring a scn-
tence of death lawfully impos<d, the
delay cen 2fferd no ground for holding

the exocution to be a contrav-ntion of
s 17(1). Their Lerdships would have
folt impelled to thas conclusion by the
language of s 17 alone, but chey are
reinforced by the considceration thet their
decision accords fully with the gencral
principle stated in D.P.P. v. Nasralla
[1967] 2 A1l E.R. 161, [1967] 2 AC 238 and
deFrcitas v. Benny {1276] AC 239." {Emphasis
added |

Dr. Barnazti submittod that the dissenting opinian of

Lord Scarman and Lord Brightman shoula be prefoerred to that of
the majority. They sald at page 4d0:

"Prolonged delay when 1t ariscs from
factors outside the contrxrol of uvhe
condemna2d man can rcoender a daecision
to carry out the szntence of death
an i1nhuman and dc¢grading punishment.,
1t is, cof coursc, for che applicant
for constitutional protection to
show zhat the delay was inordinate,
arose from no act cf his, and was
likely to cause such acute suffering
that the inflicticn of the death
penalty would be in the circumstances
which had arisen i1nbuman or degrading.
Such a case has becen established, in
our view, by these appellants.”
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The delay by the Courw of appeal in celivering roasons
was <¢nnanced by the fallur. of the appullants 1o pursuce the
righe of appeel. In Ghe meantime he appellant Prati prosccuted
3 paticion before Che commicis2, This and subsoquant doelays
ware cccasioned by tiw appcllian s and by way of stays of execution
The dolay cousad by the suspensiorn of ihe doach penalty while
the govirnmont considercd irs fate cannes be ceusidercd an
infring=munt cf scecion 17 (1) of “he Constituilicn.

I hold vhat the constiiucicn2l court did not ~rr in
applying the majority opinion in Riley's cas<.

JUSTICIABILITY OF THE COVERNOR-GENERAL'S
EXERCISE OF THE PREROGATIVE

Saction 90 (1) of the Censcitution invests the Governer-
Geaeral with whe power of the oxorcise of the Royal Proregativo
¢f merecy. Saction 91 (2) dirccrs thar Lhe Gevoerner-Goneral acts
on the rrcommendatlon of the Privy Council. Ooctrion 32 (4)
provid.s that in excércising th; powars undor soction 90 (1) the
guestion whother he has oxerclsod the funciiens in accordance with
the directions in saction 90 (2) ‘*shall not be «nguired into in
any couxrt,”

The appellants contendod thaut as a result of divelopments in
the law tiae oxcrcisc of a prerogative power is not automatically
treatcd as cucside of thn scopa of judicial review but 1% depoends
on thc nature of thoe subject matter, The exercise of the
prerogative ¢f mercy 1s justiciable Dr. Barnwtt submitted.

In CCSU v. Minister for Civil Service {1985} 1 A.C. 374,

the Housc of Lords examined extensively the question of Judicial
Review of che Crown Proroegarivi. It was accepted that thoere axistad
a right to challenges the excrcise of the prarogative power by way

of judicial review. It was determined that the justiciebility
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“'dgpendcd en cthe subjoct mattor as vhore were matcurs which arc

unsuitable for discussicn or rovicw in the Law Courts: perx

Lord Fraszar.

Lord Reoskill at pagce 418 said:

"Proerogative powers such as thesc relating
1o the making of troavics, Lhe defence of
the realm, the prersgza2tive of mercy, tha
grant of heonours, tho aissclution of
Parliamunt ana che appointment. of
mipisters as well as othsrs arc not, I
rhink, suscopaible to judicial revicw
becouse thc.r nature and subijsc. matter
ars such as ot W bt amenablz to the
judicial procass.”

In Riley's cas¢ Lord bridgce of Harwich said at page

"Their Loxdships fully accopt that long
delzy in the cxecuticn of a death
senconece wspecially delay for which
th: condomned man 1s pimszlf in ro way
raspensible, must be an impeorcant
factor vec be taken inig acccuni in
ccciding whether Lc exerciac tho
prorogative of mercy. But 1Y is notb
for “has Board uwo usurp wha function
allocat«d by s 90 of Lhe Constitution
Lo the Governor-Gonoral acting on the
recommendation of the Privy Council
of Jamaica.”

It is my view that their Lordships are eminently correct.

47

The

1-472:

excrcise of the prorogalive of mercy by the Governor-General is not

justiciablc.

The further submission

Privy Cocuncil musi -

(i) cenform wiih the Wednasbury Principlces
of reasonablenoess;

(1i) give dus wi:ight to a2ll relavant coa-
sideration;

(1ii) conform with the 1ulcs of patural
justlice

that. the Governor-General in

is in my view subsumcd undor che non=justiciability principle.

Sociacen 91 (1) ©of the Copstitution provides:
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"91 (1) Wheve any person has bzen scntenced
©o death four an offencs. against the law
of Jamailca, the Governor-Gonaral shall
causs @ written report of the case from
‘he trial judge, together with such ocher
informatcion derived from thz rocord of
the casz or elscwhere as the Gevernor-
Grneral may require, to bl forwarded to
tne Privy Council so hat the Pravy
Council may advise him in accordance with
che provisions of scction 3C of this
Constituticn,"
The words = "other information derivaed ... elsewherc as the
Goucrnor-Genrral may raequire® invests the Governor-General with
power to ragulate che procedur~ in submissicns Lo the Privy Council.
The wording of seacticns 90 and 91 (1) indicate that petitions by or
on behalf of convicted persons are accaptaed by the Governor-
Genzral in Pravy Council; thes:z petitions indubitably are in writing;
there is no reguirement that a pecitioner has a right of audience in
personam. Thce prasumption is that the rulz2z of natural justice are
obscrved - seau sccrtion 32 (4).
The recommendations of tha Commission and the United Nactions
Human Rights Committee are in ihe main basced on the paragraph from
Lord Templcman's opinion, axtracted abeve. Thare are asservions
daposad to as facus 1n paragraphs 15 of cthe affidavit of
Father Massiu S5.J. in which he communted on the mental and physical
degenzration of the appellants as hc saw tham on the afternoon of the
23rd Fabruary, 1967. They ware thoen scheduled w0 ba executed on the
24th idcm. The coniantion of the appellanis is that a stay of
g¢xecution had been grantoed earlicr in the day of the 23rd February,
1987 and this fac:ti was not Lold te them until .45 minutes before the
:scheduled executions.. The @, N.H.R.C. acaepted this as factmal.. The
respondents challenged thc contention of the appallants apd the

accuracy of Fathor Massis's cvidence and he was cross-examingd before

the Constitutional Court. Of his c¢vidence Harrison, J sa@d:
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"Under cross-examination Father Massie
admitted that he did not go to the
prison on the 23ra day of February 1987
and that 'it was incorrect infermation
I gave.' He thereforc negated the
dctailed description of the alleged
mental condition of “hc plaintiffs on
the 23rd day of February 1987, which he
sought +o highlight. in his affidavit.
His <vidence is not easily rolied on, to
say the lecast.”

Thers arc no statutory provisions making the recommendations
of these international bodics enforceable in Jamaica, The recom-
mendations are not binding on the Governor-General in Privy Councily
In law the conmvictions and sontences of thc appellants stand unagail-
able. There is no legal basis for this Court to interfere. This
Court has no power to direct the Governor-General to exercise the

prerogative of mcrcy. The concentions of the appellants fail,



