JAMAICA

IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO. 12/92
MOTION NO. 15/91

BEFORE: THE HON. MR. JUSTICE ROWE - PRESIDENT
THE HON. MR. JUSTICE FORTE, J.A.
THE HON. MR. JUSTICE GORDON, J.A.

BETWEEN PARISH COUNCIL OF ST. CATHERINE PLAINTIFF/APPLICANT
AND WINSTON HENRY DEFENDANT /RESPONDENT

:ennox Campbell and Leighton Pusey of AlLtorney-General's
Chambers for the Applicant

i..E. Frankson and Arthur Kitchin for the Rcspondent

January 13, 20 and March 23, 1692

At the conclusion of the hearing of =ix meiion Yo 2nlaxge
iLime to enable the applicant to file a nouice of appeal aliec the
time limited for appeal had oxpined, we mede an order enlarging
the iime and enabled the applicant o file notice of appeal on vr
before February 3, 1892. The applicant was eordered Lo pay the costs
of the respondent. aAs Lbexe was 4 spirited challengs to =ha moticon
we set ouZ ouxr reascons for enlerging tiac.

The applicant by writv dated June 3%, 1%09 claimed against
che respondent for an order restraining uin from centinuing Lo erecc
a building on Lol lio. 2 0ld Harbeour Road, oydenhén, Spanish Town in
the parish of Su. Catherine without. having proviously obtained the
applicant®s approval in breach of section 4 of the Parish Council's
Building (Saint Catherine) By-Law 1950 and ror an crdsce thai the
respondent demolisp the said building. On July 31, 1963 an., inter-
lecutory injunctign was granted ¥astraining ~ne cespondent from
2recting or contiﬁu;ng te «roct the building at Letv 2 Old Harbour Road,

referred te in the wrii, pending che hearing of the actlon upon the



applicant’s undertaking to abide by any order of the Court &s to
damages. This interlocutory injunction was discharged on
September lo¢, 1950.

A Statement of Claim was filed on July 24, 1996. It
alleged that uihc applicant was zmpowsrcd by the Parisl: Council's
Building (Saint Catderine) by-Law tc regulate Luildings situate
within Stv. Cacherine, “he. section 3 toercuf prohibiled whe con-
struccion of any bualding within St. Catherine witheoui the prior
approval of the applicant and ‘hat contrary o a notification from
the applicant, Lhe respondensz continued construction of & building at
Ho. 2 0ld Harbour Road. In defence (he respondent denied the claims
of the applicani end averred thal che epplicient nad no authority orx
jurlsdiction Lo ragulate the rospondent's commerclial buirlding as
No. 2 0ld Harboux Kecad as 1t was siituaic ouliside the limits of the
applicant's autheraily.

The respondeni in his countey-clazim alleged inter alia that
he bhad the approval of the Minislry of Construction (Heusing) Lo
erect the saild building apd that as a conscguence of the interlocutory

. lin

«

injunction h¢ aad sufferad danages amountipg to $10,%40,328.8
clained specific and gonzral damages.

Lang:in J. madc an order by and with the consent of the
partics, upon a summons by the respondont for summary judgmont, Lniex

alia, that:

*1l. The Plaintirif be granted leave to
file and deliver Reply ana Defence
to Counter-claim by the Léth day
of January L591.

2. Thereafr«r the Defendant have leave
Lo proceecd to Assassment of Danagas

on the Plaintiff's usual underiaking
as te Damages.”

After a hearing lasting four Jdays. Panton J. assessed damagaes
against the applicont on irs undertaking as %o damages in the sum of
$716,591.73 with inteicst at 15% from January i, 1990 to septembay 30,

1991, totalling $1838,113.41. The applicant did noc pay, its proporty



was seized by a Bailiff but not sold upon the order of the Court
staying ex2acution on cercain terms.
The applicant on Novembor 1. 1991 changed ics attorneys
and wished (¢ appeal on the basis thacu:
(1) The judge was wrong to award damages
as the respondaent hed nol obtained
permission toO build aloeiv he had
bevn resirained by an iavalid notics.
{2) alternatively, the danages awarded
were oxcessive and only nomanal
damagaos ough' Lo have been awarded
as the loss sufifar.l by the ieos-
pondent was consoguant upon an ille-
g:l activiily.
The applicent submitied that Lie Court should have regard

to four questions in 1ts considoratvion of whather or not to extend

time for appealing, viz.:

(a) the length of the delay sinco ihe
tims cof the judgment te be appealod
trom;

(b) “hc reascens for ine delay,

(c) the chances of succerss 1f the appli-
cation is granted, and;

(G) the degree of prejudics; if any, which
thc respondent would suffor by the
girant. of lcave to appzal.

Rule 13 of ithe Court of Appeal Rules provides that noticce of
appeal should be filod and served wiithin six woeks celculated {rom the
date on which the judgment of the Court below was signed, anterad or
otherwise perfected, 1t is unclear from tlie copy of the judgnent in
the Record on what date judgmont wee entored in the Judgment Book.
There is a dal.s: "Oct. 06, 1991% at the top of the copy judgment and a
notation that a copy of the said judguenti was served upon the vhen
attorneys on November 14, 1591. Assuming that the judgment was in
fact perfected on Cciober &, 1991, the period of six weeks would have
expired on lovember 19, 1991i. The applicent’s summons to cxtend time

was filed on December o, 1991 that iIs to say, after a lapse of




seventeen days. By itseli sceventeen days is not an inordinately

long pcriod of time but as Fox J.A. said in Brown v. Weil (1972}

12 J.L.R. 6&9 at 672 - "wien this Court is acting undo. Rule 9
of the Court of Appeal Rules it nus! acu judicliously and judicially.”

in a felicitous passage he wroto:

in exercising che powor in r. 9 of

tha Court of App«al Rulcs 19¢2 ‘to
enlarge or abridge thz time appreintod
... for deing eny act or “a&king any
procesding upon such terms (If any) as
the justice of tae cass noy reguric',
the court must act judicicusly and
judicially. Lt musti strive to crder
what 1e fair amd rezasonabls in all the
circumnstancas. It shiould not appear Lo
have acted by whim., Li must proceed 1n
zccordance with recognisable principles.
AL the swae time 1t must be alerc 1o
secura 1is discrerion from being im-
prisoned within preccisce limits by a too
rigié application of principle.”

Latzx in his judgnent in Brown v, Weil (supra), Fox J.A.

identified wwo mattexrs which would be relovant for the Court's con-
sideration whorher ¢r not to extend time, viz., & serious con-
tinuing intention cn the part of the applicant to appcal and whether
the prcoposed appeal hes merits to which tne Courc should pay heed.
The English Courc of Appezl has provided somz guidance on the

principles teo be applaced in this branch of procedure in Horwich and

PeLerborough Suilding Sociciy v. Steod (19915 2 ALl E.R. g8u. There

McCowan L.J. said:

“This 1is an application for an
extension of tame for a2ppealing
against an order of Knox J aatea
15 becember 1939. The matters
which this court takes into acccunt
in dzciding whaether te granit. an
axtension of time arc: first, Lhe
length of the delay; seconaly, the
reasons for the delay; thicdly,
the chances of the appeal succeeding
if the application is granied; and,
fourthly, the degree of prejudice
to tLhe respondent if the azpplication
is granted.”




These are the criteria which Mr. Campbell has asked us to
apply. On the material before us, the applicant did not form an
immediate intenticn tc appeal upon the assessment of damages. It
had no money to salisf{y the judgmeni, its then attorneys could
not help; and only then did it turn to the Ministry of Local
Government and the Attorney General.

The new attorneys took an enticely different view of the
case. They say. and the respondent agree, that premises No. 2
0ld Harbour Road, Sydenham, Spanish Town, 5t.. Catherine, falls
within the Spanish Town Devzlopment arca as defined in the Town
and Countiy Planning (Spanish Town) Confirmed Development Order,
1565. Issue is jeined beiween the partics as to whether the
respondent is obligad to make applicetion to the St. Catherine
Parish Council pursuant te the Town and Country Planning ict, or
whether he 1s exempt from the provisions of the Confirmed Develop-
ment Order above by virtue of tihe provisicns of the Housing Act.

Those issues can only be resoived at the trial of the substantive

-, action.

The applicant‘s attorneys submit that the Court acted per in-
curiam in awarding substantial damages io the respendent on the
applicant‘s underti:king as tc damages in advance of the determina-
tion of the substantive issues in the case. it is true that as
the pleadings stand; there is no reforence whatever to the Town
and Cbuntry Planning (Spaenish Town) Confirirmed Developwent Order,
1965, but we are inclined to think that this is more a matter of
law than of fact and that the restriciions on the admissionvof
fresh evidence on appeal might not strictly apply. in any event
since we werce not being asked to admit fresh evidence we decline

to give a final decision on that point.



On the issue as to whether or nes damages wore assessed on

wrong principles, Mr. Campbell relied upon Smith v. Day (1875] 21

Ch. 421 and Grifiith v. Blake 11824 27 Cch. 474.

in Smith v. Day (supia), the building owncr had agreed to
let a part of his property to a tenan: and was prevented from doing
50 because of én injunction which prcvéntcd him fxom completing hils
building. By a majorizy the Court of Eppeal hcld that a Court is
not bound to grant an inguiry as ro damag:s whenevar a da=fendant
has sustained some damag: by the graniing of an injunction and may
refuse any inguiry if the damage resirained is renote or trivial.

This case was considered in Criffith v. Glake {supra) when Covton L.J.

who had dissonted in Smith v. Day (supra) said:

*... the rule is, that whuvnever the
uncarteking is given, and the plain-
tiff ultimately fails on the merits,
an enguiry as *o damages will be
granced unless there are special
circumstances to the concrery.”

The time at which the inguiry as to damages ought Lo have been
made in the instant case cannct now be raised by the applicant as
the order to proceed to the inguiry was a conscasual one and ne
applicaticn was made to the Court below or befors us for leave to
appeal under the provisions of sectlon 1i(l)(e) of %“khe Judicsiure
{Court of Appezl) Act.

If, as is contended for by ithe applicant., the rzspondent
was obliged by the relevant Devz2lopment Ordar Lo apply for permission
to erect the commeccial building on Lot Neo. 2 Sydenhiam, that in facu
he didé so apply, that his application was unsuccesstul, then those
would be relevani considerations in thoe assessient cof aamages on tha
applicant's.unde:taking, especlally as the damages were being

assessed in advapce of a final determinaticn on the meriis.




The applicant has paid tne entire sum for damages and costis
into an 1nterest bearing escrow accouni and consaguently cheaere
can be no recal prejudice to ithe respondent caused by a dolay wn
his unfettered onjoyment of the fruits of nis judgment.

Very subs’antial issues are invelved and in order to do justice

to the parties on the princaples in Worwich ¢t al Building Scciety

v. Sieced (supra); we made Lae order gran.ing ls=ave tc appaal.

FPORTE J.A.:

1 agrece.

GORDON J.A.:

I agree,



