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WOLFE, J.A. (AG.)

At che trial of this accvion Cooke, J., found the firstc
defendantct/appellant 0% to be blamed for the accicdent and the
second defendant/respondent 20% to be blamea, On appeal against
the apporcionment of liabrlity, Dy the first cefendant/appellant,
Roy iiyers, we allowed the appeal, set aside Lhe ovder of
apportionnent nauce below and apportioneu liability as follows:

20% as against tirsv cerenuant/appellanc
and 0% as againsu uwhe gsecond defenvant
respondent., Ceoste of the appeal to the
appellant to be taxed if noc agreed.
At the time we promaised Lo recuce our reasons into wrating. iie
now do so.

A summary of the evidence is necessary to understand the
pasis of our decision. The plaintiif was injured by the first
defendant's ca: colliding with him, as he stood on the paved area

in front of a shop owned by the second named defendant/respondent.
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This shop is situate a% York in the parish of St. Thomas. The
acciden*t cccurred &t about 10.00 p.m. on the 15th day of May,
1988. The Plaintiff, when he 1estifizd, was unable to say how
the accident was caused or what was the meanner ¢f driving which
occasioned the accident. Mr. Tensingh whe represented tha
plaintiff in the Ceurt below inmiiizted a move which cz2n only
be referred to as that of a Chess Master., He called ths first
defendant/appellant te tastify on bebalf of the plaint.iff.
The first defencant/appellant tescifiea chat at the

macerial time lhe was travelling from Yallahs vo ceafortin along
the Yerk main road. ©n reaching Yorik he observed a vehicle
ravelling ahead of him. %ne driver oi tnat vehicle signalled
his invention to turn right by puttlng on his right indicator
light. Upon ooserving this, he reduced nis speea to allow the
vehicle to complete its right turn as incicateda. fThe vehicle

began to turn right, then suddenly .t swung vo its left, that

rh

is onto the first defenuant/appeéellart's siue of the road. The
appellanc’s vehicle was then a car length behiné ana positioned

to pass on the left of the venicle which was turhing r.ght. in
orcer to avoid colliding with the second defencant’'s vehicle

when it swung to the lefit the appellant swung to tite right when
suudenly the secon¢ cefendant swuig back to is rignt causing

both veliicles to collide. The cppellant's vehicle ended up on the
paverent where it collided with anu injurea the plaintifr.

The secona uefendant/responcent’s acccocunt as Lo how the
collision occurred is as follows:  He is travelling aiong ana
sone two chains away frow his gate he s_gnalled by his
inagicator light nis intention to wuru right., As he was about
Lo turn righc into his driveway he suddenly observes a light and
an impact follows. Under cross-examinacion he stated,
unashamecly, that he was uneware ot the preseunce of the other

vehicle on the roadway before the impaci., Had he been aware oif
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tiie presence of the oulier vehicle hie woula not have made the
turn., He denied ithat he had swung Lo tne leilt befoire turning
right.

*he learned trial judge aga:nsi: this background of

evidence, in his oral judgment, conclucea:

“Hy task is to apporcion liability, &
apporiionmenc there should be.®

In approaching the task wnicih he identiilec, as his, he mentionec
five factors which he “classifiec as objective or not in dispute,”
altiiough only four were set out in the oral jucgument viz -~
"L, There was a straight road covering some
2 chains leading up Lo the poinc of im-

pact. Tiais was a stralgnt wliiacih both
vehicles traverseu Lerore the collision.
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. The entrance to the gate which the
Seconc Defencant was turning into is
at right angles to tihe vvad.

3. Wnls gate was normally clcsed auc was
50 closea on the date or trne accicent,

4, The dviver of the First Defendant's
veinicle lLiat the shop wall anc enued
up on the left of the road coming rrom
viorant Bay.”
He icentified as a dispuced issue the yuestion of speed. He
articulated this issue ithus:
"One contested issue pertainec to the
speeu of the fivst uelfencant. “he
seconce defencant would have the rirst
vefencant golng il headlong lLaste.
“he firet defencant claims thet he
was going at about LU~25 wph.®
I will veturn to cdeal witn this Lssue 0of speed later on in this
judgment, as it is the foundation stone upon which the learned
trial judge aujudged the liability of the appellanc.

Cne grouid of appeal was argued belcre us namely -
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“That the leaine. itrial judge erred in
finding the First Defendant liable in
negligence co a grealer degree than
the Seconc Defencant having regaru to
liis finaing chat the Secona Derendant
farled Lo ensure that nhis signal was
appreciatea by the Fivst Defendant
before attempting to mase tie tuin and
taat the Second Derendant having put
on his right hand imcicator went clght,
tnen lelt ai bthen rigat ageii,

It is Ilncoatcovercviole chat the leainea trial judge aid
find that tiie secoud uefencant falleu to ensure thac uis signal
was appreciated by uhe flist dJefendani nefore attempiiing to make
the turn anc furcher thatl the second wefeuncanc naving put on his
right hand indicator went s.ghu tihen left aiwe Lhen rigat again,
How then in such circumsiances, one Ray prouperly inguiie, d.G tone
learnec trial judgye ascrive liawility to the first defendant at
all? pPowewver, this appeal Las peen argued on the vasis chat it
was properly a matier for apportionment of liability.

What was the major coantributing factor o the collision
which Qccurred? 71he evidence before Lhe Court belcow, which the
trial juuge accepted, was tiav the sccoud gefendant,/respondent
indicated that he Iintended To Lurn right, chat ne began turning
right then suddenly swerved out left and then sweived pack right
agaiiia

The appellantfs evidence .ii cLhac when he saw the Lodication
by the second derencant/vespondenc that e i1atendea to turn right
he, the appellant, positionec iiis vehicle to pass on the leit, as
he is permitted Lo do uncel the rules oi the road. 7The seconc
respondent then suuuenly swung Lo the leti. The appellant in order
to avei¢ collicing wiiii tie seconu responcent's venicle as he
swung to the left, swung to the right., 4Yhe seconu defenuant again
swung right. %“he result was thal ocil vehicles cdollided. . .The
manoeuvre descr.ied nusi surely have severcly embarrasseu the

appeliant requiring him to take evasive actlion, which resulted

in the collisiocu. The appellant wac called upon to act in the
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agony of the momenti. Prior to this manoceuvie cthere was nothing
in the second respondent’s manner of ariving which would have
placed the appellant on alert that this unlawful manceuvre was
about to be made. In the face of this eviuence the learned
trial judge, nevertheless, found as follows:

“whe First Defencant vas at all material times
warned in ample time by the indicator otf the
Second Defencant that ae intenaed to turn
right., 7The ¥irst Defendant nhaving seen this
ana being wairned in adegualte time, he must
exerc.se Gue carve alu cauticn, Firstly he
must bring his vehicle dowii Lo a rate of
speed to meet tlie circumstances conironting
him. He did not <o this, He shouvliu have
reducec lils speed sO thai he could meev the
circunstances, Uncer cruss—examination he
was asked wily hie cculd not stop and he vas
unable to say wity. The best Liat can be
saic was tuac the swing to tae leit and
right was sou suucen tiat he ccula uot stop.
This swing was oi no significaence because

if the first uefendaint lLiac veen ariviing atc

a speed wiicll was consonaat with due care
anc attenticon he should have Leen able to
stop. *

It is clear from che passage quoieu tluat the learnea trial
judge concluded that the appellant’'s speec was the primary cause
of the collision, yet no where in his oral judgment did he make
any finding as to what speed the appeliant was driving at before
or at the time of the collision. <Certainly to decice whether or
not tiie appellant's speec was consonant with due care and attention,
the speed at which the appellant's vehicle was travelling in teims
of miles per hour would first have to be ascertained. This the
learned trial judge declined to do. He said:

"in my view I ¢o not believe it is necessary
to make any finding as teo whether or notc

the extensive damage was causeu by excessive
speed or that the fact of carcreening into the
wall must have been incicative of excessive
speed. To me the crux of the matter was
whether the First Deiencant was driving at
such a rate of speed that tile circumstances
dictated, which rate of gpesd would be in

harmony witn exercising due cave ana atten-
tion in the circumstances.”



What was the speed? Regrettably the learned trial judge failed

to determine that issue.

Returning to tiie question of the manoeuvre made by the
second defendant/respondent the learned trial judge's finding

that -

“This swing was of no significalice because
if the First Defendant Lad been uriving
at a epeed which was consonant with due
care anda attention he should have been
able to stop.”

is & grawe error in law. The driver of a motor vehicle owes a
duty of care to other users of the roaa. This proposition in
law is enshrined in antiqguity and needs no authority ta support
its correctness. That duty of care includes the manner of driving.
To say that a driver who hag indicated that he intends to turn
right anu actually begins so to do and then suddenly Bwings to
his left and then right again, resulting in a collision is nhot
significantly responsible fox the resultant collision is indeed
an unreasqQuable finding.

We are further of the view that the judge's finding set
out below is not in harmony with his yltimate apportionment gf

liability. He found as fallows:

“is regards the Second Defendant this
stretcii of road is 3 chains. It is

3 chains of unimpaired visibility.

in ny view the Second Defendant ought
to have been aware of the vehicle
behind him, He was abcut to enter into
a gate at right angles to the direction
in which he was driving., There is a
duty not only to signal but alsc to be
aware that his signal was appreciated.
He is going into a gate that is
normally closed and was so closed., He
must have known that to enter inco that
gate it would have to be opened and
that for some time a part of his car
would iiave blocked the right hanc¢ lane.
It was his responsibility Lo ensure
tnat the road was clear. Yet his
evidence was that he was not awvare of
the Volks wagen on the roaa at that
time. He was completely oblivicus to
its presence.”




-7 -

The manner of driving evidenced in the above extract coupled
with the finding of the learned trial judge that the second
defendant/respondent did begin to turn right then suddenly
swerved left and then right again leads one to conclude that
the second defendant/xespondent’s manner of driving was, at
the least, dangerous. He was doing exactly that which section
51 (1) of the Road Traffic Act enjoins the operators of motor
vehicles not to do viz =~

“A motor vehicle shall not be driven so as

to cross or commence to cross or be turned

in a road if by so doing it obstructs any

traffic.”
Whereas, on the contrary, the appellant's manner of driving was
an attempt to observe the injunction of Section 51 (2) of the
Road Traffic Act which states:

"Notwithstanding anything concained in

this section it shall be the duty of

a driver of a motor vehicle to take

such action as may be necessary to

avoid an accident; and the breach by

a driver of any motor vehicle of any

of the provicsions of this Section

shall not exonerate the driver of any

other motor vehicle from the duty

imposed on him by this subsection.”
- The appellant swuig to the right in an effort Lo avoid colliding
with the second defendant/respondent‘s vehicle. In so doing he
was taking what he deemed to be the necessary action to avoid the
accident, when the second defendant/respondent swung back to the
right and collided +“*h the appellani‘'s vehicle.

We are of the view that the findings of the learned trial

judge demonstrably indicate that the second defendant/respondent's
manner of driving was the major contributory factor in the collision

which occurred. In the light of his findings he clearly erxred when

he apportioned liability as he did.
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In coming to our decision we were ever mindful of the
hallowed principle laia cdown in British Fame (Ownexs) v.
HMcGregor (Qwners) [1943] A.C. 197 at page 198 per Viscount

Simon, L.C.:

“It seems to me, my Loids, that the cases
must be very exceptional indeed¢ in which
an appellatecourt, while accepting the
findings of fact of the court below as

to the fixing of blame; none the less has
sufficient reason tc alter the alloca-
tion of blame macde by the trial judge.

I do not say that there may not be such
cases, I apprehend that, if a number

of different reasons were given why one
ship is to blame, but the Court of hppeal,
on examination, founa some Qf those
rYeasons not to be valid, that might have
the effect of altering the distribution
of the burden. If the trial judge, when
Gistributing blame, could be shown to
have misapprehended a vital fact bearing
on the matter, that, I think, would be a
reason for considering whether a change
in the distribution should ke made on
appeal. But, subject to rare exceptions,
I submit tc the House that, when findings
of fact are not disputed and the conclu-
sion that both vessels are to blame stands,
the cases in which an appellate tribunal
will undertake to revise the distribution
of blame will be rare.”

wWhat we have said clearly demonstrates that we are of the
view that the instant case falls within the principle enunciated
by viscount Simon, L.C. For these reasons we felt constrained to
allow the appeal, set aside the order of apportionment mace below

and order as we have indicated earlier in this judgment.



