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iN THE COURT OF ..PPEiL

SUPREME COURT CIVIL wPPBEal WO. 36/31

COR: THE HON. MR. JUSTICE CAREY, P. (i&G.)
THE HON. MR. JUSTICE GORDON, J.ii.

BETWEEN MUTU..L SECURITY MERCHANT BANK PLLINTILPS/
AND TRUST CO. LTD. LPPELLANLS

A ND RITA MARLEY Izbl?glp?‘gﬁgmﬁﬂ‘l'sl
CEDELL: ANITH MoRLEY RO

DAVIE WEST/: MIRLEY

STEPHEN ROBERT NEST/. MuRLEY

STEPHLNIE SAHI MARLEY (AN iWFART)

MiKED:s JAHNESTA MARLEY (AN INFANT)

ROH/lé ZWTHONY MARLEY

KYMANI RONALD MARLEY (iN INFANT)

RCBERY HNESTZ MARLLY

JULLLN RICARDO MARLEY (N INFANT)

DaiiN ALEXI ROBERT NEST.: MARLEY (.8 INF.ONT)
KAREN SOPHIA MICHELLE MARLEY

A ND ASTON BLRRETT ) APPLICANTS/
LLVIH BiRRETT } KESPONDENTS
DONALD H. M. KERR ) Trading as
TYROKE DOWNIE ) "The Wailers"
EARL LINDO )
AL AHNDERSON )
R.N.i. Henrigues, ¢.C., Dr. L.G. Barnett
and David Batts for Plaintiffs/;ippellants
Gordon Robinson for .pplicants/ikespondents
Michael Hylton. Colin Henry, Miss Sonia Mitchell,
Barrington Frankson, Mrs. Priya Levers, Anthony Levy
and Miss Maxine Gordon for Defendants/Respondents
Hovember 18 and Deccember 20, 1991
CaiBY P. {4G.):
On J7rh Wovembes 1991, wo allowed this apgpecl and st
aside the order of EZdwards 5. datoad iZoh Novombor 1991 joining “The

Wailers™, a band whach accompanicd che lata "Bob HMarley™, whe famous
Inrtcrnational Singer and Ceniposer, @8 defoendants in procoedings
seeking certain directions which I will seb out hercafict. Woe ordered

that the appellants® ond the defendants/respondents’ costs be Loins



by tho applicanus/rospondants and premisaed (0 put our reasons in
writang. e now tuliil that promigs,
The appellants applied to the Court by sumnons, seexing che

icllowing daivections:

1. Whather, ©o whom, a#ad ot what price Lbe
sdministracor should secl to ontax

into contiraces for tac solo cof thae
assets specarficd in the Firrst and
Sceond sehedulss hosnate, the ceras

of wh.cn conuraces s! 2ll bo subject

LC ihe approval of tais Hepcourapnle
Jour. ;

e if no salwe b approved. IZurthor ox
other DirectLions as wo ohe futura
adindipnishvacion of Ui botatne of tha
late ROEDRT WEST.. MO LEY a3 this
Honecurable Court may decm necessary;

3. Further or other directions as this
Heonourable Court may deem necessary;

4. ian order as to how the costs of the
negotiations for and on the contract
referred to in Paragraph 1 hereof and
of this ZLpplication and Crder merein
shcould p= borne.

FIRST SCHEDULE

ASSETS

{a) DBstate Song Carclogus;

(5)  Icord aoyainissg and
avcord Sisctripulion Righus,

SECOND SCHEDULE

ECUIPHENT & kE.LL ESTAHATL:
la)  Bguiplent

(b Wo. 3¢ Hope Leoad, Iingston ¢
including furnishings Lhuoveln;

—~
o
~

Ho. 2:i& Marcus uarvey bDrive,
Kingsuon 11.'

The upplicants (The Wailers) on that summéns scught an
order to be joined as defendants in the matter and other conseguen-
£1al orders which ne2cd not be rehearsed. In the affidavit filed in
suppert thereof, Dorald Kexrr, & member of the group deposed to the fact
that Lhe group hau filed an act.on in b baprame couny C.L.
L550/8503 agaiast the administrators, (the appeliants) clainming the

following relicic



2. That the Applicants herein have filed
an action against tne Plaintifif in
Guit Ho. C.L.B. 003 of 1959, claiming -

1. i declaration that during
the lifetime of the deceased,
the late kobert Hesta Marley,
the Plaintiffs were Pacitners
with the deceased in the
business of recording, producing,
retailing and perferming ccrtain
lIus Lcal and othsy woulis.

2. oodeclaracion chat choe said Parcnoer-
;nip was enwecod wnte on a 5u/50 basis
betwoeon the decoasad on thoe one hand
cnvitled 10 o O3 shaxu of the asscis;
liabriliies, Lacowe and wxpendiiure of
vhe said Pacipershnip and the Plasstifis
or the onher hand anxtlcd Lo Lng re-
maining L% share.

3. an Order ithat ihe Defondant accounts ©o
the Flaintififs tor their 553 share of

any royaloicy or other income cuuwived by
e Dotandant ané due o the Plaointiils

as 2 resulit of the said Partnership as
well as the precceds of any sele by e
Defaendant. of tihe assces of Lihe sazd
nership.

Yo  nltuernatively o declaration thho ohie Plawin-
Liffs are entitlad to a one-thisd shave of

thez sald royaliuios and othul assescs
accrued by way of recorded or live pucform~
ances by Lin: saxd Farwnursnip pursuani to
the an (sic)agrecnent enterced into bitwean
Kita Marley as eéxacuirix of tha Eswate of
the said deoceased and the Plaintieffs and
Gated the 2nd day of December 1901

5. An Injuncoion rosiraining Lhe Defendant
whetiner by itself, ite Dirxvotors, scovankts,
and/or agents from dispos:ng of any of the
Assels ol che deceascd's Es awe affacted
py Lthe Plainuiff®s clain.

U. ail njuncciun roslrainang the Defenaantc
whotier by 1tself, 105 Direcicrs, garvancs
and/or agents ifroa distributing e Lha bhenoes
ficraries of Lhe Estate any procesds of any
prior or subsequent salae of any asseis ol i
the deceased’s Estave affected by this claim.

He swore as well at para. 3 as follows:

"That thc applicants claim to be Lh owners
of an interest of any Royalties reccived
by the Defendant snd other assets oi the
estate ¢f the late Robert Nesta Marlay,
decnaswed, ©



»
.4 owe
£]

He meationed further that Chester Orr J. had granted a Mareva
injunction restraining the appellants from dealing with any portion
of the assets also that an injunction was granted by Ellis J. re-
straining the appellants from disposing of 50% of the proceceds of
any sale of record royelties.

The leacnazd judge delivered an ex fumpore judgment in which
he seb out io e succinct form the roasons for his Jocision.  He held
that the applicanis have "an inscrest =i the outcomne ol what will be
deierminea in vhat aciion as icgards vecoid royaliics, He zlluded
to the grant of the rwe injancrions and conclud-d that the Court had
bheriby demonstiatsd that tbe applicarts have “an interesc.” They
wire entitled thuerefore to assist “"in doteimining what the royallies

will pe,”

L8 oseons Lo me plein. wiath all cespect to tae learned judge,

that he acted on wrong piaaciplos. Tho guesuion was whether the
applicants’ prosoncs was nccessary o ¢nablo the Court elfectually
and completely to adjudicate upen and scetile all the guestions
involved in the cause ~ see Scction 10U of the Civil Procedure Code.
poih lr. denrigues, G.C. ana lix. Jordon Rebinson acceplazd that this
as ihe true rule and both argusd on than fec.ing. The provision

staves as follows (sc f2r as is mataoxiall:

“The Court oy a Judgo way, at any stay: of
¥ (% ULOL(wu-nqk aihar upen or withouc
the application of L-ahu; party, ond on
such rerns as may appaar to whe Lourys o
& Judge o be zust, order Lhal Lo names
of any parties improperly joircd, wnethos

as pla:ntiifs or oc defondanrs, Do stlIucs
cur, and ther, the nanes el day paruies,
wacibher plaintifls or dofenddants wilo cught
o Pave baon joined, on Whog. proscuce
befors the Court way b Hoo28sary 1 Ordol
vo £nable the Courv ’1L.c*uax*y ani com
plately Lo adjudicaia upoi ana setilc uLl
the ques;xons inveolvedd in the causc or
matter, be added."

Mr. Henrigues, Q.C. referred to the injunctions granted to
the applicents ou their yrit and argued that their interest {if any)

. o 3 ¥
in bl asscis of tho cstate, werae fully pretactad. The applicants



claim was zs <0 2 50% share of the ass<is which wzs a claim as vo
guaancum,., in che suit in which the applicat:zon for joinder was

being maede, thzt oppsllants were scaking aeppinval by "ac Court of

tan sale of cervdin 2Lt e an Lhg asiet . Ak Lnigaveniion of e
applicanisg o PLnULCh Lrei. LiREied ipierasy weuld ot pail an end Lo

Ay - =a g ) oa e o " o
WHSAT CLAAD end coade
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Lhes clanm tox
GoCLlalal L0 JLC, wWoId UlSRMLdetd. The Jrondel woulo naviwebly
cause delay and gngender expoense to the estaie.. Tnw appiicants
At NEVED SCUGH: WO Pu. 3 Vadus on uhels Snwnzrosi.

Thie Cotd v A eppryoviig 4any s$4i°, o MAIDLALNCY iad oo be

£

savasiscd that e DESL PLice nAC bedn Obraiidd. i whal I=£gaxd,
Lhe applicanis wore notl a necessary parcty L0 anaole wir Jeufi Lo
gzttle ail amctirs, There was no auspucé belweon par-ics in vhe sulyg;
any daspuie lay in their separat2 acilion for Jdeclarai.ons etc., He
thougaw that the Court should adopt & strict interpratation of the
scction coatrary to the view axpressed by this Cour. in Jamaica

Citizens gank Lod. v. Dycll insucance Co. Led. & anor. (unreported)

C.A. 14/51 3ist July, :93i. He notzd graciocucly that the Court had

followsed Re, Vendorvell Trusts ti%e3, 3 all E.R. 456 and cercain

dicia of Loru Denning M.K. at p. 499 but thet Authoriiy had bzen

reversa2a in LLe house of Lords in that case, sub nom - vandeovell

TiusLecs Ltd, v, Sfosice (1970 3 A11 EJR. 16.

Mr. GOruon RoLANSON ia r2ply, sUlmiited the:o the objict of

J-

Tt s XAGXCLEW WAS SO Bviile Lssued 1n 1hda T

(

v o wnich joindss was
sougit. Ta2 contrect which Lo Ceoustl bolow was being awkes to
2ppiove contaised waizantics velacing te toe very livigataon betwesn
too epplecants aac “oe appellenve.  IRe applicenss’ A85.57AanCH WS
NeCessaly DAcause the appoilants ws vendo s would provide s=lf serving-
evidence. The guesticn of price wos o materisl corsidegavion and if
the applicants ware« abscnt, then that issue would not be completely
resolved because it would be open to the applicants teo argus at a
later date that the sale was a. an undervaiue. There was, he ended,

no reqguiremoenit xin chz rule theat joinder of partlics was prohibited

10l NON~CUnLZnLious matitars,



sinca I was reospensibla [or the judgment in the caso to
which Hr. Hencigues referred, o muse say that the judgment was
guite clearly poi incuriam. slthough the Court relicd on dicta in
Lhe decis:ion which was over-ruled, e ducision neveriheless was
nol bascd whelly thereon., I cited willh approvel the view of
Sachs L.J. in Lhe samc casc that 4 faclory to e cons:acred in

applying Sec..yy is whether the oindsr will diminisic a multipliciiy

D
of actions ani the cost of litigacicn. I ool tue viow tnat joinder
was not permissipvle whore thoe intorest 1n th2 cutcomaz was ezsentially

comaercial, divescrd Lfiom wie sabjoct mattar of wne suit., IL 18 cnly

necessary to add tha. who 4ocision cannet e oL much 1ssiscancy in

the present matter: the facis and clLrcwasLanc arce plainly dis-
tinguishablec.

rhis leads me to consider the nature of the procecdings in
which the applicants seck to be added as defendants. That factor can

be extracted from the judgment of the Board in Marley & Ors. v. Mutual

Security Merchant Sank & Trust Co. Ltd. (1281} 3 All E.R. .98. That

case was concerned with the same summons in respect of which joinder

is sought. At p. 201, Lord Oliver of Aylmerton reminded as follows:

w

v.. 1L should be borne in mind nhat in
exercising its jurisdiction to give
dicoctions on a trustee's application

thae coart 15 «sscntlally engaged soisly

in daevcininaeng what oughic Lo bo aone in

Lou best interesvs of tho hgust ¢stad

ant nol in wewermening che rights of
advergarlial periics.  That is pol always
casy, particulesly whece, as in ithis casn,
the application a2s bhean conduczod as it

11 wels postile livigatiaon, buu 1i 1s
csgontial thor whe primaiy purposz of the
application indoed, its only legiiimate
purpose - be nov lost sigit of wtn acaedonmic
Giscussion cegarGang che dGischarge of
surdens of proof. Ginero bonciiclarias
opposedt a prepesal of & crustec with & hosi
of objections o rmore ox luss welghit. tho
court is, of course, inwvinebhly concorned TO
soe whuther these /Juf"""3 are or arc not
woldl foundod, bus rhvt anet o Le permitted
(o obscuye the real vacstions al issue which
are whai daroections ougnt to pe given in the
interests oi the buenuflciaries and whether
the couri has before it all the material
appropiiate to enable it to give those
directions.”




1 undcrstand tiei: Lordships e be making it abundantly
clear that the preccedings ary not in Lhoir netuce adversarial;
it is not tho sighis of parties chat aie being adjudicaced. The
interest of the bencficiarics undor the nrust is of paramount
considaration. Plainly tnerelors, thore are no 1ssu¢s to ke
determined. Tho Court is concerned to discovar whether thore is
sufficient evidence before the Court to ¢rnable it properly to
excrcise 1ts discretion. The applicants’® interest is to protect
their 5U% share in the assets which they allege is theirs by
vircue of a partnership agrecment. Their presence guarantee, i
venture to think, adversarial proceedings. In my opinion that is
proof pesitive that thelr presence is altogether guite unnecessary
to cnable the Court effwcrually and complciely te settle all the
gquestions i1nvolved in the cause.

Mr. Gorden Robinson is plainiy iight when he stated that a
purpose of the joinder was to sertle questions inveolved in the
matter. But a guestion which has to be determined in order to
give the applicanis any status at the hcaring of the summons for
directions would be & recognition of the rights they assert in
their own actien (Suitv C.L. 15&9/B003). 'heir righc to be heard
must widen tne scope of the Courc's duty as indicated by Loxrd Oliver
and serve to alter thoe purposc of the heariay.

i think vtherefors thar there isg merii. in the appellants’
submissicn that tnhe applicants' intorvaontion could be furile as it
would pot pur an end to thoelyr claim. .n was suggestoed by
Mr. Robinson that as the gu.stion of price was a4 material considera-
tion, that guesiion could not be compicitaly vesolved in the absence
of the joinder sought. I am neow attracued by that srgument. The
Courl must be satisriied by the trastees that 1t has taken all the
necessary steps Lo obtadrn che best prics. lIa ihal exercise, as

Marley & Crs. v. Lncual Security Merchani sank & 9rust Co. Ltid. (supral




shows, the trustees surrender their discretion to the Court and the

Court approves the trustees' action in the best interests of the
beneficiaries. I am quite unable then to appreciace the necessity
for the presence of alleged creditors.

I conclude therefore for the reasons I heve given, that the
applicants werz not a necessary party and that the learned judge
exercised his discration c¢n wrong principles. Shortly stated,'he
failed to appreciate the nature of the proceedings in which joinder
was sought and focussed entircely on the applicants® allzged inneresu
1.2. the best price, which could not settle the vory important
guestion of Lheir enititlemont (o the assecis, thoe best price for
which, was the sole guestion before the Court. With respect to that
guestion, the learned judge did not bear in mind thart the jeinder
must enable the Court eff:acitually and completely to adjudicate and
sectle all guestions in the originating summons for directions by
the appellants.

I would make a final comment. 4 dcal of litigation has been
spawned by this cstate. This litigablion has churned its way through
the Superior Courts and as far as tho Privy Council with all del:ib-
erate speed. But this appeal 1s not ctha und of this litigious tale.
The applicants may have lost a bactle but the war drags on. Thelr
action against the appellants remains to be fought through the
various Courts. Porhaps, one day, the infant bensgiiciaries 2spo-
cially may obtain some reasonable portion of thcin patrimony. ic
may be however, that they can be comforted by the words of thuix
famous father in the song:

"Don't worry ‘bout a thing

Cause cvery little thing is
Gonna be alright.®

FORTE J.A.:

1 agrec.

GORDON, J.A.:

1 agreec.



