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CAREY, J.A.

we have before us @ motion to strike oul a notice and
grounds of appecal dated June 4, and filed 1n this matter on the
basis that no rignt of appeal exists. r. Goffe, Q.C. in supportl

of his motion, relied on Allen v. Byfield No. 2 (1lY64) 7 W.i.K. u9

and he\pada the point that section 10U orf tiie Judicature
(Appellace Jurasalcuion) act only enables chis Court to hear and
determine appeals from any juagnent or order of the supreme Court
in all civil procecdings.
The appellants' appeal 1s agalnsi an order or
Mr. Justice Picter, wherein he ruled:
“That parol evidence was not admissible
. to show that the memorandum of agreement
datcea the 10th aay of July, 1989 entered
1into between the lst Defendant and the

Plaintiffs aid not contain all the terms
agreed between the said parties.”
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The learned judge below was prevailed upon to give loave Lo appeal
against this ruling. Mr. Geoffc points out that vhact ruling aocs
nor comc wWithlia the term “judgment O Ordor oi Lhe Supreme court
in civil procecdings.” Hoe sald that the ruling was wade by the
learnea juaye during the couirse of upholding an cobjection taken by
counsel for the plaintifrf to a guestion put (O the seconc named
defendant..  The judge rulea that he woula not aamit parol cvidence

tending to vary or contradici that wricten agreemsnt, ur, Goffe

also relies on a aissenting juugment in the Cleaner Company &

cvohn Hearne v, Michael Manley (unreported) o.C.C.h. 4/05 deliverea

13cth May, 1983.

rrs. Forte has valiantly cnucavourea to aryue the unarguable.
She said that, 1t was an order within the contemnplaction cf the ict
and was thercfore an appealable order., She was, howuver, guile
unable to refer the Court to aay authorivy in which the mactuer has
ever becn debated, nor was she able to demonstrate than any prilncaple
Ccr authority could be prayed in aid to assist her in this 1nsur-

mountable task.

There is an old case of Haslam Foundry & Engineering Co. itd.

v. Hall (i888) 20 Q.B.L. at p. 491. 7The guestion 1n thac casa was
whether the order made by the learned jJudge was appealable. The
circumstancesin that case were altogechor aifferent but the case is
helpful, 3 would suggest. Lora Justice Fry had this Lo say.

*... 1The guestion arisces unaer the
L9ch section of the Judicature ict,
1473, which gives appeal in ¢ll cases
of a juagment or orvder.* (which are
the terms usea i1n our hictj. “by s.lUu
the iaterpretation put on these terms
is that judgment 1s to include decie,
and order to :incluae rule. mMarters of
appeal -are, therefore, judgmentis,
decrees, orders, and rules., At the
time the aAct passed there was another
well-known methou of expressing
judicial aecisions, namely certificates.
Of these cthere aie many—"

and the learned Lord Justice gives a great many examples and he went

on to S@y:
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... 1 come, therefore, o the
conclusion that ‘'certificates’ cannot
bc‘included in the words ‘'judgment or
order.'..."

The reason I have adverted to this case is that, 1t was
suggested that what the learned judge aid in thls case was a rule,
wWell, the rule he made; is not the same rulce that is contemplated
by Lord Justice Fry. Those rules to which he reters are what are
today regarded as orders. He had in mind, and I illustrate as an
example - rule nisi. A culing on rhe admisgibilaty pf cvidence,
plainly does not gome within that definition. it weuld make for a
great loss of time and money 1f, on every occasigan, a Jjudge made a
ruling on the adwmissikilaty of ovidence, which some party thought
was incocrect; that by ictself enabled him or her to apply to this
Court by way of appeal. One can understany guitc easily, the
situation where the guestion af the admissibilizy Qf £he eviaence
is made an issue in the case to be determined. as for example,

a trial within a trial, in which an order for such a determination
is mace. Plaialy. there would, ia those clrcumstances, be an
appealable oraer,

In the course of the arguments an this case, it.emexged
that there waes acetually no formal oxder filcd. OUne was optaiped,
we know not how, but the fact that 1t is got or obtained Queg ngt
by its creacion, confer on Lhis Coust any jurisdiction ta hearx
any order from which ng appeal lies.

in my view, Mr. Goffe's cbjection 1s wcell founded and

1 would make an graer in terms of the prayer.



DOWNER, J.A.
Mr, Goffe for the applicants moves this Court
to strike out the notice ana grounas of appeal which was filed by
the respondents To dctermine whether chis prcliminary objection
was valid, 1t 1is appropriate to enquirc¢ as to what Mr. Justice Piiter
gid in the Court below. He made a ruling that parol evidence was
not admissible to supplcment the memorandum of agreement in issue
dated i0th July, 19%89. 1t is presumed that the lcarned judge
approved a minute of order pursuant to section 579 of the Civil
Procedure Code, so it was appropriate in procedural terms to issue
a formal order, Bul scction 579 which deals with judgments or
orders expressly mentions final or interlocutory orders only, and
a ruling on the admissibllicy of evidence does not come under any
of these two ordcrs. It is clear thexefore, that the learned judge
had no jurisdiction to make the formal order based on a ruling
during the course of a trial on the admissibility of euwidepce.
1t 1s appropriate to set out scction 579 (1) of the Ciwvil

Procedure Code (LQ demonstrate that judgments or orders arec
specifioally limitod to final or interlocutcry judgments, 1t reads:

"579.(1) A minute of every Jjudgment

or order, wheilher tinal or interlocutory,

shall be made by the kegistrar at the

time when the juagment is given or the

order is maae and shall be approved by

the Court or the Judge.”®
1t was urged on us by counsel for the respondents, that this
Court is a creaturc of statute and so had¢ no inherent jurisdiction
to strike out the notice ana grounds of appecal. It is a fallacy to
speak about the Court of Appeal not having any inherent jurisdiction.
Section 103 (5) of the Constitution rcads:

“103.—(5) Theo Court of Appeal shall

be a superior court or record‘and, save

as otherwise provided by Parliament,

shall have all the powers of such a

court."

Morcover, section 10 of the Judicature (Appellate Jurisdiction) Act

reinforces the Court s power as a superior court of record. 1t reads:
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" 10, Subject to the preovisions of

this Act and to rules of court, the
Court shall have jurisdiction to hear
and determine appeals from any juagment
or order of the Supreme Court in all
civil proceedings, and for all purposes
of and incidental to the hearing and
determination of any appeal, and the
amenament, exacution and enforcement oOx
any judgment or order madc thereon, the
Court shall subject as aforesaia have '
all the power, authority and jurisdic-
tion of the former Supreme Court prior
to the commencement of the Feaeral
Suprema (ourt Regulations, 195b&."
[emphisis supplied]

The initial feature to be noted is that any judgment or
order must be confined to interlocutory or final judgments as
specified in section 579 (1) of the Civil Procedure Code. Alsc to
be noted is that section 24 of the Judicature (Supreme Court) Act
1953 Edition Laws of Jamaica made that Court a supecrior court of
record prior to the commencement of the Federal Supreme Court
Regulations 1958, The Court of Appeal therefore, is also a superior
court of record by virtu= of section lu. One of the characteristics -
of a syperior court of record is to rely on its inherent powers to
strike out applications which are an abusc¢ of process. Since the
learned judge approved a formal order which was neither an
interlocutory or final order, he had no jurisdiction to make 1it. It
must therefore be appropriate to strike out a notice and grounds of
appeal based on an invalid oxder: see W.E.A. Records [1983) 2 All E.R.
290 It 1s on this ground that I ruled in favour of the
preliminary point raised by Mr. Goffe. I agree with the order

proposed.

MORGAN, J.A.

I entirely agree with the decision of my learned brotrhers
and I have nothing to add.
CAREY, J.A,

The order of the Court therefore is motion granted as

prayed with costs ta the applicants to be agreed or taxed.



