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FORTE, J.n.

The raspondeni 1s a company owned in wgual shaves by the
i3t defendant bradfocrd and the third ane fourdh parvies (Thowmpson
and Kutowski) who are not concerned in chis appeal. In 197¢, che
respondent through 1ts three Directors decided Lo ofteir tor sale
pioperties sicuate st 7 -~ 9 Cacelio svenue 1n St. Andiew. on
spite of the offoxrts of all Lhe pariners, all altiempts Lo sell
failed. s(ncluded .n thin effort was negoliavion wivh tne Jawalca
Telephone Co., which almost ended wich a sale ¢o thai company.

Dui in early 197¢ (he transaction was discontinued by "hem. os &
rasulr, the Direciors of ihe respondent cowpany mei and agreed that
they would maks a detvsrmined ofifor. to sell ‘he properiy at a

price of $1,000,00C ~xciuding all snccessary exponses. Thoceatter
1n vuly of 197¢, the ist defondant gradford informed the company
per Thompson thet he had & polsnural purchacor for thoe propecriy,
but declined t3 disclose the idoaciity, as the purchaser had
superiors who would have to appiove the decision o buy. he also

iaformed that %he price provisionally agrecd wieg —guivalent Lo the



minipun sun wihich had been decided upon Ly wie Di.ectors of ihe
respondenr company. Then, according to Thompson, the ist defen-
dant for the first Lime disclos2a that a negotiation fze had <o
Le paid. bradford then produced a leuwber addressa2d o himself
and o be signad by Thompson ana himself cn behalf of the
respondant giving him authority “":te scll che above property Lo
any purchaszr: who 15 rzady and able o pay the sum of S1,duu,Liu
as the purchasc price plus paymeni of any negotiation feo which
may become payable." Cn being askad what was the purpose of the
levter, Bradford srated thait the buyer®s supceriors necded Lo see
authorivy that he had o carry through the sale on behalf ot “he
company. The necgotiacvion fee, he said, was not wncluded in ithe
lecter, as it had not! yet been agrecd with the “person who was
acting as widdle man i.2. “ho person who was making salc possiblo.”
He howaver, assurcd Thompson tnac i1: would be between $50,000 and
$100,000, Thowpson chereafiver signad the lztier,
in Sopuambeyr, 197¢ a Jdrafy agresmont was sent Lo the

company and in wovenber Lb was duly sigrned by Thompson anu Sradfcourd
for thi company, and the purchascr's reprosencative. O©f imporrance
vo the issuce joined, dare some ofi the provisions rhorcof. It
Giscloscd that vhe purchascr was the N.C.R. Jamaica Lid and thax
che coasiaeration was $1,000,000 witn a Jdeposat of $130,0u0 payawle
"on tne signing" of the igroeencnt., 1t also had a special condition
which recads as follows:

“I'he purchaser will pay dirccht to Messrs

Miller, Micchell & Co such ncgotiation

fees as agreczd upon beiweaen the said

purchasecr and che vendor.“

A cransfer to give 2ffuce te the agraement was subseguently

signed on the 2Znd December, 19786 by the same parties for che company.

Thelr signatures wore witnessed by tine <nd defendant.



The sum of 51,300,000 was paia over to th2 legal firm of
the appellants, whe producoed writion accounis ro ihe company in
respact of $1,000,000 which chey mwaintained co be ithe purcihase
pricce for ihe propurty, but rotused to disclose any information
in cespect of wne $30v,000 contending thai that sum ropresented
a negotiacion foo which was pawd to chew by the purchaser on
ochalf and for wne benefic of an undisclosed ncgotiazor.

Of significance is the fact cthat he appellants, had by
letter dated 6th March, 197¢ bocen appointed by-the vespondent, bto
act cn bchalf of the company in the sale of ke. 7 Cocoelio Avenua
St. Androew "as soon as current negotiations with the Jawaica
T«lephone Company ara concluded.” 4As at that Uime * the proposcd
sale co the Jamaica Te¢lcopnone Company had b2en aisconcinued, the
refercnes to “current negeciations® with Laat company 1s unclear.
Nevertheless, 1t 1s agrcood tha. the appellants woeroe retasnad by
the company for the wransaccion and thao vhey were tLhe ALrorneys
having the car:zage of sale in respcect of Lhi respondent's property
to N.C.K. Jamaica Lud, that fact being scabed n Lhe Agreement.

#s a resule c¢f Lhe non-cisclosure in respece of Lie
$300, 00 the respondent rhorcafior brought an action agalnst tho
ist defendant and the appellants for monices had and recelved, belag
the said $300,000. The learned traal judge at the trial, having
ruled against a no-casc submission by counsecl for the appellantis;
and having put tho appellanis on elcction, thereafter oavered
judgment against vhem for the sum of $300,0U0 being the balance of
purchase pricce not accounted for by the appellants.

it is frow this ordcr, thav the appellants now appeal.

As the appellants ware not given an opportunity Lo adduce
any ovidence, the submissions before us were nccessarily pased upon
the viva voce evidence given by th2 witnesses for the respondent
al. the hearing, in addivion Lo uiv: conc=znis of certain documents

which wers teadered by agreement ai the trial. The appeal



therefore concerns itsclf with wonetner that evidence was sufficioent
te establish the claiw brought by the respondent. In those circum-
stances,; uhiz issucs were confincd Lo the {ollowing:

(L) whether the sum of $300,¢00 received
by the raspondent from the purchascr
was part of the purchase pricc
received on behalf ef the appellant,
or was it an amount separats and
apart from tho purchase price and
which was paid ovar to the respondent
as a negotiation feoc Lo be paid to
the negotiator,; and noc to the account
of the responaent.

(1) XIf 1v were part of tne purchase price,
grven tne fact that the appellants
acted upon the 1nscructions of the
let defndant, who had authoriiy from
tlic respondaent, would the appellant
be liable on the claim for wmonies had
and received for cho bencfit of the
respondent.

The appellanis naturally, conltond cthat rthe sum of $300,u00
was an amount paid by the purchaser to une appellants nor to be
paid over te the respondent as part of the purchase pirice, butl on
behalf of a vhird parson who 2t 1s allogeu negotiaved the agrecmenct,
Dr. Barneti contended that Lhe Direcuors of tue respondent company
had admit-ed in evidence that Uhey knew at all relevant times that
a negotiation foe would be paid by the purchascer and weuld be
payable cto the nogotiatoxr, their interest being thao the properiy
would be sold for $L,0006,000.

ii. order wo asscss the strength of this conta:ntion LbL is
necassary firstly to look at che agreement. It states that the
consideration for the sale of the proparty is $1,00u,000, buc 1w
has a special condition which was roeferred <o carlier in this
judgment, but which is repcated here for case of references

“The purchaser will pay direct to Miller,
Mitchell & Co such .wgotiation fee as

agraed upon between the said Purciiascer
and the vendor.®
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On the face of it thercforc in crder to acguire the
property, the purchaser would be requirad to pay $1,000,000 plus
an agreed sum, for a negotiation feo. The cvidence revealed that
it was tho voendors who were anxious (o sell their property, and
who‘through Bradford thought it necessary to cmploy a negotlatorn,
given the difficulty on the markel during that particular period
o disposec of property. Tne negotiater checvefore would ba a
negorviator for the vendor. Howaver, in Keeping with the decision
of tho Directors of the respondoent company, any foe payable to
the negotiavor weuld have to be asked of che purchaser, if the
respondent were to recover $1,C000,000 clcar of expensaes for Lhe
property. The purchascr would thercfore have to be asked o pay
$1,00C06,000 plus che agreced negotiation feo, and that in my opinion
is exactly what the agreemen: required. The respondant contended
iLhat the special condition in cthe agrecmenc nas not been fulfilled
in that there was in fact no agreement between the vendor and the
purchaser, as to thz amount of thc negotietion few, the agraemant
requiring chat such agracmeni should be arrxived at, at somc date
subscquent to the date of rhe ageecaont. Di. Barnoete for the
appellants howoever convends, that the words ia the special
condition "as agreed” relate not Lo some future agrzement, bul in
fact to an agrvomeni already made. The eovidence apparcntly
supports thea latwer centintion, as doewons!rated in the following:

{a) Further and Berior Particulars supplied
as a result of an Order of ‘he Court
reveal that the negotiation fee was paid
by N.C.R. Jamaica Ltd in threc parts,
the first on che 25/7/76, Lhe second on
8/11/76 and the third on the 30/11/78;
and

(b) Lettcr dated 30/11/76, ia the ‘agraed
bundle' Lrom the General Managaer of

N.C.R. Jamaica Ltd to the appcllants
in which he wiites:




- -

‘We. hereby anstiuct you Lo dispos<

of the Wegotiation foes of Thiew
Hundred Thousand Dollars
(J33006,0v0,.00) paid over to you

in respect of tho sale of the

above propertics to our (Company and
in kaeeping with che terms of the
agreenznt for Sale dated the 30th
Lovember, 197¢.

in due course you will be ainstructed
iiwow Lo dispose of sawma in accordance
with instruciions Lo be received from
our negotiators by tolophone.

Please accept. this Lletiar as our
irrevocable authority. We further
indenify you and your firm against
any liability o any fcrm oi Jduty

or taxaition which if any should
Lecome due and payable rosulting
frow thic disbursemcnt of thas
WegotiaLion feas.'

These documents support the fact that an amount of $300,300
was paid te the appellants in cespect of negetiation fee and that
this payment was conpletoed on or pefere the date of the agreement
i1.e. 30th Wovember, 1978. In my view however, this does not weaken
the contention of the respondent for thi following rcason.

interrogateries were served by Order of the Court on the
lst defendant Bradford in relavion to whother or not there was a
ncgotiation fzo of $3C0,0006. Those intarrogatories were cbviously
requir«ad, as thoe respondent had entrusted to the lst defendant the
responsibility of sclling the propervy as Ls @videncod by
discuggicns Petween thae Dircctors and which culminaved in the
company's letccr we him on the 21st July, 1970 giving him such
authority (supra). in additlion the agrecment coeguiroed in its
special condition, an agreement between the vendor and the purchaser
as to the negotiation fce.

in this regard, th2 rzlcvant scction of the interrogatorics
15 sc¢lL out hercunder:

¢. 1 (b) s it true tnac =i negotliation
feo was 300, 0007

A. The First Defendant was informed
Ly Doa. Sempar that che negotia-
vi1on feoe was $306,000. Messrs
Mi1ller, Mictchell & Ce, similarly
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M so0 informed the first Defendant
' bun tha Flrs: Dofendant has no
Knowledge of his own. (Emphasis
added

Tho viva voc? evidencs of the other wwe Directors of tha
raspondent company roveal thar neicher of them agroced on a
negotiation feo with the purchascr., The referencs to D.H. Semper
15 unclear, as that person, was the person Lo whem 1c¢ 1s alleged
2 sum of $50,000 was paid as 2 Commission tor sale of the
prop=yey, he being the Recal Estate Dealcr, who introduced the
puichascr to the vender.

Tne state of the evidence thuarciors, 1s that no-on< on
behalf of the vender (i.¢. the rospondent) came LO any agreamanc
with the purchaser, as to the amount. of —he nogotiation fee. The
spe:Clal condition was vherafore not fulfillud. a&n amount of
$300,0ut was neverthaless paid over to the appellants by the pus-
chaser and is in facty refaorrea fo by that company, as the
negotiation for when i wreons to the appellants on vho Z5th July,
18976 stating:

... W wisih to confirm our Firm's

interest in Lhe acquisition of thesa

propertaics for the sum of $lm

togaither wietn the payment of nego-

Lration fo2es amounting to $300,06C00.00

to Messrs Miller Mitchall & Co., on

or pefore the complet:ion of the above
transaction,”™

These words clearly ilndicate, in my opinion that the purchaser had
agreed, subject (o f£inal approval of L.C.k. Dayton Ohic (subseguently
stared in the letter referied to above) to pay a toiwal of §1.3 million
in oxchange for the transfer of the properiy to that company.

afcer tonls sum was roceived by the appellants a leilver dated
20th Octlober, 1978 was wraitten by the lst defendant signing as a
Dircctor of ihe respondenc company 20 e appellants in the

following terms:



*in accordance wirh bhe oorms and condit.ions
of the Agrecment for 3ale betweon Designs

& Drafting Co Ltd and WCR Jamaica Limited,
kindly deduct transfer tax, stamp duty and
your legal fees from whatever sum paid over
to your fivm 1in ragspoect of licgotiraiion fees.

The Transfer Tax and scamp Dury sc daducted
should be held in escrow by you and should
be paid over to tiw Commissioncr of Liamps
and Estace Duiy should 1n casc he at any-
time regarxd the licgotiation feoes as part of
e puscnese prace of che above prepertics,
in which ovent no liability would fall due
t0 Designs & Drafiing Co. Ltd."

The 1lst defendanc, himself in those words, cxprossed
reservation on whether chie "unegotiation fee" might noi have bzen
tegarded as part or the purchase price. Significantly too, he
authorisaed the appellants to duduct legal fees thoczfrom.

H2 cvhercaftzr ampowcers the appcellianis to -

w

.+« pay over the bpalance of whan remains
of such ncgotniation [e? to WIOMSOLVLL OF
in what account at any banik 1n Jamaica,
HWCR Jamaica Lid cr ius nominee instruct
YyOou SO Lo pay Oovir samd.

Please accopt this as our irrevecablc
adthority so to do."”

Tiiis lettor of instiuct.ons te he appellants, 1t wust be
noved, was written on the 20th October, 197¢ bafore the parmics
entored inte "ne Zgrecment on the 300h November, 197¢. That tne
contriact did not becowe ctfoctive until the latter date is
cvicdenced by tue purchas:r's letter of the z5th July, 1978 (supca)
which indicatcd Lhat the agreement was condltional on the approval
of N.C.R. Dayion, Ohio and pointing oui that in the cvent of a
non-approval che deposit. of $130,000 was refundable. In addition,
on rthe Jdih Wovember, 19276, the purchaser again addressed Miller,
Mitcholl & Co (the appellants) onclosing chegue for 325,000 1in
consideration of an extension of che opuion te purchase, o 5.00 p.m.
cn the 30th November, 197¢.

1t is at leasu strangé, that instructions on the payment of
the $300,000 were baing given botb by the 1st defendant and the
purchasar  at dates precceding the sgreemant for Sale, especially
having regard to the fact cthat at least up to the oth wovembar,

197¢, there was no certainty on the part of che purchaser that che
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agreement would be concluded.

Hevertheless, apparently in keoping with che letier of
the lst defendant (writing as a Dircceor of the respondent
company) datcd 20th July, 197¢ (supra) the purchaser wrote to
the appellants on the 30th November, 1976 imparting the follcwing
iniructions:

"ti> hercby instruct you Lo dispose of
i.ne Negotiation foos of Threeo Hundred
Thousand Dollars (J$3uu,ub0.0¢; paid
over e you in respect of the sale of
ti¢: above properiizs te our Company
and in kzeping wich the w—crms of the
fZgroowene for Sale daund the 30th
november, 15706.

in due course you will ke instructa=d
how to disposc of same in accordancs
with instructions to bs recewved
from our nego:iiztovrs by telephone.
(Emphasis added;

For the first vime, the negotiatror is referrxoa to as the negotiator
cf the purchasers and not that of the vendors (the respondent), &
factor which runs contrary Lo the evicencae which porwrayed a
piciurc of thz wvespondunt company agroeing to negoriation fees
Lhereby lossening 1ts net 1ntake 1n order o sell its property in
a difficulc market.

all Lhis corrospondenc:s: must be viowad on the background
of there bcing c¢vidonce cthat no negotianion fee had been agrzed
between the 'vaendor and the pucchaser' as required in the agreepent
for Sale., in my view, the $300,000 paird ovor in chese circuwesiances,
must be considered as @ part of the purchase price for the reason
that it was monies paid by the purchaser as the consideration for
the transfer of the property to 1ts cwnersihlp.

Against this background, on what evidence could tha2
appellants be said, Lo be liable for monies had and received on
behalf and for the beneflic of “he respondent:

To begin with, the appellants were the Attorneys for the
re2sponuent, and waere retained o protect the legal interest of

theic client and had a fiduciary relationship with the respondent.
Dr. Barnett in his submissions contends that the
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appellants,; having becen appoinced tiie artorneys for the carriage
of the sale, were presencted with a letter of auchority dated 2ist
July, 1978 from tha company authorising the Llst defondanc to sell
tne propertices for 51,000,000 plus a negotiation fe2 which may
become payabl:. Cn this basis, tho appellants acted on the
instructions concained in letter dacad 20th October, 1978 (supra)
authorising them tc pay out negotiatcion fee in accordance with
instrucctions to be reccived by the purchasor,

The appellants, however, as can be inferred by the Agrcement.
for £ale knew that any negotiation fee, in the terms of theo
Agrecment. had to be agread between tho vondor and the purchasoer.
in spite of this, when the appellant Miller was visited by the two
Directocrs of the company - Rutowski znd Thompson on the 23rd
January, 1979 together with the lst defendant, and asked what was
the negotiation fco, he aeclined to reveal i1t, on the ground that
it was confidenitial. He was agzin visited about one weck later Dy
Thompson whoe was by chen dissacisficd with the accounts which had
been prusencaed co the respondent.. &t this meeting, Thompson pointed
out that by virtuc of the Agreemcnt the negotiation fee ought Lo be
agreaed by the vendor ana purchaser and indicated that neither
Rutowski nor himsclf was a party to any such agreemcnt and as share-
holders and Directors of the company they were entitled to know the
full detarls of the ctransaction carried out on their behalf. The
appellanc Millcr bocame vexed, and again did not disclose the
amount of the negotiation feo, flevertheless, the appellant Miller,
writing on the 28ch Decewboer, 1979 in reply to an enquiry letter
from the respondent's attorneys was able to write the following:

“Keither of these leticrs has changed
the situation as they couilrm what
we have been slating all along that
wo have acted at all material tines
in accordance with our instructions
te which all the Directors of Designs

and Drafting Co. Ltd were in Agree-
ment. and privy to.,"
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in so far as the confidentialicy 1s concernaed the respondent's
position on that is revealed in the cross-examination of Thompson
by learned counsel for the ist defendant bBradford, hereunder set
out:

Y. OSuggest that agrecment obviously to
be carried out between Company's
~gent Sradforc on behalf of the
Company.
#. Yes, but not wichout their knowledge.
¢+ Suggesv Company had by its agreement
relicved themselves of any entitle-
wment to chis information and delegated
1t to pbradford in the secret and con-
fidential circumstances already suggested.
A. No sir.

¢C. Was Bradford instructed and cmpowered
to proceed in contfidential wannerw

#. Confidential to the outside world. iio
nead for confidentiality in discussions.”

The evidence then, there being no cvidence adduced by the appellanc,
1s that ther< was no agreement by the two other Directors of tne
company - Thompson and Kutowski to forgo any participation in the
serttling of theé legotiation Feo on the basis of confidentiality.
It is indeed difficult to understand the reason for the appellant
Miller's rcfusal o divulge teo the majority sharchclders of his
clicnt company, doetails of a transaction in which he acted for the
company. The allegation in his letter later writtcen that he acted
at all material times in accordence with instructions which all the
Direccors were in agreement and privy to, is of course in severe
contradiction of the viva voce cvidence of the witnesses for the
respondent. In any event, had he not known before, he certainly
knew on the 23rd January 1979, that the majority shareholders of
the respondent company had no knowledge of the sum agreed as the
negotiation fee, and that being 50 the guestion of whether the
special condicion of the Agreement had besn fulfilled ought there-
after to have given him ¢great concern. Instead, the evidence shows

that he later, paid oHut a sum of $59,053 Lo the Worker's Savings &
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Loan Bank by chegque daied 2ist February, 1979 on ihne apparent
iastrxuctiions of the purchaser, this amoun! being paid to no named
account. in addition, the Further and Setier Parviculars supplied
py the appsllants show that an amount cf $183,059 was paid over
to H.G. Bradford, the ist daofendant. The authoriiy for so doing

however 1s not Lo be found in the evidence. gradiord was the

b

Director in the respondent company wilo undercook to oversee the

sale of the property on beshalf of the cowpany. There was no
agreewent for him te benefit financially for his efforts. In his
evidence Thompsen in replying to guestions asked by Counsel for
Bradford testified *hat bradford had nevev asked for remuneration
for services in sale after Juns 1%77, and again replied in the
negative to the following suggesiion:

“Suggest in light of this that Rutowski

suggested and you all agreed that so far

as bradford's expenses concerned, the

company would not be concernad with

regard to how the negoviation fee was

applied or paid provided the contract

was for $1 million which was in fact 1in

Kkeeping wiih instructions?”

On the basis of the above analysis, 7 would conclude, that
there was evidence upon which it could be found that the sum of
$300,000 purported to be a negociation fee, was i1n fact nothing
more than a part of Lhe total purchase price paid by the purchaser
for the properiy. That Lh2 purchaser having paid over to che
appellants a sum of $300,000 together with the stated sum of $1,000,000
as censidaration, for the property, the appellants rececived it on
Lzhalf of thaelr clients, the respondent company. in my opinion
the agreemaent for S5ale indicated thar che specified consideration
together with the agreed negotiation fee would form the total price
teo be paid by the purchaser. In the circumstances as herctofore
outlined the learned trial judge was correct in entering judgment
against the appellaents, they having elected to stand on their nd-

case submission, and thereby having deprived themselves of the

beznelit of advancing their case by way of testimony.
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i would aismiss the appeal and order the appellants to
pay the cost of the respondent both here and below to be taxed,
if not agreed. For the reasons advancad by Downer, Jaisi., L

would order iaterest on the $300,000 to be paid by the appellants

at the ratc of 10% for the period stated in his judgment.



DOWNER, J.A.

in this appeal it has te pe decided whecher
Chester Orr, J., was correct 1n adjudging iLh2 appellants,

Mr. Crafton Miller & rMr., Cecil J. Mitchell liable to pay $3uu,000
fa the respondeut company, Designs & Dratting Co. Lta. The
appellants are attorneys-at-law and they admit in iheir Further

anu pBetrer Particulars, that they received negotiation fees amounting
Lo $3UL,V00 from N.C.R. Jamaica Ltd. in three perts Jduring July and
wovember of 197c¢, The date of the third payment,

30th November, 1973 1s sigaificant, for on that agay an agreement
for sale was signed beuween the respondent company as vendor, and
N.C.R. Jamaica L*d. as purchasers in respect of a valuable
commercial property for a consideration of $i,0ul,vuu. The
$300,00V awardea py the coult was paiu over *o the appellanis in
pursuance of the spacial conait.en wn the contrach.

The special condirion cf this agreement. for sale is an une
heart of this dispute. 1% s the final term in the contract and
1t £eaas: '

"SPECLAL
CUNDI1TiONS: Toe Purchaser will pay
direct of Messrs. rialler,
micchell & Co. such
nagoriation fees as agreed
upon patween tie saxd
Puzchas<r and the vendor.”
lts true constructi?n will aetecmine the outcome of this appeal.
I'his must be done in the light of che contract as a whole, Also
the ciicumstances surrounding its formation, and zhe common law
and eguitable provisions on the law of restitution, must D¢ givei

force and 2ffect.

The construction of the special condition

That the construction of tho sale agreement i1s the
principal issuc of dispute .n this cas«<, was rocogniscd trom the
outset by tne appallants., Paragraph 3 of their defence stazed

\‘. o ¢ .
*hat the sccond and tnird dofendants would, at the trial, refor
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to tn. agrooment for its Full vorms and Logal cffocl.  whney wer.
tho agonts for ithe r.spono.nt company ana Ghis 1% DOrv. out Dy
tn. following clouse in wnu sul. Of agrocmosc, 1iv stat.s:
*CARRLAGE uf
UALE: CRAFTOUN O. MILLER of
Mmrssrs, Milicr, ratcehell
& CO. ATLOCN YyS-at-—Lav,
L Duk< vireot, Kingsiop."
The rospond.nt compainy ntas rolicd on a cloim for mori.y had and
reciavea by rhc diofindancs Lo the us. of Lhe plaintiffs, and th~
gist Of ihe claum is stabod thus:
"o. Toat thoe Dofondants rocrivad o
3@1a sum of $3Uu,0uvl.vu Lfor anc an
brhalf of the Plainiilf and scill

hold Lo th: us. of *n. Plainiifif
th said balance of $350,Uuu.UU.

AND THE PLALNTIFF CLAiids tho sum of

$350,000.00 toyothnory witih 1nturrst

vhercon at thoe rate of 1U% pur annum

from tne L7th January L1979 until paymoentc

or Judgment poroin," (Emphasis suppli.od)
The. basis of th. claim was that by the torms of the spocial
condition, the pogorviation tous Lo bo paid by the purchascy must
be agroca to by tne respondent company and purchasocr. Further,
at common lew tno accissary mellcatxdh must ke that foes recoived
vy the apbéllanm as an agonit, must bew for uha vendor's account.
in the circumsntanc.s ©of tnis cass, thoeso Loos would be sopt in
A clicat’s accouni.., From ths stand point of cquity, S1aC 1L was
gpecifically avore:d ana aamitoca that the appollaants woro the
sttornuys-ut-law aau agents for Lnd rosponacnt company, Lhoy wore
in a riduciaery roelationship to i, and so wound to givae indepondont
advice and account to, and piy over any funos rociived pursuant
te the. contvact. Thoe respond nt company hao an cguitable
propri<cory intorest in tho fund. This is the cquitable aspect of

tie claim for meoney had and rocoaived o tine plaintifi‘s usi.




praioxr

terms

The: respond=nt colpany has contondod that tnerc was no

agreemesint as Lo cthe amount to be paid a2s reguirad by thne

of the coutractk.

-lo=-

However, since $3U0,000 was paid pursuant

Lo tno gpecial condition of the contracr, it was submitted tnat

Cnestor Ore, J., was corract

that amount to the reésponcont company. Ln any ovoat,

conducr Of thi rusponuent company inaicates cnat they wore

subsaquently satisfied wicn the amount of $30U,uUV as a nogotl

feo,

+f there was a prior agrecmeat as ©o the amount of thne

che

negotiation few, it would have buon oxpressly sitated in the

speeial condition,

The appellants admission in their Further and Better

to fina thoe appellants liable to pay

atx

Particulars arze crucial and oxplains the nature of their acfance,

Paragraph i (d) & (e)stacecs why tne funds were disbursod.

5a1G;

"phe Socona and Thirca named Defendants in

answor Lo paragraph 1, say tnav:

nstructions were gaven by
the Plaintiff's agent
(sradford), namcly the First
nained Defendant, by lettor
datoa on tha zuth Octobern,
1976 to thec Sccond anc Third
named Doefendants (Miller &
Mirchell) and by letter from
tno purchascr o tne Sccond
and Third nam2¢ pzfonaants
dated the 3uth novomber 19798.

the negotiation foo was paid
as follows:

To H.G. Bradfora
or his account: S1i63,059.0U
PO Workers savings

& LOoan banx: S 62,053.0U

$27¢,714.0v

Thz balancz of $27,288.00 15
still hold by Miller Mitchell &
Company to maoet legal oxpoenses
and possible Stamp Duty &
Transfoo Tax liabilities.”

Lt

-

on



-

-i7-
rThe appoellants never seamed te have applied thoLr minds to the
naturs and quality of thos: "insuzucrnions” alchough the ovidence
discloses that they were paia foes for logal advice by tho
responusnt company. Thon paragraph 3 (b) averrea on whose bchalf
the apptllants coasidered they rocoaved Lae funds:

“3. ' Suvcond ana Third namod
Defondants 1n answer to
paragraph 3, say that;

{b) t¢hey recuived tha

$3UuU,LU0 on pinalf of

undiscloscd nogoriators,”
This was an unususl averment, for it presum2s that funds paid
ovir to thoe appellants as agents of the vondors in pursuance of
a conrract, were for the account of undisclosid negotLators.,
This proesumption runs throughcut the pliaging. L1i was on that
prosumption that the instructions were accepted ana disbursementis
mads of $27¢4,7142 and the palancsy ratainea without recourse to htho
respondent company. 1f such a prosumption was in accordance witih
our laws, 1t woula permit an ageat co disregard his principal's
intzeest, The common law doos not sanction such conduct: sac

Ellis v. Gulton (lg%3; 1 g.B. 352 where the Couri, in deciding

to whom doposiis were paid, laid down the principle that pioceeds
of <he sals of land pai¢ ve an aganc were held to be for tha
acccunt of th. vendor. At page 352 powen, L.J. saud:

“'he solicitor of the vendor 18,
unlaess the contiary hasg bovea agreaed
on, the agunc for the vendor to
rzcelve a deposit on his behalf -
vhe three cascs Bdgele v, Da

Law Rep. 1 C.P. vu, Ba ord v,
Shuttleworth 11 Ad & ¥ 9Zu and

Duke of Norfolk v. Worthy

L Camp, 337 abundantly show this and
carry as far back as the time of
Lord Ellcnborougii.”!{Emphasis supplied;

See also Stevens v. Hill which will bce advorted Yo later.

Equity, wihich prasumcs & fiduciary relation botwaen an
attorncy-at-law and client, follows the common law in this

regard.  Further, such relationships are confidentizl both in
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cquity and at common law. Thoso was a prior avorment in thdo
defence which cmphasisa2d the app:zllantg' presumprion anc sots it
out with clarity. At paragraph o thce appellaants avarred:

"u. The Second ana Third Dofendants
dony paragraph 4 of the Statoment of

Claim., Tho Second and Third Lefendants

say that the purchase pricoe was $1,000,000.00
as statid in Lna agresmenr for sale
r2f¢orred to in paragrapn 3 abova. The saila
agro-ement furihor providod that the purchaser
pays to Miller, Mitchell & Co. negotiaticn
fews as agread upen briwesn the Purchascer
and the Vendor which said ncgotiation oo
was agroed upen betweeon the Plaintiff and
i Purchaser at $3uu,uv0.00. This said
negotiation faoe which was Lo ba pasa

by the Purchasor 4f nc time tormed a

pert of the purchase price and was for the
purchaser's account. The Plaintitf gave
wricten instructions tnat this said
nogotiation fee was to be paid out 1in
accordance with the iastructions cf tho
Purchas<r, in tho pramises thoe socond

and Thaira Defondants deny that thoy

arc ontitled to account to the Plaintiff
for the saiga sum of $300,000.0U0 ox

any part thercof.”

Zf the $500,000 was for the purchascr's account as averrad, 1L 1s
drfficult to understand why the rospondenic company had to gave
inscructions for its disbursemont, However, in view of this
defence, 1t 1s nucessary Lo a@xamine the documentary ovidaence on
which the app2llants rely. Befora the evidence 1s a2xamined, it
is esszntial to note that tho apprllants werce xetained as carly
as bth March 1%7¢ to act on bechalf of the responrdent company in
the gale of tne property. The fiduciarsy relationship commenced
on that dato., The purported instructicong statoes

20t vctober, 13570

Mcssrs., Miller, Hitchell & Co.

Attorneys-at-Law,

1, Duke Street,
KINGSTON.

Attenfion: Mr., C.5. Milley
Dear S1irs:
Re: sSale of 7 & 9 Caocelio Avenus,

Kingston iU bLesigns & Drafting
Co. Lrd., to N.C.R. Jamaica Limitoed
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"1 accordance with Lhe torms ana
conaitions of the Agracment ftor sal:
Letwoon Designs & Dratfring Co. Ltd.

i NCR Jamaica Limiteda, xinaly deduct
transfor tax, stamp auty and your lagal
foes from whatevar sum paid over to

your firm in rospecet of nogotiation foos.,

The Trensfer Tax ond Lramp Duty so
dedgucted should be hela in escrow vy
you and should be paid over no the
Commissioncyr Or Stamps and Estate Duiy
should in casc he at anytimr ragard
he negotiation foos as part of che
purcnase prico oI T AbOovVe pProp=itios,
in which ovent no liab.lity woula fall
due to Designs & Drafting Co. Lid.
After deauctvion of the Transior T2x,
vtamp Duty anu lcgal feos statoed

above you should tnon pay over thoe
balance of whar romains of such
negoriation foss to whomsoevaer or 1in
what acccount at any bank of Jamaica,
NCR Jamaica Limited oL LYs nomineo
lasLiuct you sO tO pay OvVer same.

Pleage accept Lhis as our irrovocable
autdority a0 to do.

Yours faithfully

H.S. Braatora
DESIGNS & DRAFTING CO. LTD."

it is 1umportant 1o note rhat ch.s “instiuciici” was gatod

Zuth October, 1970 and 1% is 2dmitted by all, that thae salce agres-
ment 10 issuc 1s datoed hovembor 3u, 1976. Also tiare 1s no
eviaznes 1n thas lotter on the size of the fee., Thers 1s a
Curious statemznt 4. the end of the "instruction" stating that

“he authority was screvvocabls, altaough the laws of the mades and
Persians ware regardca as immutablo, such gualitics cannot be
attributca Lo mere sratemenrs by tne course of the common law. bLO
neienelr an agent nor a airector of a corporarne body is cmpowared
Lo make such a scatoement which carries out the legal =tffoct
envisaged. The canons of construcrion developed by vhoe courts
must give force and cftect to the special condition in the sale
“~recnont, which mus® govern the guantum and disbursement Or the
-.ads. This letrer s crucial to the appellante’ case, bur 1t
spcaks to the future oncw 1t 1s accidad, thazt naither Braaford nor

the rosponaucn:r company; had thae power Lo give 1rrevocable orders.
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Tion this lowier was of no ~ff-cu a: (ogaras thie disburscmoent

of th< negotiavion fae, LY coulu act b regardsd 2s “cho contrary
s poon agreaed on' so0 as To oxemdArata the appallants from thelr
primary obligations as agonvs with a fiduciaxy vilacionship with
the responasne company. Thoey woro under aa obligation to oxaming
thcﬁr cliani's artacles to ascortain 1L braaferd haa tho powars

ac assumed,

Toere 18 ne wndicarion on the Agvicles of Associahtion in
paragraphs ¢b to lug wkav pradforad, as a diractor, had any powar
LG make sucn an Lrgoevocabls comieitmon: an the company's nams,
Cortainly, the company coula aoi wind itsalt by such 2 lovvor, Lt
could ravify the locoor, but 1o dawvd net, fance the app:llaats
also raly on the zulhority givin te pradiorc Lo s 1l che propeiiy,
AL 18 QECussary to guote than documcat 1n full so as to disclose
e limited remit. it feads thusg

"DES LGN & DRAFYLHNG Cu. LTD.
Zisv July 19y7¢

Mr. H.G. Bradfora

pUcsigns & Draltaing Co. Lid.
Y Cuealio avenus

Kingsion Lu

Doar Mr. Bracford,

RT: Propoerty 5-7-5 Coelio Avenuc,
ningscon lu

W haveby instiuct you ©o soll fae
above properity Lo any puichascr who
is ceady ana aple to pay the sum

of 51,0u0,00u as “he purchas: price
plus payment ok any noegotiauion faoo
which mey buecome payable,

Yours farthfully,
DESLGNS & DRArT NG CU. LIMIYED

5GUA/ cenensessedeS. Tnompson )
) DiIRECTUR(bL)"
eeceesssssH .G, Braufora )
iv 18 an autrhority to sell ftor & price of $1,uliy,ulv plus a
nogotiation fes whicn migit becom: payakble.  Bo this agoncy 18 ol

nc help to dotormine the scope of che spocial condivion which

expressly doals with how the negotiation foe 1s to be dotermined
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and prov.iuss by implication of law for i1t to ¢ paid to the
appcellants. A point to note was that sraaford, as a director,
was also in a fiduclary relationship to the responacnt company.
Thas facror should have poon examinad by the appallants and
Bradford audvisud that h? had no power ©o gave the instruccions
in issuc,

As rih appellants aver that they received tnd $300,000
on behalf of undisclescd acgotiators, it was nacossary to spell

rhis out auw the trial, Thay did, i1n torms of tht following

YHCR JAMALCA LiMITED
NCR Building
Cal=donia Avonu?
P.U. Box 2z
Kingston, Jamaica

suth Wovembeoi, 19706

Messrs. Miller, ditcholl & Co.
Alroravys—-at-Low,

1, Duke oStroet

KiNGSTON

Attontion: mr. C.0. idillex

Deayr Hs1rs:

R7: WNogotsarion aos on purchase of
7 & 9 Cecelio aAvenus,; 5t. AnUILW,
volum~ ludgZ Folros 3b & 37 and
volum:z 1151 ¥olio 43¢ from Dusigus
& brafuving Co. Liid,

wi hercby insiuruct you to disposs of the
Hegetiation foce of Phret Hundrod Thousand
Dellars (J$3uU,0uv.ul) paid ovaer to you

in rospact of the sale of the above
Propirtics o our Company and in Kowping
with the termg of the Agreoment for sale
daivnd the 3uch Novembuor, 1Y7cv.

in due coursc you will b iasiuructod how
Lo dispose of sam: in accoreancs with
instructions to be racaived from oul
Hagotiators by telsphone,

Plcase accept this lettzy as our irrevocable
authority. We further indoemnify you end
your firm against any liability Lo any form
of duuy or taxation wnich 1f any should
bacome due and payable resulring from the
disburscment of tols dagotiation fea.

Yours =czaithfully,
NCR JALIALC:. LIMLITED

Sgd/ L L L
D.M. NALSALL = GEHERAL HANAGER"
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There are o aumber of points te talle ante xccount in thig aspect

ef the correspondence. The inaffeciive leiroy from bradford ol
26 Octobrr on behall of the company, mus~ b2 read subject to che
#ale agresmenl. of Novembexr 30. Ly then ile respeondent company

had vateraa irta a contraci, where the final clacae oeals wiih o
épwcafzc provisien on the negatievion fec. The appallents, by

their own admission, in theinp Furtheo and betiter Parciculars, on

wnev day had $5200,000 in thelr hencs as negotieting fees and this
leteer makes it clear tharn Halsall, on bzhalf of vhe purchasers,
CL hls rominses would give subscguent ilastructions <=8 1o how 1o pay
cui such fees. H: had po powsr to do so, yot e appellant's admit
presunably on Halsell's insiructions, o paying to ore H.C. Bradfcgd
or his accoun. and o an acceuant at vhe Workers Uank, a sum of
$272,712. Halsall alsc presumes he could bind thy puirchaswrs by
staring thav his lot:.cr was an ixrovocabl: aulhiericy. On ihe
oihaoy nand, Halsall's leiter makes L clzoer thal the negoetiation
tee of $300,00C was paild in pursuanc: of Lloo spocial condition in
the conuract,

n eaxlior lﬂ;xﬁx-or July 25, 19706 suggases thab chore
was a dralt ceontrac:s an oxestoncs: an that date and chao the
$300,000 nuegotincing fee wee o labol, 28 on gubstanc:, rhe price

ro be paid for the proporty was GLU. The latici also

L-.
't <
-

-

(&
b
<

cliophasises why e goposit in the conciact was 5130,000 or 10% of
the offecrave purchase pracs. Parhaps chr oxastence ¢f this
carlicy daraft contract ¢xplains 'he sryoy of whe cowplecion date
stated to be 3lst Ocrober, 1978 in a centract dated 30th Novombor,
1976. Be 1t npoicd, how.var, this leoter carnet provids conclus:ive
procf that the nogotiatzion fec of $300,000 was agreed we by tho
respondent company wian the contract was sigped. What it dous, 1
e explain why the purchascr pa.d rhat sum to Craiton Miller & Co.
as the neyotration foo.  As roliance wes placed on thau letter,

it i1s app:opr’ate (¢ cits Lt. 1o BAYS:
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Wuly 25, 197u

NCR JawlaCa Labii'i'nb
HCR BULLDLNG
Calaoaonia Av . nud
P.U. BOX 2

Lingston

Private & Confioontial

rller jsztcehaell & Co.,
Lo buns perooer,

Lingsion.

aAvtontion: rr. Crafion pMuiller

Daoar Suies,

Furtincr to & letner aoted
July «zvu, iY7¢, fiom Lisigas ana

rafoing Co. Lid., and 07 Agroament
of sale wncloszd thorein in respact of
5, 7 and 9 Cocolio avoenus, velumes ilodi,
LUs2 and 19z, Folios 3u, 37 and >a
rospactively, we wish to confirm cur
Firm's interost 1n the acguisiuion
of tnese proportios for the sum of
$ln togorthor wivh i payment of
azgotiacion foos amounting Lo $300,0060.00
1o Messrs, Mirller Mitcnell & Co. on or
burfore tne complztion of tho above uvhe
transaction.,

This confarmation, how ver, 1s subjact
to the final approval by NCR Dayton,
Ohto, witnin forty-five days from thoe
signing of this lotier:, In ordei,
Bowavir; Lo sShow our good r2ith and
our :nterast in Lho cransaction, w.
enclose heroewitn our Cacguss

Ho. Gul7770 for $15G,u00.0v0.

The aforesa1d doposit of $130,000 wrll
b rofuncdacls to the purchasrs,

NCR Jamaict Ltd,., snould thoe Agrecmont
of Saln be nor finally acceprtod, and
Lht o sard sum will thoerofer2 we hola ian
TSCrow by you poanding final accopranco
by our Principals, KCR Dayton, vhio.
Yours vary =ruly,

D.ii. Halsall
Goneral Managern ™

The coatsnts of this lentor was novex communiciied to
the respoadent companv, 1t 1s re be potod that at tLhat juncture,
tne contyxact was net yeo [ormed and wiitn to wes formed, 1%t made:
a spzcific provision ragarding ohne acgouiction f4e. Also to be
notad 1S that the centract specifically contorns Lo saction 3 of
the Transfor Tax Act. 1t provades thaer, tast tix 1s Lo be borne

by the respondaznt coroaay as vendoer. Thoe appeliants have aamitcoea
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that. thiy hola $27,<40u cur of tho $300.00U0 O mens transko s tax
liapilitics., ror completoacss v must also be statad that it

must po oanfurred Lhat the rosponGene company agraood subsoequontly

Lo thue negoiLiacion foo of $5300U,00u ence thay startod procsadings

to rocover it from the appullanis, Ln legal languags vhe
subsoguent acceptancs by thoe rosponden . company had a rotrospaclava

wEfoch., Cnoesnice and Fifoot Tnt Law of Contract ovebh odition

pay:s 3v - 37 illusiratcs thus by citing Trollope & Colls Ltd. v.

Atomic Power Constructions Ltd. {1%v2j 3 All B.R. 1035 at 1ual.
Magaw, J. said:

"The partices have assumca that when

fhe contracy is madoe - woon 9ll tho

terms have poccn agrood 1a thowr

final torm - the concract will apply
cortrospectively Lo procding transactions,

See also Ex parte starke {18Y7) 1 Ch. 37% at 400,
itaa the appellants informed the respoadasnt company of thas offar

it would have boon accopied chon, having rogara te tho doposit of
$l3vu,uul. B LY notad that ther: 1s no Action agzinst N.CLR.
Jamaica Limited on guantum. Tho issuc is rccovaery foom the
appzllantis.

1T 15 against that background thal 1t 1s now possible uo
posc th= 1mportant guasiicons oa Lhis aspoct of the casn., oo
Lssue QY be pos:a thus: wiers Lo spocial coaditicas of a
contract for sale of land cxproissly provided foir acgotiation fous
as agrmed upon by tho partiag, wore the prico “.nstructions® of

the vendors regarding daisbursaacnt of chose fenms, banding on

Lhuir attorney-ai-low afvor e formarnioa of the contract?  Furhber,

afcor the contract, coula the av-oratys-av-law poy out the
noagociation fous roecoived without Lhe authorlsation of the veadors?
on -he above analysis, tho answners ar. in the geganive cespacaally
having ruogard to the status of Lhe r1ospondent 23s o company and

che nature of Ltho insiruczions, S0 the cppellancs' defcac? vhar

tney werds authorisad o pay our thue Loo nas failed.




Does the respondent company have a
good causc¢ of action against the
appellants for moncy had and received?

The enly paity naving zuthority ton disovurs< che
n.gotration fuo o $300,uul in tbe hanas of the appellants, was
the ruspondrnt cumpany. That too was part of tho procouds of
salce of tno prupvriy sold by maw reospondint company Lo
N.C.R, Jamalca Lic,., Siuco 1t was wn Lne hands of the appellants,
a8 artorntys-2i-1law having carraags of sale, "hey wore, in law,
oligod TO pay i ovor ‘o the vosponacnt company wio woere Lhe
vindeors., 1o fact Lhaeh cne appellants rofeained from tarorming
Lne gesponucnt company of *noe amount of tho for until Lurthor and
DT O parliculurs wers crdoraa againsi chem, ¢ons nol aluer the
situaiion, Once Chestor Orr, J. aecid«d that the no-cass
submission siwould b overruled aus a matraor of law oa thae
unceontradictad documentary <vidones, tho agined bundle, ane
adimissions mada n owhe Furiaer and gothor Pardiculars and the
defence, he gave a bracf ruling which was agin 1o a trial on a
pri-liminary point of law. © guot 1t i1 full:

“grcond and third defendancs-

bubmission ovzrruled, Deiendantis

liaple for $3U¢,Uuu.U0 only ant for

ERTUPIVIVIVIRY [ VI
Lt was ag 1E he stooa over lis reasons ponding judgmoent oy thao
othury parcios in thwe case. Thes award was not damages, but
gl ltulion, on the pasis thnat py roefusing to pay over vhe $3u0,000,
che appellants wcw boing unjustily «var:ched at the 2xpense ol Thu
respondont company. Tast w2e corvect badh abt commen law aud ia
cquity aad tne only dmassion was the faillure vo awara Lnceits?
which was ploaded ana =0 stare tha! coosts Lollowed Lhe cvaent.

as for the crliticism yeisaed by Dr. barnait, of Lhu
ruliag, Lt is pertinent o guots the lozyned judge's nore at che
start of tha submigsions at p. Liv. Lob reaas:

“ Defonca

parnct - olaocecvs o siand on submission.,
Cires ralsoury Vol., 37 4-h #d., Par. 51v.”
Then, nere 1s how the learncd judge's note at the end of Dr. Barnett's

submissione runs. 1o guotes Dr. Barnett as submitting:



"Plaintiffs action on their own evidence
musc fail."
Te show chat the logunod juays was fully aware of whait noe was

doing, tho following passags from Yuill v. Yuill ;i%s5; 1 aAll E.K.

Lo3 18 Ccriu. LOLC Groong, M.R. ab p. iU5 sosid:

Yee. The practico s discussoed in
Alexander v. Rayson (1530 i K.B. Lus;
Diguest Supp, 1ub LJ.J.R.D. Lde, 1b4 L.T. 2U5;
Parry v. The aAluminium Corpn., Ltd.

11940 ] loz L.T. £3¢; bLigost Supp. and
Lauric v, Raglan Builaing Co. Ltd.

1942 1 K.b. 152, (19415 3 All E.R. 53%;
ill LeJ.Kess. 2925 Lve Js.4e w3, anc 1 will
assum> thav it 1§ 23 propor practice Lo
rollow a1n the bivorce: Division, Lt

405 NOt mean that counscl by submitiing
a2 caso ipse facto los.os his right Lo
call vvidanes il his submissiocn foils.

ac only lescs tuat right f ho

acfinitely <lects 1o call no ovidence.

He may mane thas sicciion axprossly o

(as in Laurie v. Raglan Building Co. Ltd.)
{supra) amplicdly. 900 piactice winich

aas booen laxd down amounszs ©O 10 Ner. Laan
A darection to che judge o put ccunsal
WNO GUSLICS O MaK. A subinission of no
cas: Lo his wleociion and to rtuss Lo

vule unliss counsel clects Lo call no
svidencs,  wWocre counszl hes so clocued

no 18, of cours:, bLounusz“...

Beodin nolza that the appollent was cxonoratwd as rogarus the
alount of $54L,UV0 1Ln accordanc: witih tho submisslons MiUueE CR NS
behalf.  Yhe ground of appocl pevriazaing to this issuc of “no caswe
(e answer' states,

Ty The learncd trial judgoe furtnog
crivg 42 law 1n ontoiing judgmon®
ageinsc Lhe Deicndants,/Appcellanus
for the sum of THREE HUNDKED
THOUGANDL DOLLARS - ($30u,000.ul)
wlTnous givinyg whz Dofondants/
Appallante an opporrunity Lo
ot heard on Lhn quentum of damages
or te commeont on any ovidoencoe whach
nmighi nave been given by vhe First
pefondant/appaellant. (Bradferd)
on the issue of the quautum of
aamagas,”

Since demages wire neither clarmed nor awzrdoed, this ground of
ppoal was supoarfluous. [t also shows that no «ffsctive criticism
was made of Yhe judge's ruliag as hr £2llowed the law stated in

vol. 37, 4ta caiiion Halsbury's Laws paragraph 5106 by ruling oa

the no case submissiorn, since2 counstl indicated that ho was aot

golng to call any eavadence.



AS regauis 1us caus”T o oaction, tne rollowing passage

from Choshire, Fifoot and Furmstoen's paw of Contiact 1lth odition

1llusvratos tho principle rclicc on py tha ra2spond:n. company.

AT pP. b4b 1t r=ads:

‘... A fow scattored cascs o roportod
n chie erghteentin ana carly nonsraenth
CONLULLIcS.  Perhaps the mOost LNStrucclve
1§ the case of Stevens v, Hill 1o 1gus

5 Esp. 247

The defendant was ¢ '‘navy agont't
L recoavad meneys payavle to
naval officors. Acdmiral smi*th
wrcto the followinyg coracr 'out of
wy half-pay, whicn will puocom:s
Gue Lhe 1si ol January, pay to
Stevens £15.° [ sont wne order
to *he plaratiff. The plaintoff
brought 1r ‘o ths defondant, who
said that *he had thon no moncy
of admrrel Omitb's wn his hands,
but that no woula piy it out of
Lo Admiyal's moncy whoa no
rocedved L.t T eefondant laioe
Yoeodvaed #au oon it Admiralts
account, bul d.u oet pay tha
plainiiff,

The plainiiff sund che ccEonaant 1o guasi-
contract and obiainoed juugmeni.  in the
words of pord Ell-nborough, ‘.t was an
appropriation of so much Lo tas usa Oof

rhie holder of rne drafc ang mads: him
liable on thoe roccaipt of any moncy upet
vhe cradit of which 1t was drawn.”

Tho app2llants ware like the “navy ageat® in Stevens v. Hill (idub ]

. - —

5 Esp. 447 so whon this pronciple (s appliod oo the facvs of this

>
Casi, 1% makes vhe appuellancs liable co tie rogpondent company fLor
tne proceeds of Lne nogotiation Lo,

Then vol, v Halsbury's Loaws 4th cdalzion, states 2t

paragrapn ool
“rne action for wmoney had and receivod
lice az rh» sult of & priacipal agatinst
ais agonu for monvy of the prancipal
in tho agent's hands. ...7
Phe note states that the agency ana the roceipt must bo clearly

provad and Clarence v. Marshall [lo3e) ¢ Cr. & i 295 and

Wells v. Ross (iul7; 7 Taunt 483 are cited.

¥
7o my mind, -he rospondznt nad a good claim and has

succreGad in proving it. Tho appellants as a‘togncys-at-law, had
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the carriage oi sale for the vandors, so thoay wors DoOulld T account

*o thom Loy 2ay procesds pald by the purchascsrs pursuant to the

s

conkract., Agaln ko poiteratoe, the appellants stocd in a fiduciarx
ro2lationsnip to the respondent company from maceh o, 197¢ anda this
1ssus was advarcoed to wn che starsmsnt of claim at paragraph 2.

swr Shamia v, Joory (1956, 2 wW.L.K. o4 @#nd Nocton v. Asburton (1514

estitution which includes the

ry

A.C. Y3z. Hore alss the romoay is

inceress claimed., Goff & Jones on Lot Law of Kostitution,

2ra SGioion, rolifa On DY riid. Henrigues, states the eguily pesiticn
thuas a4t p. 540¢

Yeee 1% 48 OUr View that the plaintitf,

to whom vthe heldoer of o funa nas atvornod,
should have the benefit of an equitable
propristary clamm o +ha fund so as to
pravent the geaeral cradivors of the
heldor taking advariage of 1o in the cvent
of his insolvancy.”

wn thas case the appellancs are bound to attorn to the responcent
company. The® pl2ading in the scatoment of claim of fhe respondant
compaiy at paragrapn & reads:

"2, Taat the socond and tnivd namad

Defendants at all ratcevial rames
practized as Attorneoys—at-Law undec
Lo tirm name of Messrs. itillor,
Mitencll & Co. and ware ac ell
matcrial times oho altovrnecys-—at-Law
ard agwnits of the Plaintiff in tho
sale of the Plaintiff's pramises
S:tuate at Nos. 5, 7 and Y Cocelio
Avenue, ringstou 1u, 19 N.C.R.
Jamaica Limitoed.”

1t was a sufficiont plea to cover beth the common law and aguity

claim for monzy had and roceived. Moses v, Macferlan (170U
Burr ivib cmphasises this well,  in chau case Lord mansfarold saia:

ont groat venzfit whuiein arises to
suitors from vna2 noture of chis action,
is that the plointiff noed not state
che ‘gpocral circuastaness from which
ha concludes tnan oxX owguo and bono

(in natural justici: and eguity) the
monty ivcicved by tne defendant. ought
o boe docmrd as belonging to ham. '

He may doclare generally 'that the monay
was received to his us2' and make his
casy al the tiiael.”
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+ would acwever, likae (o add thai »von tho most abie and
MXpericncod lawyaes Or Juages may, and o make elrors in
inrerpretang vho law, 7o my mind the appellants did. tn this
a:fficule and compl~x mavior., 1 am also awarc of tne hardships
which might b2 boine by the appellanits, ¢spoecially as they did
nut SOCK an indenaity 2ad join che ultimato rocipicenis of riw
uisbursemaonts 1n thord party proceadings.

In Lhe Court bolow, Lhis case nad some unusual turns.,
it might bo that procovdings could nhave boon shoniancd, had the
raspenancnt company rol:ed on soction 3u7 of the Judicature (Cival
Procudure Code) and sought judgmant on thu admissions of the
appellants that choy wore attorneys-at-law for the appellant and
as such, had recaivad $3u0,000 as negotiavion foes pursuant to the
contract for sale. Had this boen doag, the submissiong on
"no cas (e aaswer” would nave turnod on the iancrprotat:on of the
agrosd documznts ana tho legal position o»f Lhe appaellants in tho
light of tno coauract for sale, Thn leoarncd judge graspod Lthas,
and iv accecunts for nig laconic judgment. Thas appeal, concludes
ai. this level, zhe case of the rospondent company agsinst tho
appr:llents. But the casc of the rosponaint company against
pradford, the first defondant 1s port-inecard in tho supremae Court.,
it ocugnt to bo continued or teiminatod as o mattor of argoency.
since the only cause cof ac:ion pleaucd is a case of money had
and recolvaed, thal case anw concrsras 4 paymont of $50,000 as
commission foo2s which i€ ot cub in paragrapa 5o of oo rospondont
company's statumcny of claim. Bradford hac obtaiaca loave to
appeal, but Lhere 1S No 1naication tpat sucik an appeal has boon
pulsuvd. :n substance, that aspoct of the cast was adjourned ia
the Court of Appeal which was wmpermissible.

The ruling that he had . cas: ro answer was nesther a
final nor interlocutory oraer in rerms of scction 579 (1) of the
Civil Procecurs Code. 4% was a ruling auring she course of trial

on the mosits of the cas«. This court thuocscefore, woula bave no
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jurisdiction tO mear such an appeal a rhat stago: sno

Moncris investmcnts Ltd. & Ors. v. Lans Efford Francis & Ors.

(unraoporied) 6.C.Cuh. SU/ve drlaverad 230 June, 19%2. That the

prsitien 1s samilar an England, s¢ W.E.A. Records Ltd. v.

Visions Channel 4 Ltd. & Ors. (198337 2 All E.R. 569 whore

Lora bonalason, f.KR. Sa:G at p. bYi:
Yees Whalst on the subjoct of jurisdic-
rion, it should also be sasd thaw
there s po powwer cnabling a judg:s off
the Bigh Court to sdjaucn a_dispute to
vhe Court of aAppeal whicrh, in cffoct,
1s wWhst Potor Gibson J SCOONME LO have
donc,  The Court of Appral bears appeals
from ~rders aad judgmonrs, Apart trom
e Jurssaiction (undor RoC Ord b9,
L Ld{3}) =0 enbtorrain o yoen wou X parto
applicataion, (v wees not hoenrn original
ZpPLiCalions Save 1o CRT OXLONL Al
tney are ancillery o an 2ppeal.”
Emphasie supplica)

ANOtRCr unusual Lurn was tno tuling by the lcarsed juuge which
starnd "hlay of procucdangs vs oocond and thard dofondants ponding
complezion of the boaring.” once a formal orucr was pr.sontad
1O inus Cour, LT ProsSumMprion was chat tae Keglsiralr had complicd
with szecraon 579 of the Civel Procoducve Codt cad a minute was
approvicd by thi: juage, £rowm whicna 1ie oracy or judgmeni was
proparad. wnore was chaorefore ne point wn anvoring the wnhoroni
powers ol the Court 1o suvly procoadings againsi the appallances,
s.ncs those procecaings could be, anda wera appralad,  The
purportad stay must po ragarasd as surplussagu.

Yoo anothur aspuc. o aote 1s thao the first detfongans
Braodfora, brought his follow airccoons into tho trial as chird
and fourth parcirs, so than aspic. of the tiial ws s11ll pending,
AS Lhard may yot.o oo a fanal appoeal, o would LY appropr:iat e and
cost cffocrave Lo have matiors ro-consclidatod so that f rogquicec,
e could be one apptal. Also. Lv Ls somewhnat sSurpLising “has
alenough the losarned judge tuled, "Adjourned for a date to be
fixed,” the ralovant partios pave noc sought to resumec rhc hmaring.
The appellants, howover, wich some justification, have complained

tha' thoy had wo awaice a long puorod for “h. hosciag bolow Lo be
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resumed aftor the SUDMISSionn OL A0 CHEC Lo answoel, Yoo, vy
frlia a noucien of appoeal sincs Lith aprll, 19%1. The formal order,
confarring jurisdéicrnion on Lnis Court, was not filza until
<oth Uctoper, 1YYz, the lase day of this hoaring ana 1o was dono
bocaus: rhiis Court insisted on e, Thepo is no eviacnces taat the
apprrliants complaincd vo the Rogistirar of the Suprome Court about
tho failure on Lo part of Lh: rosponden!. company o filr-g formal
OrucK,

Thore arc 2ther ynusuzl aspocis of this case. 4§ hava
dacliberataly refrainzd from conswdsring «he oral ovidones bocaus:
docuncarary avidence tonds 9 be mero roliable than oral ovidencos

20 A.G, of Trimidad v. Kalickal Bhoopial Samial [1967; 30 W.i.R.

P. 3b< ana Bigsby v. Dickson (icveo=77; iV Ch. Z4. 3SC in the ovont
the hearing i1s vogumee 4n tha Suprome Court, thoe trial wiil be
congucted mere satisractorily withour any asscssmont of tho oral
CVLGODRCS 1n rnhis Court. Thon agaln, tac rospondant company tightly
plzadod 1ntorast, yoo 00 awisrd was mads., o+ would award 1u% froum
the f1lang of tono wrin to 4l mMarcn, L9%c5 waoh Judghe Nt WeS rosoyveod
To considzr nhe submigsions on No cass o answer, Also, thurs was
the quesicon of eosts.  Than Juuge stoted "costs ot toaay rescrved,”
he afer.ace Ls cloar that oo antondoa 1o mak? an award of costs
wnen tho hoaruig was rosuned ane the purpertad stay of proceedings
against the appetlants liftod. It must b bornse ain mind that all
this contusion was caus:d Locause leave o appral was sought anc
grarrod o pradaford as firse dofeadant on 2 misraading of

The Gleaner Co. Ltd. & John Hearne v, Michael Manley {(unroportod)

H5.C.C.A, 4/63 Goliverea hay 13, i9%u3. 1t is cloar from a clesc
reading of the majcer'ry judgments {(Zacca,P & Row?, J.A.), that
the doecision in the court below discharging the foreman of tho
jury and oruoring tho trial Lo continuc, was treatod as an
interlocutory ord:r thus purmitting an appcal., White, J.A.
dissenting, described che decaisron below as a ruling during the

course of a trial, end he assumcd jurisdiciion with reluctance.
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Ine jurisdaicilonal polnt as Lo wielnein e ruling was
incerlocutery, was never in lasus. That case checefore cannct
be authority Lo Jdisregard the scatutory provisions that appeals
are only permissible from interlocutory or final orders. Leave
Lo appeul was wrongly granted to pBradford, dhe fivsce defendant
and 1c secms, ¢ hos rightly nov soughit LO eiercise ic.

wn these circuwmscances, the learned judge overlookad
the final order which enabled the appellants o come to this

Couirt., wecause of that error, e omicvted to make an ocder fox

(&

COSLs anu an award for interest which was claiwed, On a re-
2e4dring chese omissions can be repalred in the incerest of justice
see paragrapit 1o (1) (3) and (4) Court of appeal Rules, 1902

Jamaica Gazzaitte Proclamacions kules & Ragulations October 11, L1502

willch ewpowers this Courc Lo wakz any oraer wnici ought Lo have
been given or make such fuither order as the case may reguirz
without roliance on a cespondent’s nocice. Lo the appellants
must pay the agresd or caxcea cosis boin here and below. as for
incterest, a genecal avernenc 13 o scfficient plea where lncavesc
15 clalwaed as an lngrediene tor resticutlon., L€ arises as

inferencs of law nd no evidence 13 required to prove iu. This

a

was recognized un Karberg's case (1092 3 Ch. L ac iV where the

L

Court of Lppeal {Lindlsy, Lowen, Ray, LJJ) is .eporied thus:
“he Courc held that waere a contcoach
WAL rescindod, inLerest on money
actually paid unuer it ougui. Lo bLe
allowed, not by way of damages, but
oin the ground chat Lhe parties were
to be restored as far as possible Lo
their origirnal posicion. The appellant
must hava ilncterest at 4 pa2i cenc on
the money winach he paid froom the Lime
when he poeid st.”

$o the interest on the suw of 3200,U0u adjudged Lo the respondent
company ought co be pasd at the rave of 10% frowm the tine the writ
was served e 4ch March, 199%L whon the submlsslions on no casa Lo

answeYy woere concluded.




WOLFE, J.A,(AG.)

The respondents ~ntered i1nto an agreewnen! for sale

witn N.C.R. Jamasica Ltd. 7o sell premises nNos. 5, 7 and 9

Cocelio Avenue, o+, Amdrew. Thz essential clausvs of the sa:d

agreemsnt ara2 set cul herasunger:

“l. ~TE OF
AGREEMENT : JUtiy Novembey, 1974

L. CONSIDERATION: une Mrllicn bollars
(J$L,vuvu,Uub.uu)

3. TERMS UF A deposit of J$liv,uuu.ul
PAYMENT 3 on *h2 signing of this
Agreemeni, Tne balance
o5 completion.

. CUlPLETLON: On prasentation of
Kegistrable Transter
and Dupl:cate
Certirfricates of
Title on or befors
the 318t QOctobor,

LY76
5. CARRLAGE OF Crafbton u. Miller
SALL: oif Messre mMiller,

pi:ichell & Co. ,
Antorneys-at-law,
I Duke Lrreel,

Kingston
G, LPECLAL Tne purchaser will
CONDLTION: pay direct Lo

livssrs miller,
Mrrchell & Co. such
negovration fees

48 agreed upon
beLyeen he saild
purcinrser and the
vendoro,"

Tne purchaser paid over 1o lessrs, Miller, miichell and Co.,
1

riq@ sum of 51,500,000, Agre=sd corrzspenasnee rtendered in

avidence unmistakably stipulace the: =nhe said amount is

comprised of $1,000,0U0 as cornsideracion monoy for the proporvy

being sold and $300,000 for negotiation recs. The amount ot
$30L .00V designat=d negotiation foes was digsbursed by the

atrornoys—at-law having tne carriage of sale as follows:




3 -

{i1) 7To H.G. bradford o: his account $183,059.00U

(11) To Workers pavings & Loan bank $ uY,udbi.uv

(11l) metalned Lo m

w2t logal expeases
and poss.ibla b'nmp huty and
Transfor tax liabilitics P _2l,2bs .00
$3uu,00U.0U
This disbursemant was mad® on tac aurhority of a letter datcd

20Ln Octobar, 1Y7¢ by the duly aurhorised ageni. of the plaintift.,
Wortny of note .s that, this lettexr prodates the dawe of tue
agrecmalt which is che Junh wovemder, 197¢. This latter forms
part of the agroeed Luadle of documanis. Iu must be noted also
that the nigotiation fo2»s were paid i1n insitalments and the last
instalment was paid on the 30th gday of novemper, the date of the
aegreement,  § will return vo thnis aspect of the transaction when
i am wiscussing the cffect of the specral conditaion,

The action giving rise to Lhis appeal was framed in
Quasi ContrrachL. The writ of summons 1s endorsed with part of
the starement ©f claim in the following terms:

"Phe Plaintiff's claim is against the
Drfmndanrs Lo recover tho sum of
THREE HUNDRED AND FipTY THOUSAND
DOLLARS ($35U,uU0.Ju) beilug monis
had and receivaed by the Defendants

to the use of the Plarntiff, the
porticulars whereof =xceca 3

Folios anu arc delivored scparataly.”

C2ritain extracts from thr statumenc of claim Aare sev outl hwre-
und2r in an ondezavour to crease a pettor undzrstanding of the
plaintiff‘s claim:

Para. 3

"An agreenmcnt for sale dated tnn
13ih gay of Novembor, 1974 maae
botwa2i: the plawntiff and tha
sa1d #.C.R. Jamzica Limiced

which was nagotiatad by tny first
nancd de ferpaant and vhe sacond
and third rpamed Defendants on
behalf of the Plaintlff stated a
considaravion for th=: sale ot

th? said premiscs as $i,L00,000.00
ang fartahor the first and gacond
pamed bofoadants rendered an
account in connecrion with the
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“saia sale showing the consiucracion
as $L,0UU,duu.Vu and also a 5% sale
commission or $50,udu.0."

Para. 4

“i'hat. the real purchasc price for
sal: of the salc pramisos was not
Yi,uUU,000.uU but $1i,30U,0vuu.vU and
vhe first, socond and thivd nam:za
Dafoendants have fail:d, nuglected
acd/or refused 1o pay over Lo tag
Plaintifr tie said sum of $30u,000.u0v
oY to account to wns plaaaiifl for
whe said sum or aay parc thereof.”

Para. 6

That the Defendant received the said
sum of $300,000.00 for and on behalf
of the Plaintiff and still held to the
use of the Plajiautif{ the said balance
of $350,000.00."

Nowhere in the statement of claim 1is any reference madc
Lo the negotiavson iowe, nerther s any reference mads to the
special condition containcd in cthe agrooment, 1t 1S not
contenand tharaoin that the negotiation forr was not agreed betwaeen
the partics as per the spaciral condizion. Nowhare in the
statcment of claim was it pleadsed that the $30u,vul, whather 1t
be laballed purchese price or negotiaticn foe, was pald out
without th2 authoriiy of the plaintiff.

BExtracts ftrom tne Defenc: of the appsllants ar< also
g2t out hereunder;

Para. 2

"Save that the second and thirxd named
Defendants admit that ac all matzrial
times they practis: as Attornsys-~at-Law
undars tihe fivm name of Messrs Millor,
Mitehaell & Co. and acted as Atlornuys-
av-Law wn the sale of thoe pleiatiff’'s
Premisaos s1tuate aw nNos. 5, 7 and ¢
Creelio Avenue, Xingston lU co W.C.R.
Jamaica Limiiod the second and tnivd
befendanis deny paragraph £ of the
statement of Claim.”

Para. 3

“A8 1¢ paragraph 3 of che statament of
Claim the sccond and third named
Defcnaants dany any Knowleoge of Lho
plain: 1rf entcring into an agrecmant
of sa’z on tha 13Lh Wovember, 197,
put acmit having knowlecdge <f an
agrearent of sale snuvared into Lotween
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"o Plawntifl snd w.C.R. Jamaica Lud.
datoed the 30un day of Novumbor, 1970
in respeen 28 the promises roeforrad

at paragraph & of tiho Stztem.ont of
Claun @2ad the Dotonee respuctivily.
The second anGg tnird Dofondants will
at i trial rafer to s Aglacment
for i1ts full tzrms aag logal offocts.®

Para. 4

"Furtnor as Lo paraygvaph ! Lthe sccond
and talsd nemecd Dorongants douy that
tacy ftogothor with won Lrrst named
Difendany nogotiated the sals of the
saild premis«ce and further say that

1N s far ¢s the purchiass price 1is
shicwn in tho asgrzement of sals gailed
tne suth Noveomber, 197¢ as $L,Jul,uud.uv
such was oentexcd thrxein by che

sicond named defz2ndant acting upoen

the plaintiff's instruciiouns as

convey=a Yo ham Dy 1ts duly

aunthorised agenc, the first Defendanc.®

it 1s clecar from vhe paragraphs of the defence which have
besn set out abova, thav the secona and thi:d namad appellants
have doniaed that they were the ageats of the responaent for the
purpos2 of negotiating a sals on benalt of the respondants or
any otnar person. Yhese plesaings make it unmistakably clear
that the appallants 2gency was o ilimlned one arising out 2f a
concludad contract and oxtonded only *o the receipt of che
purcnas. money and any oihor sum wilch in Keeping wilh Lth? ©oums
of thoe connract was payable (o the roespondent undger the conitract
of sale.

In iespact of the purchase price and tha: negoiiation fas

n2 appellancts in Lhelr defencs plraded, i1ntey alia, thac:

Para. o

The sacona ond chird befandants dony
paragraph 4 of tne statonent of
Cleim,  Phe second and third
Datonuants say vhaw the purchase
pPrace: was $i,uuU,ul0,.vu as stated in
the agreem ne for sale rvefarraed

o 1n paragrapn 3 above, ‘rthe said
agroemant furthor providaed rhat

the puichaser pay to

Messrs Miller, Mitcholl & Co.
nsgotiation foes as agroesd upon
betwoen the Purchasnr and voendor
which €310 negotiation L20 was
agreed upon betworen the Plaintatt
and the Purchasar ac $3U0,0uv.00.




3G

“Thlis said nzgotiation fee whaich was
to be paid by whe purcnascy ar no

time: formed part of the purchase price
znd was for tho purchassrs account.
The Plaintifl gavi writien instruc-
tions thar thi® saia negotiation fes
WwASs 10 be pald out 1n accoeidance with
ne 1nstructions c¢f the purchasaor.”

Para. 8

"As Lo paragrapn 4 tns socona and
third Dofendants deny tnat they
vreceived the sum of $3vu,0ul.uu

from (sic; and on bohalf of Lhe
Plawntaff and dany tnauv thoy suill
hola to thc usc »f the plaintiff the
sum of $35u,Udu,.0u."

The accredined agent of rthe rospondant, wno fairst namea

Gefendant in his dofencs, plocdea as follows in respect 2f tho

nagotiation fes and purchass pric.:
Para. 11

"Ferthaer as o paragraph 4 this
Defondant states rhav the amount of
530u,0ul .00 referred to thorcin does
not form part of che sale price of
Tne said pomiscs but constatutes
the negotlation L2es rafcrrcd to in
the lavier dened 21sv July, 1976.°

Para. 12

“aaditionally the Defendant states
tihat the Plaintitt company was
fxperieoncing grave finamcial
giff:culties inteor alia in maintaining
Lhe sald promiscs ane s2wrvicing its
G2bts and accenidingly desipnd and/or
was forced ru gook the sale of 1ts
only or priacipal assct - tha said
proemises, Accerdingly chis
Defandant was persuaaad by Lhe
Palintiff company th.ough the other
frzllow DivoctLors Lo unGortake this
ASSLgNMent and in 86 Jdoing te oantoi
inte such confidential arzzagoments
as he considgersd cxpodicnt not Lo

be discleszd to the other or any
Dirzctor of the plaintiff company,
by way of payncnt of aegotiatlon
t2as Lo facilitate 2 sale and
accordiagly this Dseraondant in
pursuance of the sairg agreomant and
induced by tne ropzosantation of the
rlaintiff company through 1tg agents
and acting on its autiority uader-
touk the said negortiations through
agznus or othorwiso boon as o sale
for $1,0ul,vuu.uU and the payment of
a neyciation fow by the purchascors
K.C.R. Jamaica Limiucd,"
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The extracts cited from both rtho statement of claim and the
defence raised tho following issucs for cotermination:
1. what was i purchas: priccy

-

<. Was Lhe quantum of the negotiation
foo agroed Detwoeen Lhe vendor and
purchasor?
3. Dxrd vbhe second and third dofendant
nave ine aubhorivy o disburse the
amount of U3uU,vul which was labellod
as wogotiation facy
I now rurn to examino che agreement whorein lies wne
crux of thus mavter, Thore 1s absolutely no dispute that ths
agreement was eatored 1nito and that 1t containcd a paragraph
re consideration moncy and anothor paragrapn r< negoriation foe.
The effect of this written agoeamont 1s that th? partics who
nave subscribed to same are bound by whatever 1s stated tharoin,
What is bzing challenged in respoct of the agreemont is thats
{a) the considurarion movay should bo
$1,300,00u and not 51,000,000 as stzued
1n the agrecmoenti;
(L) the quantum of the nsgouiaiion ie<s has
ACT DLEN AgLEed ypon betweon the vendor
and purchaser.
As regards (a) che paragraph of tho agreement dosignated
consideration states in language which 1s simple and lucid and
which provides 1o room for misundZrstanding tnat the considw:a-
waon for Lhe salce of che propercy, chie subject matwecr of he
agreenentc, 1s $L,000,000. ian ithe face of this plain and
unamoiguous languags N0 UXUrinsiC VL GEnc2 L& admissible o alcer,
vValry ox contiddict that cerm of Lne agicvmenic., The respoadent
seels to impugn this Lerm of Che gagiedients Oon WO Lases:
i LTher che deposit of $1ilu,udl sepaesents
% of $1L,300,0uv and thacv xe¢ 15 usual
chat iU% 1s che deposit which 1s payable
on a contirect ror che sale of land.
This argumeac is fallacicus. There is no establisned principle
of law or custum which scipulates Lhal Lhoe deposic nust be a
minimum of 10% of the purchase price. The lcained auchor of

“The Law and Practice Relaciong to cne Conctract for Sale of Land

and che Ticle to Lend” 3rd cdicion at page 75 when dealing wich
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tne amcunc of LnNo deposit stacis:
"alchough it is usual in tic case of
a sale¢ by auciion co provide for a
deposat of Lu percent of the purchass
mency aad in case of a salée Ly pravace
creacy thne same is often paid (although
it 1y NOt uncomuon in such casc Lo
accepe a doeposic of 5 pezcenc), these
15 no sule of law or cusiom as oo the
precise amount of wne deposit. Lt
15 a matcer <of arcangemenc of special
condiclon in €veiy Case.”

in cthe lignt of thas quotacicn, the lrresistible
wnference is thac the amount of $130,000 paid as per leccer dated
July 25, 197<¢ 1s that the puiChdscis wWCie paying O the
aLtoineys-ac~law, thoe appellanus, 1vs of wue pucchasc considera-

cion and 1% of the negotiacion fee.

YPravacve & Confidencial
July 25, i97¢

“Ailiczr Micchell & Co.,
1 Duke scroet,

Kingston.

accencion: Mr. Crafton mMillog

Dear Sirs,

Fucther Lo a locvcer dacea ouly <0, 1870,
from Dosigas and Drafting Co. Lbd.; and
he agrecment of Sale eaclosed cherels
in respect of 5, 7 and 9 Cocello Avenue;
Volumes Luul, iucé and 192, Pelics 3o,
37 aad L4 vespectively, Wwe wish Cu
confarm our Fiom's iauverosc ia the
acquinzricon of those properiies tov

the sunm of Sla togechel wwch the pay-
ment of negetiation feoes amouniing Lo
$300,000.00 co Hesscs., Mulicer

Miicnell & Co. on or before wne
completion of rhe above transaCuaon,

This confirmacion, nowever, is
subject to uhe fainal approval by HUR
Daycon, Chigc, winhain foroy-five days
fiom the signaiang of thas lotces. in
dYaer, NOWEVer, Lo show our good
falth and our inledest 1n the trans-
accion, we 2nclose herewith oul
Chegue Nio. uC2777¢ for $130,900.00.

The aforceseid doposin of

$130,000 will pe refundacle to che
purchascrs, NCR Jamaica Ltd., should
the Agrocment of Sale be not finally
acceptaed, and the saird sum will there-
fore be held in esclow Ry you peanding
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“final accoptance by our Poincipals,
wCR Daycwon, Onio.™

Yours very rxuly,

D. 6. Halsall
Goneral HManager”

This view is forcifinad by paragrapn 1 (¢) of the Furscher and

Betcer Pacticulars supplicd by che appellants:
“eeeThe negotiation fee was paid by

N.CoR. Jamasca Limiced un choes

paris, the first on wne zbch July

1973, che second on :the

ech dHovember 1976 and che chixd

on e 3Uih Novemver,; 197¢.°

Further, che lecces of July 25, 197¢ s¢o OouLr Derdin Andicauves
thact all the terms of the agreemence foo tne sale and purchase
of the property had been aviived at ana in good faiich wine
purchasers pald over the sum of 5130,000 sabjeco Lo cne fiaal
appsoval of cheis overseas princapal, N.C.R. Dayton Chio. The
loccer of November o, 1979 acdiessed by W.C.R. Jamaica Lid.,
the purchaserss, wo the appellants acknowleaging the grant of an
extension of Lhe optidon wo purchase as per letter daced

July 25, 197% scates:

“

The cerms aad condicicns of tne
exXiension of che option shall bae -

(1) fue purchasc piice shall
rémein ad $l,uul, GO0
{(One 4illion Deollazrs)
and cthe ceras aad
condrricens shell be
e usual czrons and
condicions applicable
Lo agireonenis for
sala.”

T0 hold that tihe xreal puvchase price is $1,300,000 and
noc $1,006,uul0 as is cleorly scaced in che agrecment of sale;

1s nothing short of an accempr to rectify the concracc.

Reciification was not sought as a romedy in wnls accion.  in any

event, che remedy of sectificacion is founded on the basis of a
Mistake common Lo ¢he contracilng pacties thus resulting ia che

drawiag up of a contract which militates against ihe iateniions
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of the concracting parties as vovealed in therr provious oral
understandiag. There wmusce be an issue bulwesn che parties as
Lo theur legal sights inter sc. i€ th2ce 1S no such issue,

reciification will be refused. Cleacsly, chere was no such

v

issue between cthe parties o this agreeneni, hence Lne purchasers
were not joined in the accion.

For the respondent to allege that tne true pucchasce
price is $1,300,000 and not $1,000,000 wichoue alleygling coimon
miscake on the part of che parties 1s Lo inmpute fraud on the
part of the defendants and the purcinasers by their undevscating
the coasideracion moaey to the dctriment of Lhe vendor. o

iraud has been pleaded. Alcernacively, 2f the decision to

o

ivide the real purchase money into "purchasc price” ana
augocttration fe¢ was niaue by che digectosrs of the compeny, walch
would appear wo be =20 by LiCii signing Lae agreement on behalf
of the company, chen by deliberacely misscating the coansidera-~

tion money,; chey have deprived the Commissioncr of Stamps and

L=

scate Ducy of ¢he proper amount ¢f traansfer tax and stamp duty
payavle on the transaction amount.oing to i fraud by the company
through 1us directors. of i1ndecd, a fraud has thus been
perpetraced, thea che respondenc being reself guilvy of fraud,
would be bacred from boencfiricing foom its own fraud on tihc
basié of the maxim "ex curpi c4usz non oricu: accle.”

e That the spacial condition siapulaced

that the negotiastion fee was o be
agreed beuween oLl pacises and thau
this condiiion nad nou been fulfilled
ana therefore any money paid by tne
puichaser prio:r to this conditcivn
being performed musc of necussity be
paid as paxri of the puichase price.

The guestion therefore arises - Was che speclal condicion
speaking to an agrecement which nad already been arvived ab on
was 1% contawplacing an agreencnt to be arvived at in faturos

i um inclined Lo the view idhat Lhe special condition spedaks Lo .
an agreement which was a faic accompli. 4 ail led to this view

for the following rcasons:
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L. The purcnaser in ciae woitien agoecment and
W0 it 18 agreid wus respoasible foo paymenc of
iiris negoulavion fee saird thac cae negooiavion
fee was agrecd an dhe sum of $300,000.00.

i fhe language of che special condiioon impels
one o 30 coacluae. “As agreed" as oppesed Lo
Yas 1s L0 be ayreod” or "as will pe agived,”

The wording suggests a past a2vent as opposed to
an aven: (o takz placs in the future, pFurthay,
as carlier stared, v i3 significant that tne
first wnstalment of the negotiation fee was

paid on July 21, 1978 and the final ‘nstalmant
was paic¢ on the vary dale che agresment 1s

uated,

3. tne levier dawed July 25, 1976 originating
from th® purchas=2i and aduressed to Lha
appsllants stated in the clearast of terms that
the considoeration money was $1,0uv,uuu and taat
the negotiation fee was $300,00U. This clearly
sacws that tne agreaemoent was a fare accompl:.,
The only thing lef:t e conclude the asgreement,
was f[or wne prasen. agrueed wrrms which wove to
be held in abeoyance, w0 b approvsea Ly OvVerseas
principal <o tne purchasers. PO shnow that

the torms Of Hhe agreeemni wore NCL MAtters

for aegecriition, the purchasers sent thelr
chiegue which, as e¢ariloy sianad, included ten
pereent of tine deposit plus ton poecent of tne
nagotiation fae Lo v paid =0 whoover turned
out to poe the negotiators who cartainly could
not be the vandors, as negotiation fees are
na2ver paid to voeacors bul Lo sone tnlrd parry.

4. The duly autnerised ageac of whe rospon-
dent, the first namea dafondant, as well as
the wnird party John Thompson, himsaelf a
director of the roespondent company, siginad
the wnstrumaent of transter, conveying the
properiy o the purchaserg on whe

42nd aay of Decomber, 19746 without ¢irhir or
poth of tham, railsing any gurstions aboutr che
special condation not having been fulfilled
or that the purchasc censidaration was any
sum other than $1,00u,000., v is ludicrous
20 thiak that in the light of tne ccntants

of the lectzr datea che Z25th July, 1576 they
would nave gone on to sign the transfor if
they had not acquicsced to ti2 terms of the
loteor,

5. The 2ntire transaction was being
conducted in an atmosphers oi confidentiality
ana this, f perceive (s the rcason for now
spelling cut «n the special condiiion the
amount of thne neogotiation 20 already agroed
betwesn tie Vender and purchaser 43 pér the
leocrer daved vuly 21, 1y7¢ aad also for tha
further rzascon as pleaacd at paragraph iz

of cne firse wefencant's d=fence (sapra).,

Assuiv for prrpose of argument, than th: spscial condi-
cioi remasns unfuli  li«d in that the guantum of the

negotiation £n:es has net boen agroed as submatted by tihe respondents.
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Waat thon would be the poesition:  1This would mean that the
agreement .s inchoatc. Any intorproetation of the spucial
condition wiaich produc=s such i r@sulct would b2 irravional, as
the agreement has alrcady beaen porformed by the cranzfor of whe
propaerty, th2 supnjoct mactter obf the agracmoent, o toe purchasars,
Further, if Lho spociel conditiocn has not p2en pecformead 1n the
sense stated above than any amount paia to whe appallants
jua acgotioticn foos camains the property of thoy party payiag
sam=, tO wil Lhe purchascr, and .s roiurnable to i1t or oilhirwisa
Gisposable on its 1nstructilons. @n tae wvidence the purchassrs
gave instructions as 9 Livs dispurswiment of the amount labelled
negotiarion fecs and i1alg can provaids ne basis for complaiat
by the respondent.

Furthor, covon if (42 spicial condition had not boen
poriormea by agracment ei Las amcuat, thore was nothing 10
pracluds the purchasers from paying over to the appsllants any
alcunt tLowards the said negoclation foo, such amount to be
hela in escrow until rhe nagotiation foo was agreed. 1t would
still roemain naogotiation foo roturaable 1o the purchaser in the
absence of any agreoment as Lo the guantum and 1s not capabla
of boing traasformaed 1nto purchase monny payabls to tho vindor
unless witn the agrezmant of th purchasur. Thoers 1s no
avidence of any such agreemcnt, rathyr at the cnd of the day
i1 purchaser maintains :hat <ho amount was paid to che
appellancs as nogotiation faoe.

it 1s incecd unforiunate that Lhis Court has veoon daprivaa
of the bencofiv of tne trial judge's Lhougnt process i arriving
at his dacision., However, in the Light of the clear and
anmistaxkable languago wnich scatos that the consideration was
$1,000,000, his dacirs:ion coula oaly neve beoon arrived at by
using ©XLrinsic evidencs o contradict Lhat tormm of the agromment,
WO doubt tne lcarned traai judge was ipfluenced by Uhe avidenc:

of John Thompson thot bLhe rospondeats oXpaectcd tu yvacaive $1,000,000
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aft<r all expanscs had been takon care of, wonich would 1mply a
considoeration in cxcoss of $1,000,00vu. Bu* this wvidence was
cl#arly inadmissibls to contradict the plain cterm of the
agroecnent.,

Wo amoun: of cissatisfaction bitwe~n tha uirectors of
the reosponaents company can mase cthe appolianis liables.  They
coulo anly be adjuuaged liaplo :f chne svidzncs: unmistakably showad
that the purchass pric.. was $1,3UU,uuV or thace $3ul,Uuu alpeoit
4 maticr Of agracmint LoTwoown vendor and pucschaselr, was paid
ovar to vhem for ang on baehali of the ruspondent whica would,
in my opiaion, bo unranable bocauss negotiration fonr is ‘not
payable 20 2 vindor buit rather to 5 third party. The avidenca,
in any cass, docs NOL supposrt wither contoncicu.

The letter aated Ocuobir 2U, 1975 uneguivocally authoriscd
the appsllants ro disburse wh. amount of $300,00V. This lacrer
winlch is supported by the lotter catod 3uin November, 1976,
born of which form part of tne agr =d bundle of documents, weid
boih aadrossad to the appellants by tne duly authorised agenc
of the respondent und py the purchaseirs, 1t i1s on the basis
of these twoe letters that the appellants disbursed the sum of
$30u,00u.

The purchase considaraticd whiach is clearly started 1n
the agreement and which, in my dpinion, was ithz only amcunt
held Lo the account of thoe vendor, comp:ls me to hola tharn thc
learned ¢rial judge 2rrea waen ae adjudyeq the appellants liavle
to pay over the $300,0U0 as money bad and requeved for ana on
benalf of vbe vendor respondonv. I would theresore allow the
appeal and set aside the judgment of the Couri Lolaw and cnter
judgment for ohe secoind and taira defaondants witn COSYs o bo
taxed 1f not agreod. Tho appellants are allowwd the COS g of this

appeal to be taxed 1f nob agraod.

FORTE, J.4.

«n the result, by wmajority the appeal i1s dismissed with

costs to the respondent here and below. Costs to be taxed, if not
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agraad. T appellant is orderzd wo pay inccrest at 10% per
annun on $3uV, U000 comaencing on the date the writ was s2ived up

until the a«th dMarch, 19G:.



