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CAREY, J.h.

We are concerncd in chis appeal with propesiy
1Y Graham Heights in the parish of Su. &ndrew title to which
is registered in tne joint names of the ocrties to this
appeal. The parties were married on izta July, 1975 and the
property was acquired in the feollowing yceac. The macriage
was dissolved on 12th December, 1Y9¢U bun ( will, for convenience,
refer to them hereafter as the husband and the wife.
By & sumwons unuer the Marzie Vomen's Property ict,
the wife souyhu (so far as is waterial) an order -
“i. 'That the abovementioned land
registered at Volume iCl! oliro 020 be
s0ld and the proceeds of sale be divided
equally between cthe Pluirtiff and che
Defendant orsalternact.vely, that che
Defendant do pay t©o the EFlaintiff such
sums as represent her shere in the
aforesaid properiy.”
The hecaring which was comnenced before walker, J. on

18th Hovember, 1%v2, proceeded with 'esc {.ian vrdinary lethargy

reminiscent ¢f Jarndyce v. Jarndyce .1 Dicken's Bleak House

for the next 7 years. He completed neariv~s on
9th December, 196% but the precedenc havipe been set, dida not

give judgment until 10th Harch, 1989. On= musi hope tiat this
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scandalous i1illustration of pachetic inactivity on the part of

the wttorneys concerned with the matter never aguin occurs.

Tne judge ordered as tollows (so far as is material) -

“1l. That the Plaintiff is ent.tled to
a one half beneficial share in the
piroperty registered at Volume 1015
Folio v2u of the Register Book of
Titles.

Z. That the Defendant do account o tne
Plainciff for the rent and profits
accruing in respect of the said
property.”

The husband has appealed against that judgment and
asks for an order that tic orders of Walker, J. be set aside
and that there be a declaration that he is entitled to the whole
beneficial interesc. in the saia property.

i+ number of grounds of appeal raising guestcions of fact
and of mixed fact and law were aivgued before us and these I
NOW Turn vo consider.

The husband had, prior to his marriage vo the respondent;
been twice married both ending in divorces. it che time of his
third marriage, the husband owned a house at 51 Marathon Drive
which was rented out. after the marriage, the wife said they
decided wu acguire their own home, and in pursuance of that
decision, the premises in dispuie 19 Graham Heights was acquired.
There 1s no question that it was the husband who paid the
deposic and indeed all the mortgage payments. ‘The husband
stated in his affidavit that at the time of the purchase, the
guestion of the wife beiny a juint owner was never considered.

3ut her name was on the registered title. How did thas
come about? The wife, in her uwffidavic (dated 22nd Septembei,
1981i) deposed thac the husband was aware "that she would
have to be a party to the transaction" having regard to a letter
from che mortgage compuny, Royal bank Trust Company to herself

and her husband setiting ouc. the teims of the loan and secondly,
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instructions from the moirtgage company to the legal firm of
Myers, Fletcher and Gordon (Hr. tShamshudeen being the attorney
having carriage of the matter) to prepare the relevant
documents. This choice of language is, i think, of significance.
That language does not tend to show a consensual situation but
rather suggests her being "a party to the transaction"” was a
requirement of cthe wortgage cowpany. ohe had stated in an
earlier affidavit thac before the purchase; it was agreed
that her salary would be used for household expenses while
the huspband's earnings would be applied to mortgage payments
and utility bills. I would ihink that the fact of her
participation in the loan could scarcely derxive from letters
advising of mortgage approval or from instructions to
attorneys but rather from the fact of a Zoint agreement at
the time of or prior to purchase. The learned judge held that
on tlie evidence of the wife which I have outlined that chere
was at the least a tacit agreement between the parties as to
the method of the wife's financial contribution.

Dut the juage also found that the presumption of advance-
ment was applicable to the circumstances of che case. He
relied especially on the judgment of Campbell J..a. 1n

Harris v. Harris (unreported) 5.C.C.u. 1/l dated 30th July, 198Z.

I nust now say something abouc this case wnich i think is not
always understood. It has tu do with the munner in which the
case was argued before the court in the light of cthe findings
of the judge in the courc below. iIn that case; the property
was vested in the name of both parties. The husband
endeavcocured to show that the presunption of advancement which
arose in the circumstances had been rebutteu on the basis that
the wife who had made no contributions whatever to the

acquisition of the property, had signed "for convenience".
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The judge found that the presumption had not been
rebutted but nevertheless, declared thac the parties held as
to 1/3 for the wife and as tc 2/3 for the husband. The
question before the court was whether the judge was entitled
to make the declaration he had mude in the light of his holding
that the presumption of advancement applied. Egach nember of the
court gave a judgmenc. Beth Carberry J.a. and [ came to the
conclusion that because the intention of the parties was
ascertainable, effect should be given to that intention. it
P. 8 of the judgment i said -

“There was, i1 endeavoured to indicate,
evidence of conduct which showed the
intention orf the parties.”

Carberry J.i. at p. 23 stated as follows -

" 1In this case the intvention of the
narties at the time of (he transaction
was reasonably clear. They contracied
tc take the house as Joint Tenants. The
title, a registered one, was issued to
them as Tenants in Common. Nocliing
indicates other than that they meant not
only that the wife should take an
interest, but that interest should be an
egual one."

Probably some confusicn might have crept in because cof

a statement of Carberry J.is. at p. 23 that -

“eeeso..tthe judge) found that she had a
beneficial interest in the premises.
Whether it be regarded as a case of
acquisition through a common fund
consiscing of a bank account or bank
accounts in the name of the husband only
but into whica all the wife's salary
cheques went, or on the basis of the
presumption of advancement, not as strong
as it was in oluer days, but still a
valuable guide."”

But 1 suspect the learned Juage of iippeal was here merely
demonstracting the view that the judgye was not entitled, in
doing what was just, tc divide the preoperty in tihe manner he
had. Seen in this light, the judgment is perfectly

understandable
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Campbell J.is. in his judgment Goes ccnvey the
impression that evidence of contcibution can strengthen the
presumption of advancement., sl p. 14 he expressed che opinion
that -

"It 15 unuoubtedly true thav the
preswaption of advancement which arises
as a matter of law may be strengthened
by showing a contribution by the grantee
to the purchase price of the propesiy
or by a conduct uf pool.ny of resources
by the parties but it certcainly is not
weakened or negatived by proof of
absence of contribution, because ithis
presumpcion as 1 have said, unlike the
presumption of a vesulting trust is

not premised on any coniribution
whatsoever having been made by the
person in whose favour the presuaption
of advancement is raised.”

This dictum led Walker J, having found that the wife had made
no direct contribution to the acquisition c¢f the pioperty, to
conclude cthat "“the presumption of advancement does,; indeed
arise in this case and I so hold."

With all respcect to the judge, . do not think that
propousition is supporced by authority. There appears in the
very extract of the judgmenc of Campbell J.... in Harris v.
Harris (supra) on which the judge relied, the following
statemenc -

Lt}

cossesses.this presunption of advance-
ment is not based on concribution to the
purchase price, it is ralsed by implica-
tion of law as beling consiscent with an
intention by & husband to satisfy an
equitable obligation to support 0r make
provision for a wife".... o000

Pettitt v. Pettitt 11909} 2 ill E.R. 3¢5, in re Bishop (deceased)

(1965 1 111 B.R. 249. Harris v. Harris (supra) are all

authority for the propusition, that where a husband purchases
property in the joint names cf his witfe and himself a gifc to

the wife is presumed in the absence of e¢vidence to the contrary.

The words underlined are crucial in this connection and cannot
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be ignored. Where an intention can be ascertained on the
available evidence, then effect must be given to it. This view
can be supported by reference to a Privy Council decision dated

4th March, 19¢5 viz, Neo Tai Kim v. Foo Stie Wah (m.w.)

(unreported) Privy Council hppeal Wo. 30/¢2. One of the
properties at issue in that case was No. 44 One Tree Hill. This
property was conveyed inco the sole nome of tne wife and was the
netrimeonial home. ffter the brealidown of the marriage, the
husband ana the wife each claimed to be the ebsolute owner of
the house. The husband’s case was that he had paia the whole
purchase price and the mouitgage instalments ouct of his own

funds and that the wife helu the house in trust for him
absolutely. he wife said that she paid everything out of her
savings and a side-line business which was hers. The trial
judge found that the intention of the parties was to purchase
this house for the wife as che matrimonial home. He accepted
that the mortgage instalments came cut of the wife's own side-
line business. He rejected the husband's claim of a resulting
trust in his favour and round the property wus the wife's.

The Court of hppeal in Singapore dismissed thz husband's appeal
but in its judgment, made certain stavements, with respect to
which the Privy Council made observations which are very
relevant. The Court of iLppeal had stated that -

cevesessalthough a purchase of propecty

in che name of another gave rise to a
resulting trust in favour of the purchasex
in the absence of 2 common intention co

the contrary, nevertheless if the purchaser
were the husband and the grantee the wife,
'"the doctrine of the presumptioun of
advancement comes into play on behalf of
che wife to negative the resulting trust
in favour of the husband®."

Then theii Lordships observed that -

"it wac not appropriate for the Court of
sppeal te pray in aid the dectrine of
presunption of advancement. The trial
judge had found as a fact with waich the
Court of Appeal agreed, that there waz a
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"common intention that the house

should be bought ‘for the wife as the

matiimonial home', which in the context

c¢f the juagment of the trial judge meant

“for the wife beneficially as the

macrsimonial home.' This commen

intention by itself established the

beneficial ownership and precluded tlie

operation o any presumpuvion.”
it scems to me absolutely plain that the dectrine cf the
presumpticn of aavancement operates only where there is no
evidence of intention, and one has to be imputed. Thus the
irue naturve of the presumption was explained by their Loxdships
in these words -

" in the opinion of their Lordships
the presumption of advancement is not an
immucalle rule to be applied blindly
where chere is no direct evidence as to
the common intention of the spouses. ic
is rather a guideline to be followed by
the court in an approprirace case when it
searciaes for the intention whicihi ought,
in the absence of evidence, to be imputed
to the parcies. It is proper fo. the
trial judge to review the backgcound of
the case and to decide in appropriace
circumstances that the guiaeline is not
one which can sensibly be fcllowed in
the cuase before him."

Linother useful case which was cited Lo us by dMyr. Muirhead was

Grzeczrowski v. Jedynska & anor. (1S71% Sol. Jo. 126 as

fllustrating the rule that where there is evidence of the
incention cf the parties, 1t will iebut the presumpiion, so
as to give effect to che intention found.

Mr. HMuirhead next attacked the learned judge's analysis
of the evidence vo rebut the presumption of advancement which
the judge found, arosé on the facts. The husband tendcred in
evidence a transfer by the wife ¢f her interestc in the property
in dispute in which no consideration was inserceG: 1t was
undated but executed by the wife. The wife stated thac she
had been coecrced inco signing by reason of her husband's

threats. The husband's version of how this document originated



15 aliogether differeni. He deposed that iLhe document was
prepared by attorneys who were the wifc's employers and who
acted fecr che mecrtgage company. &t a wmeeting with che
actcorney, M. Shamshudeen, at whicii his wife was present, the
attorney suggested thac to meet the husband's objections to the
wife beilng mace a parcy Lo the mortyage, u reguiremenct of the
nortgage company. this document woulu be preparea. it could

be executed by him at any time the need arose and he was
advised that the consideration wiich should be inserted, should
not be a ridiculous figure.

There was conilicc between the parties whether the
wife brought the document home signed by her or whether the
husband ccllectea it. The judge found the evidence of
Mi. Shamsliudeen highly relevant on chaig issuc and resolved the
conflict by accepting the wife's version because il was
corroborated by the actorney. But he rejected the husband's
evidence as to the agreemenc reached with his wife, which was
entirely supported by Mr. Shamshudeen.

it is difficuluy, in my view, o appreciate how the
juage could have accepted che evidence of the atiorney on an
issue of little, if any significance ard ignore it on a matter
of crucial significance. The judye never said in terms that he
rejected this evidence: he renained silent ahout it and by
necessary implication rejected i1t. Lut I feayr, he could not
adopt that course. His ftinaing that he accepred the wife's
evidence in this regard can only be regarded as unreasonable.

The judge on tihis important issue having ignored
Mr. Shamshudeen's evidencze, asked tvo cuestions - "would the
(wife) have assumed personal liability under a mortage taken
in order to facilitate the purchase of piopecrty in which the

aefendant would have tne entire beneficial incerestc and she none?



He answered in che negative - "I lhink not.” The second
guescion posea was as follows: "Would the plaintiff have
voluntarily divested heiself or her beneficial intecest in the
mecrilmcnial home whiile ot the same time retaining liability
under & nortgage winich haa not been dischargedr" He

respondeu as before. The werms of the mortyage loan which
were coniained in a letuer o the parties showed that the wife
apact from a personal liability, had nothing at risxk.
Paragraph Z of ithe letter in which tne ceims were set out, was
in the following Zorm -

"The collateral security wiich we will
reqguire 15 a first legal moivgage over
peopercy situzited ac 19 Giaham Heighis,
Kingston ¢ anud the building thereon
should be insuced comprehensively underxr
our Colleccive Policy with Motor
Owners Mucual insuraence association
Lamited ifor $46,uvU. We will also
Lsequire che assignment of an insuirance
pcelicy on your life. We will also
require the assignment of your housing
allowance which is presently $4,200 per
ananum and your encercairment allowance
which is presently $000 per annum and
also that a Caveat be lodged against
your Dover piropertcy. Other conuitions
ot the loan aie as follows:-

a) Should there be any celays and
defaults in the nonthly payments,
any atcoxneys' costs,; etc. incurred
will be for your acccunt.

bj Lhould this offer be not taxen up
cy the 22nd instant, .t will be
automatically cancelled.

¢) Your banking account should be
maintained wich the Royal Bank
Jamaica Limited.

d) kegardless of the date of disburse-
ment of the loan, repayment will be
on the last day monthly. Should
the loun be disbursed within che
month, interest wiil be calculatea
to the end of i(he month and deducted
from the proceeds befove being paid
over to our icvoirneys.”
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i do not think the learned judge had the relevant
facts of the case in mind when he asked the two guestions
veferred to above. He relied, as he himself said, on tue

opinion of Campbell J... in Harris v. Harris (supia) who stated

that -

M eeessssseit 15 lnconceivable thac a
husband would hconestly and reasonably
expect his wife to sign &« mortcgage on

a properiy which the husband states
aquite clearsly and unequivocally would
be his exclusively. The evidence lacks
<ealism and persuasion that a wife would
be so indulgent to a husband to fo-sign
a morvyage which imposes peiscnal
liability on her, merely to provide a
nouse for & husband at a time when the
marriage had broken down and where no
provision 1s made ftor the wife herself
in the evenc that, as would be highly
probable, she may be compelleu by
circumstances as has happened in this
case,; Lo leave the very house towards
the purchase of which she has, without
consideration, incurred financial
obligations."”

But those words were useu against a background of evidence in
which t(he marriage had broken down. Those were not the facts
before the learned judge in the instant case. Campbell J.:a.
would certainly be surprised cto learn that bis scatement of a
view he had formed on particular facts was beinyg elevated to a
rule of law. it 1s now a fact of modern eccnomic reality that
many building societies require as a matter of policy the names
of husband and wife toc be joined as parties to a mortgage loan.

This fact was appreciated by Lord Diplock in Pettitt v. Pettitt

i1969) 2z kll E.R. 3¢5 at p. 415 when he observed -

"eoese.The 0ld presunpcions of
advancement and resulting trust are
inappropriate to these Xinds of
transacticns and the fact that the
legal esiate if conveyed to the wife
or to the husband or to both jointly
though it may be significant in
indicating their actual common
intention 1s not necessarily decisive
since it is often influencec by the
requirements of the building society
which provides the mortgage."
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The fact that a wife agrees to be a party to a
noritgage loan granted to her spouse and herself does not
inevitably mean that she expectis "a piece of the action" if
I may be pardoned the use of an Americanism. i gieat many
relatives assist thelr relacions in this way, and I have not
the least doubc that no one would say that they expect thereby
to have a share in the equity. What is required is cvidence
of the parties’' intentions and therefore ull the circumstances
must be taken into account. The question which Campbell J.a.

posed 1n Harris v. Harris (supra) coulc be unswered in the

affirmative because of the facts in that case and not
irrespeccive of those facts. The result of all this is that
the finding by the judge that the husband was awmenable to the
wife's being joined as a party to the mortgage contract and
that he appioved of the wife being registered as joint
proprietor of the house, was in my opinion, &an unreasonable
finding.

The judge put great store on his finding that the blank
transfer was signed in the circumstances which the wife
declared. Bu. with respect, the execution of the ugreement
was not the relevant or significant aspeci. The relevant and
significant aspect was when, 1if at all, was agreemeni. reached
that the wife would not share in the equity. It was therefore
at that discussion when agreement was reached and not when the
wife executed the blank transieir. That paper writing was but
the manifestation of that agreement; an agreement arrived at,
prior to its execution. ‘The judge's focus was, 1in my view,
altogether wrong and amounted to a failure to appreciace the
significance of evidence. This Court is eniitled therefore to
intecfere. Both the husband and Mr. Shamshudeen concuired in

averring that when the matter of both parties being required
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tc join in the loan and the divestment of her interesc was
discussed, she "raised no objecticn.”

These findings necessarily coloured the view which
the judge formed of other evidence by the husband in the case
where conflicis between the parties occurred. He found as a
fact that the wife had contributed financially to the acguisi-
tion of the house, firstly by contributing from her earnings <o
the house-keeping cxpenses and secondly by paying for sonmc
grill work to the house.

it must be said that the judge must have formed a most
favourable view of the wife. but her evidence as to her
income anud financial contribution was largely discreditced. In
an affidavit she deposed that the yrill work which she
undertook amounted to $2,000 but had to concede under cross-
examination that it cost less than 5900 when a document which
she hciself had prepared was produced to prod her memery.
Then despite her assertions thac she paid for groceries and
other outgoings, was constrained to admit that she used her
husband’s money viz, rental she collected on his behulf while
he was away for & period of nearly a year, to pay the helper,
the gardener, and in feceding herself. She sec $30 - $3% per
month as the maximum she nad used co feed herself. ngain when
Lexr own document was produced, she haa to confess that it was
approximately $80 per month. For a person who saia she had
an interest in the property, she displayeu a remarkable
disinterest when the mcrtgage payments fell into arrears and
the house was put up for auction. She paid nothing to prevent
the auction although the mortgaje company wiote her several
- imes cn the matter. She said thou she had done nothing and
the reason for her inaction, was that she could do nothing.
The judge of course saw and heard the witness and was therefore

in a position of advantage but in the face of recractions
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on matters of such importance, it is impossible to discover
the basis of credit which the judge accorded to the witfe's
evidence. uat the least, her evidence would have to be
viewea with suspicious caxe.

L would hold that the wife had not proved that she
had made any contiibution to the acquisition of the property
by payinyg the grocery bills. So fac as the goill wewk which
she did carry out, she heiself conceded that she had grilled
the master bed~-ipoom and maue a grill-guate separvating the
living and sleeping quarters. This undercaiking she had
carried out for her own security and without ccnsultation with
her husband. That was the extent of her contribution. 1in
my view, that hardly guulifies as conugibution to acguiring an
equitable interest in the property. The improvement was not
of a substantial nature as would enhance the value of the
property significantly. Furtheyr, there never was any agreement
by the husband that the wife would benefit in the property

by this minor improvement. as Lord Upjohn in Pettit v. Pettit

(supra) at p. 410 observed -
¥eee..in the absence of agreemcnt, and
there being no question of any estoppel,
one spouse who does work ci expends
money on the property of the other has
no claim whatever on the property of the
other. Jansenp v. Jansen ;19u5] 3 ALll E.R.
363; (19055 P. 475 was a very good
example of that type of case. The
husband, putting it briefly, spent his
short married life making very
stbstantial improvements on the
propercies of che wife which greacly
inccreased their value as reflected in
their sale price. The wife recognised
that as between husband and wife he
should rcceive some benefit and instructed
lier solicitor to draw up an agreement
whereby he was to receive monetary
recompense firom the proceeds of sale of
one of the properties he had improved
when such sale was effected. The husband
irefused to accept this so the parties in
fact and in law never d<id agree. 1in
those circumstances it seems  to me clear

P



"that the husband had no claim

against the wife even personally and
certainly no claim againsi the propexty
itself either by way of charge or by
way of a share in the property. In my
opinion Jansen v. Jansen was wrongly
decided.™

it should be understood that once contributicn on the
part of the wife was found by the judge, it rendered the
doctrine of the presumption of advancement inapplicable. But
as i have endeavouricad to make clear, this other basis cf
contiicuvtion cn which Mrs. Focte attempied tu rest the wife's
equ.takle iatecrest and which found favour with the judge in
his judgment was unsubstantiated for the reasons stated herewn.

=n the result, 1 would alluw the appeal, set aside
the order cf the judge in the Court below and make a
declaration that the appellant is encitled to the entive
beneficial interest in the said property. The appellant 1is

enctitled to his costs both here ana below.
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WRIGHT, J.&.:

1 make only a brief comment as I am in agreement with
Carey, J.A. that the appeal should be allowed.

'“here are among the important aspects of this case,
two which stand out with undiminishea clarity. Firstly, there
is the establisihned fact, on the evidence, that the plaintatf
1s not a witness of truth ana that her untrustworthiness was
proved out of ner cwn mouth. she essayed to prove indirect
contribution to the acguisition of the house, 19 Graham
Heights, by testifying that she relieved the appellant of
certain hcusehicld expenses thus enabling him the better to
meec the cost of acquisition. Further, she told of extensive
grill wori done to the house. Howeve:r, when the relevanu
documents were produced it was ciearly established that the
bills, which she cliaimed she had met from her own pocket, had,
in fact, been paid out of rental which she had collected on
behalf of the husband concerning which she had rendered an
account showing how the money was spent. Again, her salary,
as shown by her bank statements, did not accord with her viva
voce evidence in that the salary which was lodged to the bank
was less than she had testvified. Finally, the grilling was
shown not to have been of the éxient claimed by her and, in
fact, such grilling, as had been done, was solely for her
security. This lack of creaitworthiness ought to have
alerted the trial judge to the grave risk of accepting hex
unsupported evidence in proof of any guestion which fell to
be decided. 7o my mind, it was certainly relevant to the
important guestion of how The Transfer, Exhibit 1, came
into being.

The other aspect of the case to which 1 call attention

1s the fact that the appellant was adamant that his wife,
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the plaintiff, should acquire no interest in the house he was
then purchasing. He had intended to accuire that house with-
out her involvement. The letter from the mortgage company,
dated June 5, 1920, exhibited by her, demonstrates, beyona
peraaventure, that her name was placed on the record on the
mortgagee's insistence ana for their security and certainly
not as evidencing the appellant's incvention to benefit her.

“Royal Bank Trust Company

(Jamaica) Limited
30~3¢ Xnutsiora pBoulevarxd
P.C. Box o242, Kinuston
June 5, 19060

Mrs. rlaureen Lynch

c/o mMyers, Fletcher & Goraon

ranton & Hast

21 Bast Street

Kingston

Dear Mrs. Lynch:

Re: lortgage - 19 Grahaw Helights

You asked me to advise you as to the
requirements by this company when
your husband had applied for a loan
in 1976 on the security ot the above
premises, and particularly whether
or not the company had insisted on
your joining in the mortgage with
youi husbana in view of the need for
adaditional security other than that
offered by him alone.

Our files indicate that during the
course of the negotiations with us
in October 1%7¢ we informed

Mr., Neville Lynch that it was
essential that you should be Jioinea
in the mortgage to provide for
adequate security in respect of the
repayment of the loan.

rr. Lynch accepted this position and
on the 1l%th October 1%7¢ we wrote to
youi husband and to yourself setting
out the conditions under which the
loan would be made and kMi. Lynch
duly accepted these conditions on
tie 15th Cctober 1970.

‘We have always looked to you both as
mortgagors and in the event of

either of you not honouring the obli-
gation we would move againstc the
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"other. Accordingly, i confirm that
your joining in the mortgage was a
matter of necessity in ordeix for the
loan to be obtained.

Yours truly,

/s/ G. Louis byles
Managing Director

P.s5. We enclose copy oi our letter
of the 15th October 197o
referred to above."

This very tfact was recognized by Lord Diplock in Pettitt v.

-~

Pettitt (19¢9) 2z All E.R. 362 at <15 when dealing witch
presumptions of advancement he said:

"The old presumptions of advancement
and resulting trust are inappio-
priate to these kinds of transactions
and the fact that the legal estate
is conveyed to the wife or to the
nusband or to both jointly though it
mnay be significant in indicating
their actual common intenticn is not
necessarily decisive since 1t is
often influenced by the requirements
of the building society which
provides the niortgage.”

But the letter does not stand alone in this regard.
There is evidence of Mr. Zalil Shamshudeen, an attorney-at-law
and an associate at the firm of Messrs. Myers, Fletcher and
Gordon, who were the attorneys-at-—-law for the mortgagees and
the employer of plaintiff. The trial judge regarded his
evidence as "highly relevant” but obviously missed the point
when he came to ceal with that evidence. Paragraphs 6, 7 ana
g are as follows:

6. That Mr. and mMrs. Lynch attended
at my office pursuant to the
approval of the mortgace by the
Trust Company and instructed us to
prepare the Transfe:r also. During
the meeting Mr. Lynch in the
presence of iirs. Lynch stated that
his wife had made no rinancial
contribution towards the aeposit or
purchase price but her name was on
the Title in order for him to
gualify for the loan. He inuicated
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"that his job was taking him out of
the Country and stated that in the
event they separated he did not want
to have any prcblems arising out of
the fact that Mrs. Lynch was on the
Title.

7. MHr. Lynch enguired whether a
document could be prepared trans-
fering his wife's interest to him
and { cenfirmed thac ic was possible.
i pointed out that any such transfer
subject to the Tiust Company‘s Mort-
¢age woulu require their consent or
he would have to pay cff the mort-
gage. After some discussion on the
problems that he may encounier

Mr. Lynch advisea that he would go
back to the irust Company and
attempt to convince them to provide
the loan in his own name. Hhe tele-
phonea ne several days later and
instructed me to proceed to vest
title in both names and also to
prepare a transfer from lirs. Lynch
to himself. He confirmed that they
had to join their incomes in order
to gualify for the loan from the
frust Company and could not get the
loan alone. The entire discussion
took place in the presence of

Mrs. Lynch ancd she raised no
objection at all.

. 'That 1 subsequently prepared the

transfer ‘in blank® from Mrs. Lynch

to Mr. Lynch and Mr. Lynch collected

same. He undeirtook tc have

Mrs. Lynch execute same and I

advised him that if he ever wantea

to place that ceed on record he

would have to go to an Attorney."
What the judge regarded as important was that paragraph 8
contradicted the appellant as to how £xhibit 1 came to him,
whereas the point of importance is how that document came
to be created. 1in my view, 1t strongly supports the
appellant that he had no intention of conferring any benefit
on the plaintiff.

i think [ have said enough to show clearly that the

judge erred by finding that the presumption of advancement

aid arise in chis case. “There was, therefore, nothing to

be rebutted.



-19..
GORDON, J.A. (AG.)

w

I have read the judgment of Carey J.A. and agree with
the contents and conclusion. I will add a brief comment.

The evidence shows that the husband was prepared to
purchase the house in his name but was cobliged by the Trust
Company to join the wife in the mortgzge. Paragraphs 2 and 3
of the letter from Royal Bank Trust Company dated 5th June,
1980 signed by Mr. Louis Byles and addressed to the wife in
response to an enquiry from her and exhibited by her is
instructive:

“Cur files indicate that during the
course of the negotiations with us

in October 1976 we inforiced

Mr, Neville Lynch that it was
essential that you should be joined
in the mortgage to provide for
adequate security in respect of the
repayment of the loan.

Mr. Lynch accepted this position and
on the 15th October, 1976 we wrote to
your husband and to yourself setting
out the conditions under which the loan
would be made and Mr. Lynch duly
accepted these conditions on the 15th
October, 1976".

The husband contended that he only completed the
arrangements for the purchase of 19 Graham Heights after he
had been assured that in the event of a dispute arising his
wife could not claim an interest in this propexrty. To this end
he obtained exhibit I, the transfer. signed by her.

Mr. Shamshudeen, an attorney-at-law in the firm of
Myers, Fletcher & Gordon her employers and her attorneys in the
action, told of how exhibit I came into being. He said at page
28:

"6. That Mr. and Mrs. Lynch attended at

my office pursuant to the approval

of the moritgage by the Trust Company
and insgructed us to prepare the

Transfer also. During the meeting

lMr. Lynch in the presence of

Mrs. Lynch stated that his wife had
made no financial contribution towards
the deposit or purchase price but her
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name was on the Title in order for
him to qualify for the loan. He
indicated thal his job was taking
him out of the Country and statead
that in the event they separated

he did not want to have any problems
arising out of the fact that

Mrs. Lynch was on the Title.

7. Mr. Lynch enguired whether a document
could Le prepared trunsferring his
wife's interest to him and I con-
firmed that it was possible. I
pointed out that any such transfer
subject to the Trusi Company's
Mortgage would require their consent
or he would have to pay off the
mocrtgage, Arter some discussion on
the problems that he may encounter
Mr. Lynch advised that he would go
back to the Trust Company and
attempt to convince them to provide
the levan in his own nume. He
telephoned me several days later
ang instructed me to proceed to vest
title in both names and also to
prepare a transfer from Mrs. Lynch
to himself. He confirmed tchat they
had to join their incomes in crder
tQ qualify for the loan from the
Trust Company and could not get the
loan alone. The entire discussion
took place in the presence of
rg. Lynch and she raised no objection
at all.

8. That I subsequently prepared the
transfer *in blank' from Mrs. Lynch
to Mr. Lynch and Mr. Lynch collected
same. He undertook to have bMMrs. Lynch
execute same and I advised him that if
he ever wanted to place that deed on
record he would have to go to an attorney.”

The learngd judge found the evidence of
Mr. Shamshudeen 'highly relevant'. On this aspeci of the
case the learned judge found at page 37:

"But the true position appears io

be, and I do make such a finding,
that very soon after the acguisition
of thea house the parties' marriage
began to turn sour and the defendant
suffered a change of heart. As a
consequence he clearly resolved that
the plaintiff should be divested of
her interest in the house and he

set about achieving that objective.
In the course of doing that, exhibit I
was conceived and produced to the
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"plaintifif for her signaturg. I
have no doubt that the plaintiff's
signature to this documcnt was
obtained by threats of violence
issued to her by the defen@ant.
indeed, this type of behaviour on
the part of the defendant appears
to have been consistent with his
natural propensities, it being a
fact, as he, himself, admitted.”

This finding was not in accord with the evidence. The
letter from Mr. Byles refers te the husband accepting the terms
of the mortgage on 15th October, 1976. HMzr. Shamshudeen said it
was in October 1976 that both husband and wife attended on him
and the husband spoke on insuring his interest in tne house and
gave him instructions to prepare the transfer. The agreement
embodied in that document, was arrived at in October and the
transfer vesting title in both was executed on 4th Hovember and
registered on 17th November. The mortgage was signed on 12th
November and registered on 1l7th November, 1976,

The finding of the learned trial judge that the couple
went into occupation of the house in “"reasonable amity" (on
lst November, 1978) did not contemplate the antecedent events
of October and the statement made by the wife in her divcrce
petition, which was also exhipbited, that the first act of
cruelty by the husband occurred in October 137¢.

The evidence is that the husband would have completed
the transaction alone if he could and he only agreed to have
his wife's name included for convenience of obtaining the

-

mortgage. This evidence rebuts the presumption of advanc



