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CAREY P. (iG.):

/
The app=llant Ythe plaintiff in the Court below) is
3

now an clderly lady coaring GU suwmacers.  sn 0854, an uncle of hers
Fouben Sbhaw became very soriously 111 indeed: he suffcred {rom some
debilitating sicin a)rlment or disevder which causced his skin to
slough away. “hovtly before his death on S5h July 1954, he becane
bad rvidden and malodeorous. Save for o nen Simeon, his othey
children nedchoer Chose who resided 1o this cecuntry or abroad,
visited hume 6 had 500 childeen, Be resid d in Hegril, Viestmorelan:
s condition necossitatad (roguens baths cach day and evaery day.
The appellanc, oo the poqguooesc of thits son Sameon Shaw, ministeroed
to his needs.,  She lived thoare wuth bham adone, altogcther for six
months prior be bis death. She had boon Living in & common-law
relationship with one Joseph orant but was net poermatted to laive
with him in the hooge until after Reubon Shaw's death,  ind2ed thoy
wers not allowed to Live together in thet house until t.Ah.cy had
rogulariscd their marital syotas which cook place in 1855,  Since

the death of Reulryn Shaw, she has livad in Lhiat house unmolested.




ihat s

would
Jdispute
sth HMay

tgnor«.d

appellan

wAS In v

fhe claima>d in a wivi dacco Ldth May 1953 for a declaration

“The Plarniiff ciaims against the Defendants:

a. For a declaration that the
Plaintiff has acguir d 7itle
as Foa ODimple Owner of che land
comprisaed in Cortiflicale of
Title regastered ac volume 1035
Folio 290 of the Rogistor
Lool: of Tyl g;"

obscrve parcnibaetically bhat che land the subjoect of Lhis
was roegaziceed upndor the Registration of Tiiles fict on

1907 tor the Fiese cime,  This lwpectant faci was alvogether
Ly cthe parvras both in this Court and in the Court below.

By an ord:: dataed loih July 1909 Wheobalds J. dismissed the

L's claim, 'olding {(inter alia; thay the occupanrcy of the land

irtue of hey svatus as o “carciaior centinuing on Lhe land with

che approval of membzrs of the family afton Rouben's doath”,  This

app-al 1
my view
te run 1

Yhe toue

‘leelsion

himsealf

s against that order and judgment of che learned tdudge.  In

n fovour of the appellant so as Lo axtinguish the righits of

CANQLYS,

We have bean furnished with the reazons feor the learned judge’s

“and these appoar at pp. 4i-42 ¢f the Kecerd.,  He expressed

ihas:

The second head ol clawm was baseod on Lha
Limitabtion Jct ~ ihe plaintafi claiwing
to bhave boen in possossien and to have
lived on the land from 554 i1l Fhe
Proesont tame . fut two aspoets of hor
crost cuaminat con aeakonod hoer olain,
Firevtly she admott. d thoyt aiicr Rueben's
deain she accoptod Simeon a8 owner' or

the lane and on two occasions she appeared
nol. to ve cliaining ownorship, onc2 was when
Censtantin2 Show returned from the ULLL60,
and plaintiff nevesy told bim a word about
his fa:b2r Rueben having left the land for
her o )ltheugh he chiallengoed her rigbt to bo
oti his father's land, and scocondly was
pelovs the Resident Magistraioe in Sav-la-mar
when the Court cas2 over zxroas of land

the peint at issus on this appoal is whether oo not time bugan




"taxes was heard, when she refuscd to pay
taxes on the ground that she was not the
owncr of the land. HMerely living on the
land for the stalutory poriod is not by
irea2lf sufficient for adverse possaession
to run against the true owner's (sic). It
would d2pund on 1n what capacity one is
in occupation. I accept the cvidence
adduccd by the defence tha® plainLiff was
merely a caretaker, continuing on the
land with the approval of nerboers of the
family aftoce Rueboen's dcecath, Rueben's
purportcd promise to give her the land
after his death has to be bhalanced
against the proven fact that by his will
the land was left to his children.

I accepl. the ovidence that plaintiff was
at times paid for her services and am not
concernad with the frequency or adeguacy
of such payments., The importance of it
is that plaintiff was at all times aware
of the capacity in which she was in
occupalion of Rusben Shaw s land that is
as a caretaker to protect the intorests of
¢ rLrue owners all of whom resided else-
wher~ and were Lherafore in no position
to leok after the property on their own
bchalf.,  indecd the concorn of Constantine
Shaw that the premises should be kept
bushed is not without significance. P. 4.
‘Condition of housc was lLivoable then - O
was concerned with how it stayed'. ‘'Wanted
place Yo look good'. ’'Place holonged to
the Shaws'., This is the attitude of a
family member,/owroer whe had long before
migirated eo the U.G.n. and was gainfully
enployea there and oven boceame a cicvizen.

Fur'her evidonce that plaintiff was at all

Limes aware of her role as cavetaker are

in faclt that during her possession certain

parts of the land wece sold off Lo Government
and by her svance in relation te the claim by

the Collector of Taxes baofore the Resident
Magiscrate. In relation Lo this claim on

this issuc 1 accept rhe evidence of Winston
Pinnokin, the Soenior Revenue OLficer, whose
recordas show that on 28/9,/62 before the

Resident Magisirabe plaintiff siated that ‘she
owned no land and land ownad hy Shaws' and on
1Z/10/82 L not paying the taxes as land owned
by ¢haws’. There was further avidence which &
accoepted vhat at the hearing befor2 the

Resid:ont Magistrate where this plaintifi was
reprasonted by an attorney and ‘the case

thrashed out', plaintiff then asked 'for time \
te remova' and ... . ‘was allowad to 33/3/83(sic)

"




Dr. Barnett shiltully doployed a vang2 of arqgureents against

the judgment. He called acteniion to Soc. 4(h) of “he Liwmiration

of Actions Act which provides as follows.

“{b) when ithe p2rson claiming such land ox
rent shall claiwm the estate or interest
of some deceased person who shall have
continued in such possession oy receipt
in xe2spect of the same 2s3taie o1
interest uni:il the time of Lis death,
ancd shall have been bhe last person
enritled to such estate or interest who
shall have been in such posscssion or
veceipi . then such right =hall be
deemed vo have first accrued at the
time of such death.”

He said thabt wbere a relative has been allowad to romain after the
death of the owner and it cannot be shown that he was the servant of
the owner oy beneficiaries or has beeon paying rent or has acknowledged
the title of Lhe ownev, the Act cownands thac cime begins Lo run no
mattar the understanding of both parvii-s on the guestion of legal
ownership. 0o far as the avidence of the appellant’s status as care-
taker was concerned, 1t was hearsay which did not [all within any
exception to the rule against hearsay. iny visits he submitted which
were made Lc the land by successors, did not amount o entries iniended
to step the period of limitation from wtunning.

With all respect to thesa careful craflied erguments of Dr., Larnei:.,
this appeal nust [atl.

A possessory t.icle cannot be obiain~d merely by occupying land foi
twelve yeare, The onus s ihercfore on the person clalming such a
Ltitle to prove that possession is adverse. Secltion 4(b) of the
Limitavion iAct which has already been sat oul speals to Lhe point at
viuech time begius Lo run when a cloun 18 being made against a deceased
owner, But that dees not relieve Lthe person on whom the burden rests
from proving that his possession is adverse., Gir Raymond Evershed, M.R.

in Hoses v. Lovegirovae (195:) 1 ALL E.Rr. 1279 at p. 1281 said obiter:

... tunderj the Limitation Act, 1639,

that for the limitation period to run

and oxiinguish the title of the plaintiff,
two conditions must be satvisficd

(1) that a right of action
accrucd at a date (in




this case) not less than
Lwalve years before the
proceedings, and

(i11) that thercafter through-
out th~2 intcrvening
period there has bean
adverse posscssion by the
person ir occupation,®

In Lthat very casa, Romer L.J. accapted as good law the proposition
that possession is ncver adverse if it can be referred to a lawful

title., At p. L2805, he said cthiss

“*it secms Lo me that one can,. in
addition to looking at the position and
rights of the owner, legivimately look
alsoat the position of the occupier for
the purpose of seeing whether has occu-
paticn is adverse. [n ny opinion, if
cne looks Lo the position of the occu-
pier and finds that his xight to occu-
pation is derived from the owner in
the form of permission or ageeement or
grant., it i1s not adverse, ...' "

nlthough the learned trial -judge did not refeir to this case,; he nmust
have had this principle in mind., His judgment is based on this
principle.

Dr. Barnett argued that the evidence as Lo permission is all
hearsay. The fact of the matter,; he said, was that at Lhe death of
Reuben Shaw, th: licence came Lo an end. Thoe appellant was to all
intents and purposes a squatter in whose favour time would run, from
the death of Lhe owner. That is not entirely true.

The appellant hcerself stated that it was Simeon Shaw who gave
her the right bto live on the premises in order to care for Reuben.
After his death,. she said thaé Simeon told her he would not be sclling
the land. The plain inference was that her permission to remain on
the land was being continucd. She recognized and accepted that that
was the position. Prcof of this lies in hex statament that after
Simeon Shaw's death, j.e. in 1972 she started to cultivate the land.
She did not actually build on the land until 1982. On her own
evidence therofore Lime would not begin to run in her favour until

1872 at. the carliest.




But. in 1967, wwo sons of Reuben Shaw had brought the land
under the Registration of Titles Law. The certificate of title was
an exhibit in the case, Heither of the parties hearkened to its
significance. But ics effect was to destroy any rights which the
appellant might have gained by adversec possession. Lord Jenkins who

delivered the opinion of the Board in Chisholm v. Hall, 7 J.L.R. 164

at pp. L75-17¢6 stated the effece of a first ragistracion in these

words:

"... The registration of the first
proprictor is made to dastroy any
rights previously acquirod against
him by limitation, in reliance no
doubt on the provisicens as to the
investigation of the title to the
property and as to notices and
advortisements, which axo considered
a sufficient protection io anyonce
claiming "iny rvights of that descrip-
Lion. But from and after the firstc
ragistration the first proprietor

and his succossors are 2zposcd ko

the risk of losing the land or any
part. of it under any relevant statute
of limitations to some other person
whose vights when acqguired rank as if
they were registered incumbrances
noi.cd in the certificate, and
accordingly are not only binding upon
the propricetor against whom they are
originally acquired but arc not dis-
placed by any subseguent transfer ox
Lransmission.”

We were told if I understood Dx. Sarnett aright, that this issue
not having been raised, we cught not to consider it. I am not

attracted by that approach. 1In Harris v. Johnson & Ors. 119717 17

W.I.R. 84 at p. 82 Edun J.i. delivering the judgmentof the court said:

“This point was ncver taken at the
hearing of th« action but as the fact
of the non-recording of Lhe deed
within 90 days from the date of
execution was uncontradicted and
proved beyond controversy, this
court considered it not only com-
pitent but cexpedient and in the
interest of justice to consider the
submission: See per Lord Watson in
Connecticuit Fire insuranc.: Co. V.
KRavanagh 11892] A.C. 473 at p. 480;
57 L.T. 508; 6) L.J.P.C. 50: 57 J.P. 21y
& T.L.R. 752, P.C."




Lord watson, in the case on which reliance was placed, stated

as follows:

“When a uestion of law is raised for
the first time in a court of last
resork, upon the construction cf a
document, or upon facts cither admitted
or proved beyond controversy, it is not
only competent but cxpedient, in the
i?terests of justice, to entertain the
plea.”

The issuc of the certificate of title o the beneficiaries, puts
the matter beyond argqument.. But, it is right to say that time neves
began to run in favour of the appellant bhccause her possession can
be referred to a lawful %itle. In my judgment, she was never in
adverse possession. It is perfectly true that hecarsay evidenco was
adduced in the deposition on commission by Constantine Shaw, but as
have endeavoured to show, there was othor cevidence emanating from the
appellant herself,which eétablishes that her possession was referable

to a lawful titlz. Sec Hughes v. Criffin {1969) 1 all E.R. 460.

There is one other aspect of the matter with which I must no.

deal. As Hall v. Chisholm (supra) decid::d, a registered title nay be

destroyed by adverse possession which begins after the first reogistra-
tion. It is necessary to consider whether there was adverse possessicon
in the appellant after €ch May 1967, the date of registration because
the appellant was and is in occupation of the land. By paragraph 5 ot
the amended Statement of Claim the appellank pleaded that in May 1974
well within the limitationperiod there was an agrecment for sale

between the respondent Crystal Coast Development Co. Ltd. on the one

part as purchaser'and Henry Shaw (a son of the deccased Reuben ghaw)
on behalf of himself and the remaining registered proprietors of the
premises as vendor. The registered proprietors were therefore
exercising their rights as proprietors in the land.

Even if the appellant's cultivation of the land in 1972 could
constitute dispossession so as to alluw time to begin to run from

then, the fact is that in 1974 the registered proprietors exercised




their rights as owners to dispose of part of the land in quesiton.
The exclusivity of possession over the limitation period would not
have been continuous, At all events, the owners' action would

be sufficient to show that there was no intention on the part of the

registered owners to discontinue possession - Leigh v. Jack [1879]

5 Ex.D. 264.

Accaordingly I would dismiss the appeal and affirm the
judgment of the Court below. The appellant should pay the costs of

appeal to be taxed if not agreed.




DOWNERl J ofie

The appellani sneita Grarnl seeks to selt aside the oraer of
Theovalds, J., which 1efused tle appellant's claim for a declaration
chat she was the owner in fee simple on the Lasis of adverse
possession of the land comprised in: Cercificate of Titleqregistexed
&t Volume 1iG35% Folio 294 of the Regiscter Book of Titles. The learned
judge below also refused to direct the Registrar of Witles to register
the appellant's name on the Certificate of Title as the absolute owner.
the land 1is in legril and 1s valuable. <Crystal Coast Development
Company Limited entered into an inltial‘%grcement dateda 10oth May, 1974
and further agreement dated 27th October, 1977 to purchase the estate
from the shavw family. The purchasers have secured planning permission
to erect apartments for the teﬁrlst trade. hneita CGrant is a first
cousin of the Shaw's who are brothers and sisters. Their fatlier was
Reuben Shaw who died 1n 1954,

in paragraph 3a of her amended statement of claim, the appellant
acknowledged the existence of registered proprietors. This is how the
OWNners were recognized:

“1he reyistoered proprictors of the said
premises ara.

(i) The Third befendant

(p1i) Habel Adina shaw, now deceas:a2d
(i11) Henry Uriah Shaw. now deceased

{iv) Gimeon alexander Shaw, now dcceased

ihe Fifth Uefendanc llas been jeined in her capacity
as Lnecutrix of the Lstate of Henry Uriah Ghaw,
deceased and the Fourth and Sixth Defendants joined
as personal represantatives for the purposes of
this Suit for the Estates of Mabel Adina Shaw

and Simeon Alexander Shaw respectively.”

iLfter these significant recitals, the crucial claim is made in
paragraph v and it is as follows:

"5, 'he Plaintiff states that by virtue
of the facts stated at parggraphs
1 to 3 inclusive hereof the Plaintiff
has acquired a pesscssory Title to the
said premises and further or in
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alternacive by virtue of Section 3
of the Limitat:on of Actions ict the
Ploantiff’s possescion, occupation of
and Title to tho said proenises ace
protecled by lepse of Time and neirchor
the First Deifcndan®t nor any ocher person
nay maiie any <ntry or L,'ing any action
0L sult Lo yLecover ti? sald preniscs,
tiherefore che Plain iff claiws te be
entitled to be registored as the fee
simple owner absclute of =he saia
premises.’

The Law applicable to the Pleadings

The law goveining th: vegistration of ifaitles and the effect of
the limitation of actions so as Lo acyuire & possessory title is
set oul in Suclicns L. and 74 of the Kegisiratlon of Titles iAct
(The act). 1t ougbt Lo be sufficient thercefore to examine the
Certaificate of Title Exhibit 1, and the relevant sections of the Lct,
to determince the validity of the <ppellantfs claim. Furthermoie,
the classic a@uthority on this aspect of the law i1s the decision of

the Frivy Council in Chisholm v. Hall 11959) 7 J.L.R. 144 which was

applied by Bingham, J.nA. (iAg.) recently in Lhe case of Beckforad v.

Cumper (unreported) w.o.C.h. 235/UL al pp. 4i-42 delivered
June Lz, 19u¢7%. What does this Certificate of Tille say: it recads

as follows:

Cortiricate ol Yitle under che Regisitration
oi Titles Law, Chapter 34U

UolBEOL sLDAaklER SHOW

of niddlescx in the Pariafr of lianover, School
Yeaches ona het RY Uilie 11 Dl of 50 Border
Avenue an bthe 2ngicis ol caint Ancdraw,
kegrsterod Moedioal PraclLicionct

ar: now the pirop:iceoss of an esbole as joint
tenants an feo sinple

subjyect to the incunviances novified hercunder
or Al TART pavcel of land a part cf LONG BAY
gituote at LBGk.L in the parish of WESYWMORELAWD
containing by survey Thre2 acres Two Roods

and iineteen Peyxcbes of the shape and
dimcnsions and -butiing as zppears by the Plan
thercet hereunto annexed.

Dated the iZight day of Uay one Thousand

tiince Hundred and LSixty-saven.

/o5ad.  Ag. Deputy Rogistran of Titles.”
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it is clear that the first registiation under the Lct was

on uth HMay, 19¢7. so it is appropriatc to refer to the act to

ascertain the evidential value of the cert:.ficate and how the

appellant may acquire this (itle by adverse possession.
Sectzon vl of thc act fofmérly section U7 reads:

"o7. tio certificate of title registered
and granted under this law shall be
impeached or defcasible by reason or on
account of any informality oxr irregularity
in the applicacvion for the same, or in
the procecdaings previous Lo e registra-
cron of the certificate; ana cvery
certcificate of title issued unver any

¢f the provisions herz=in contained shall
be received in all Courts as evidence

of the particulars thercin sei forth,

and of the enctry Lhercof in the Register
Book; and shall, subject to the
subseyuent operation of any stature of
lirmitations, be conclusive evidence that
the person named in such certificate as
the proprietor of or having any cstate

or intercst in, or power to appoint or
dispose of the land therein described

1s selscd or possesscd of such estate

or interest or has such power.®

(Emphasis supplied)

since the provisc te yection 70, formerly Section ¢9, specifies how
the Statute of Limitations 1is applicable, it is obligatory tc set

out thaw secticn, it states:

"({seciion 7U) v9. wotwithstanding the
existence in any other person of any
estaie or interest, whether dexived by
grant from the Croun or otherwise, which
but foxr this Law might b¢ held to be
paramouni. or teo have priocivy, ihe
proprictor of land or of any estate ox
intexest 1n land under the operation

of this Law shall, except in case of fraud,
held the same as the same may Le
descriped cr identified in the certificate
of title, subject to any gqualificatlion
that may b2 specified in the certificate,
and to such incumbrances as may be
notificed on the feoliuwn of the Register
pook constituted by his certificate of
title, but absoluiely free from all

other incumbrances whacsoever, except

Lthe estate or interest of a proprietor
claiming the sane land under a prior
registered certcificate of title, and
except us regards any poxtion of land
that may by wrong description of

parcals or boundaries be included in

the certificate of title or instrument
evidencing the title of such proprietor




._12..

“not Leing a purchascr for valuable
consaderation or deriving from ox
thiouvgh such a purchasec.

Provideda always thai the land wiiich
shall be included in any cerltificate
cf tiile or registered instiument shall
be deemed bto be subject to Lha
Leservaktions, exceptions, conditions
and povers (if any). contained in the
patenc therecf, and Lo any 1ights
acquired over such land since the same
was broughl unrcver the oparacion of this
Law under ony statube or limitations,
ana Lo any public rights of way, and to
any casawusnt acquired Ly enjoymenti. ox
uscr, cr subsisting over o:r ugon or
aeffocting such lang, and Lo any unpaid
rates and asscssment, quit-vents cr taxes,
chat have acciusd due since the land was
brought undcr the operation of this Law,
and also “o the intcresits of any tenant
of tho land for a term not exceeding
chree years, notwithstanding toe sane
respectively may not be specially
notified as incumbrances in such
ceriaificate or instrument.”
(Emphasis supplied)

Yo interpret pioperly the cffect of Section 74U, S2ctions vé and
7t must be harmenized. The emphasized werds in gection /U resolves
the seeming ambiguicy in S<ction 95 and so ¢gives the scope of the
statutes of limitation as regerds registered land. 7The scope has
been set ocut with precicion by Leord Jenkirs at p. 175 in

.

Chisholm v. Hall {sgupra) and 1 i3 necessary te guote it as it

explains thi effoce of tLhe ewphasizeu words in Section 70. 1t also
governs this casw:

Thoe schome of section ¢9 now (7v)
15 reasonably plain,  The registration
of the fivse propricior is made to
desrvroy any righes previously acyuired
agains® him by limaication, in reliance
no doubt on the provisions as to the
investigaition of the tile to the
p:roparcty and as o noctices anc
acvertisenents, which ayxe considercd a
sufficaicne protecticen te anyone
clauming any rigbis of chat description.
ot frem and after the first registra- ' :
ti1on the first proprietor and bhis
successors are cxpesed to the risk of f
lozing the land or any paxi <f 1t b’
under any rolevant stafuie of
limitaticns to some oiher person whose i
rights when acguircd rank as if they !
warn rogisberad incumbrances noted in !
the certificata, and accordingly are v




".4.3-

“not. only binding upon the proprietor
against whom they are originally
Jcguired bul are not displaced by any
subseqguent. transfer or transmission.,
fec as to Lransfers section &4 which
p:ovides that the transferee shall be
"subject vto and liable fox all and
every the same requirements and
liakilities to which he would have been
subject and liable if he had been the
fowner proprictor.' This language
indicaltes an intention to put the
ransfuree in the same position for

all purposas as the previous proprielor;
and although the werus used are not
particularly apt to describe xighis
acyuired by limitation, a transfer is
in z2ny case ona of iLhe instrunents to
wvirich the ‘decianyg’ provision ct
scction 0% now (70) 13 applicable.”

What are the nolices and “advertiscwoents” of which Lord

speaks? Herc

is how ne staces the position at p. 170:
"bection 32 provides (ko put it
shortly) that when che registra-
cion of any title has been
provisionally approved by one cf the
referecs under the ket notification
thereof is ©“o be given by advertisement
or adverlLiscments as cherein mentioned
and also p2rsonally to all peisons in
pesscssion or charge of Lhe adjoining
lands so as Lo g.ve them an
oppoitunity of lodging a caveatr against
the registration of the title in
guestion,"

Jenliins

The guestion may be posed as to what is the compelling

conclusion in law from the ict and Section 3 ot the Limdtation

nctions Actly

Seciicn 3 of the Limitation dAcl rcéads:
o "o persor shall make an entry or
discress, or bring an action or suit to
recover any land or ren' . bub within

twelve years next alter the time at
which the right Lo meke such entiy or
distress, ox to bring such action cr
suit, shall have firs. accrued Lo
some person through whomn he claims, or
if suclh righi shall have nobt acciruea
o any porson through whom he claims,
then wiidhin cvelve years next afier
Lhe time at which the right to make
such entry or distress, or to bring
such action or suit, shall have fiirst
acc. ued to the person maxing or
bringing the same."' *

of
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assuming that the appellant had possessory rights before
bth liay, 1907, ihey were vestioyed by Lhe¢ registeoered title of 1947

which the appellant recognizes at chc outset in paragraph 1 of her

anended statement of claim. Here is how she staced hor recognitions:

"l. Cn or around the 14th day of January
1954, tihe Plainciff for the purpose
of looking after her sick uncle,
Reuben Shaw, wenl to reside upon
premisces at Weqgoeil ain the Parash of
Wiestmeoreland being the premises
consisting of land and building
registered at volume 1035, Folio 25U,
of the Kegister pooi of Titles,"

be 1v noted thai this Certificate of Ticle was put in evidence by
consent beforc the sppellant closed her case.

it 1s spprop-iace to cite also paragraphs 2 and 3 of her amended
statement of claim to demonstrate the basis of her claim and how the
issues were conducteda in the Court below. They are as follows:

“2. During the period of his illness
and before his uesath the said
Keuben Uhaw, whe to the Plaintiff
appeared to be the owner thereof,
promised to give her the said
premises

3. Reuben shaw ¢ied on or around the
9th of July, 1954, and the Plaintitf
tooik possession and control of the
said premiscs and has continued in
uninterrupted and undisputed possession
ana control thereof and bas openly and
continuously exercised all the rights
nd privileges of an absolute owner
and bhas done so adverse to the rights
of all who bul for her claim ace the
true owner or owners.”

it is clear that the appellant claims a posscssory title on
che basis of hecr occupation and intencion to posscss from
Sth July, L954. 1In uiiis case, however, for any claim to be effective,

time must run to 7th iiay, 19%7%., This is so, as she would have had

to prove cdverse poassession since fthe first registration in
¢Lh May, 19uv7.

Against this backgrouna when DLr. Barnett commenced his reply
in this Court, Lhis yuestion was put vo him - "What would your

response be to the contention that exhibit L issued on 8th May, 1967
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destroy~d any claim for acdverse possession betfore that dater" it
must be stressed that paragraph 5 of the appellant‘s amended

staten2nr. of claim secogrizes that before 7th May, 1579, on

e May, L8374 ‘he registoreu owner in exercise of his unchallenged
right as owner, cuzercised a “power to ... dispose orf Lhe land®
pursuant to Sccuvion we of the wct and it was ihe respondent purchaser,
Crystal Coas:i bovelopment, Company Limited who entered Lhe caveat
mentioned in paragraph 5 oi the amendea statement of claim. That
paragraph reads «o fcllcus:
“5. Caveat uo. 94149 daied the

Leh ay of soptemscr, 1963

was lodyged by thoe Fivsi Defecdunt

claininyg an eziats and lntoerest as

parchaser of the propercy under and

by virtue of an hAgreement of Sale

.dated the 10th.of May, 1974.between

ithe First Defendant as Purchaser and

Hernry Shaw on behalf of himself and

the remaining registeroed preopiictors

of the premises as Vendor anad

forbidding the reyistraztion ot any

pzrson other than the Fiuso

Defecndant. as transferee cr proprictor

or of any instrument affecting such

estate until after notice of the

intend«d registration or dealing be

gyrven to or unless such instrument

be expressed to bLe subject to the

claim of the First Dofendant.”
Dr. barnett's response was that such a contention was never advanced
eiichzr i1n this appeal; in the Court below or pronounced on by
vheobalds, J. in hws judgment. That was correct. What was incorrect
was his fucrther statamant that il would be untair for chis Court to
tarke the point al rhis stage.

The mode by wbici. this Court hears an appeal is by way of
rzhcaring: sec kule 12 of The Const of Lppeal tules L%uz, This
court sehearvs from the pleadings in an instance of a point of law
which could b2 decided at the chreshold. 1In othesr instences, Lhe
avidencae adduced before th2 juage below is also referred to., it
cculd not be otherwise as this was Lbhe mude of rehearing Chancery
apr2als wvhich was adepted by all app=al courts when writs of errors

wore abolishad and apneals permiti~d or the common law sidec. dJee
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Quilter v. Mapleson lsbzj 9 G.B.D. p. V70. Here is how Lord Wright

puts the relearing point in Powell v. Streatham ;1935 4.C. at 2063:

an effect, therefore, the rehearving is
very different firom the original hearing:
1L is a rehearing on docunents, also che
shorLhand notes, whereas the judge who
originally heard the case botlh saw and
heaid the witnesses, and during an
examination and cross~enamination, often
pcolonged and searching, had abundant
opportunity of forming an opinion as to
their relative trusiworthiness or the
reverse." (kEmphasis suppliea)

Lord Wright ¢as dealing with an appeal con facts and earlier observations
of Lord Macmillan musc be underscood in that light. Jo understood
they pinpoint that an appeal by way of rechearing is on fact as well

as less. Here ius how his Lurdship puis it al p. 250:
" But. the case was tried by a judge
sitting alone, and on appeal from the
détision of a judge the Court of appeal
and this House have a dulLy Lo exercise
cheir jurisdiction as tribunals of appeal
on fact as well as on law, a jurisdiction
which your Leirdships have never hesitated
tc exercise when satisfied that the Courts
below have erred on a guestion cf fact."”

Lord Atxin at p. 455 was of the same mind. He said:

"... I wish Lo expiess my concurrence in
the vicw cthal on appeals from the

decision of a judge sitting without a jury
the jurisdiccion of ithe Court of Xppeal is
free and unrescricted. The Court has to
rehear, in other viords has the same righl
to come to decisions on ithe issues cf

tact as well as lawv as the trial judge.”
(biphasis supplied)

o entysenched 1s this principle in appellate wori. that it was

applied in two of Lhe cases cited by the appellant. in Sanders v.

Sanders i1¢02, AlA L.R. Ch. 377 Jessel, IM.R.; said at 373:

;

3]

The appeal, however, is f{rom the
judgment, not from the reascns given for
it, and noi infrequently a judgment can
be suppected on grounds nol taken in the
Court below." ...

“hie other instance appears in Trustee in Bankruptcy of Bowring-

Hanbury v. Bowring-Hanbury (1943 i all E.R. &Y. “here at p. 50

Lord Clauson delivering the judgment of the Court of hppeal said:
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-t remains,; hovever te deal wath

an entirely aifferent point, which was
teilseu fcr the first came in this courc."

-n the light of all this the appéllant's claim ought therefore to be
dismissed at *he outsec of this app=al on the ground that, the proviso
to Section 70 of the ict defeats her claim.

How the case was conducted below

Theobalus, J., decided the matter con the plsadings and the
evidence which he accepted. Particular note must be made of paragraphs
z and 3 of ithe amoended statement of claim which was guoied above.

Here are his fincangs of fact:

... Merely laving on the land for the

statutoyry period is not by itself

sufficient for adverse possession to run

against the true owners." ...

This finding was based on the evidence of the appellant where in
relation te bel commencing occupation she said, "Uimcon asked me to
go and Leie carce of him - his condition was very bad." 1i nust be
borne in mind that Uimcon was jointly with Henrvy the first registcred
cwner. lle continued his findings thus:

" 1 accept the evidence that plaintiff
was at iLimcs pald for hen services and am
not concerncd with the frequency or adequacy
of such payments. The importance of it is
thet plaintiff was all times awairo of the
cepacity in wiich she was in occupation of
Iwuber Lhaw's land that is as a caretakes
to protecrt the interests of the true owners
all of whom resided clsewhcecre and woere
vherafore in no pusition Lo lecok after the
propzrty on their own behalf. .ndeed the
concoern of Conscantina Shaw chat che
prenises should be Licplt busied is nok
without significance. 2. «. ‘londition cf
house was liveable then - L was concerned
wiarh how 1o stoyed.' ‘lanted place Lo look
good,® ‘Plac. belenged to the shews.,'!
this rs che attitude cof a tamily membexn/
cuner who had long before migrated te the
U.G.iv. and was gainfully empleyed there
apru evenu became a citizen.”

‘"his approach tec the iindings was supported by lkr. Goffe for the
first. responuent and rightly so,as affer Reuben's death the appellant
saida uimecn bought off Benjamin's interest and further she said
"Simeon tell me all the time he is nol selling the land" and she

admitted that Uimeon gave her money.
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Once those findings were made, theres were cases which the
appellant cited which reinforced the judge’'s findings. Take

Hughes v. Griffin (15069} 1 &All E.R. 400. it p. 4t4 Harman, L.J.

cites Moses v. Lovegrove (1952; 1 all E. K. 1279. At 1259 Romer,; L.J.,

said:

" ‘it scens to me chat one can, in
aduition to looking at the position and
cights of the owner legitimately look
also at the position of the cccupier
for th¢ purpose of seeciny whethexr his
occupdtion 1s adverse. in my opinion,
if one looks to Lhe position of the
occupier and finds :that his righu to
occupation is derived from the owner
in the form of permission or agrecment
or giant, it is not adverse, but it it
is not so derived, it is adverse, cven
if the owner 1s, by legislation,
prevented from bringing ejectmant
proceecdings.’ “

Cairns, L.J., in Hughes (supra) was of like mind for at p. 4406 he
said:

“... 1f that was the position, then in
ny view the decision of this court in
Cobb v. Lane [195Z; 1 4ll E.R. 11Y9 is
conclusive against the running of the
statute in favour of the testacor whilst
he was a licensce. #ll three of the
learncd Lord Justices in thai. case made
1t Lhe basis of their judgments that,
once a persen in exclusive possession
15 found to be therc as a licensee, hc
could not acguire rights under the
statute—— because he was not in advexrse
possession,”

To my mind the learned jucge must have taiken this aspect of the law
intc account although he did nct expressly mencicn it. 'the learned
judge also specifically menticned che Certificate of Title thus:

"e.e. Sevzral mewbers of the Shaw famisy

arce now registcred on the Cextificate of

Title and indeed one lenry Shaw

inow decensed) had cuntracted to scll his

interest in the land ‘o Line 1lst Defendant

Ceystal Coast Development Company Limited.”
Generously construed, iL could be contended “hat the judge based
his conclusions in part on the effect of the Certificate of Title

althcugh regrettablly he failed to expound the law in Cections o8 and

7¢ of the Act and Chisholm v. Hall. (supraj
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it should be pointed out that, had the appellant in her

statement of claim included an averment based on the principle stated

in Ramsden v. Dyson Law Rep. 1 H.L. 129 and developed in Plimmer v.

Mayor of Wellington [1083-84; 9 Appeal Cases at G99, the appellant
might have acquired an eguitable interest in the property. She told
the Court that she had built a substantial house on the land which
was completed in 1903, She had also cultivated 3% coconut trees as
well as bananas, cane and breadfruits and thac she sold the produce
end kept the funds. she also rented out a plot of land on which a
house was constructed and built four wooden cabins. On the basis of
this evidence and coupled with the relevani pleadings, a Court might
have found that the appellant had écquired an eqguitable interest in the
propexty and granted the appropria.e relief which may have been
compensaticn. Of course, any such tinding would have had tc take into
account the dates on which coconut ygroves and permanent structures
commenced and the nature of the acquiescence. 'This was vital as a
notice to quit was served on her in 19&3,

To my mind, 1t is unnecessary to go into the details of all
uhe cases cited by Dr. barnett in his elaborate submission. 1t is

sufficient to cite one as i1t is so appropriate. Archer v. Georgiana

loldings Ltd. 1974} 21 W.L.R., 431 at 430 puts the law thus:

”n

The onus of proving that the true
owner has been effectively dispossessed

is on the party who alleges it. The
guestiion whether this onus has been
discharged does not alvays admit of a
ready answer. at the outset it is
nccessary to appreciate the diffcrence
betwecen‘dispossession’ and ‘discentinuance’
cf possession.

"The difference,; said Fry, J. in
Rains v. buxton (lsfG) 14 Ch, D.
537, 49 L.J. Ch, 473; 43 L.T7. 8@,
<t W.R. 554 betwren 'dispossession'
and ‘'disconvinuance' of possession
wight be expregsed in this way: the
one is where a person comes in and
drives out the othcrs from
possession, the other case 1is where
the person in possession goes out
and is followed in by others.'

The mere fact that the true owner
does not make use of his land does not
nccessarily mean that he has discontinued
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“possession of it. Leigh v. Jack (iL79)

5 Ex.D. 2064; 49 L.J.y.B. 220; 42 L.T. 463;

44 J.P. 488; 28 WiR. 452, Non-user

is equivocal. Te establish discontinuance

it must be showh positively that the truc
owner has gone out of possession cf the land,
that he has left it vacant with the intention
of abandoning it. Evidence of lack of user
which is consistent with the nature of the
land in issue and the circumstances under
which it 1s held is not sufficient to
justify a finding of an intention to abancon
and thus of discontinuance. Tecbild Ltd.

v. Chamberlin (1999) 20 P, C. Reports."”

These words are apt, as Theobalds, J.;, found on gooud evidence that
the appcllani was a caretaker for the property and continued thus until
she was seLch with a notiée fo gquit. In these ciccumstances; she
could never have proved that the true owners, the Shaws were dispossessed
or had discontinued possession. i therefore agree with the determina-
tion made below.

it is sufficient to say that I would aifirm the orxder bLelow
both on the findings of the learned judge and the alternative basis
in law adverted to previously. The taxed or agreed costs of this

appeal should go to the first respondent.




BINGHAM, J.A. (AG.)

This appeal is frcm a judgment of Theobalds, J., entered
on 14th July, 19¢9 in which he rejected the appellant's claim for
a declaration te be the fee'simple owner along with certain other
reliefs, in respect of certa;n lands situated at Long Bay, legril
in Westmoreland and registered at Volume 1035 Folio 298 of the

Register Book of Titles. He also ordered costs in favour of the

first, third and fourth respondents, such costs to be agreed ox

taxed.

This judgment followed a hearing covering a period of three
days.

Before us the hearing of this appeal lasted for two days
during which cne main ground and several supplementary grounds
relating to the findings of fact arrived at by the learned trial ‘judge
were exhaustively and critically examined and challenged by learned
counsel for the appellant. uriously enough although the writtlen
judgment of the learned trial judge was berefc of any specific
reference to the guestions of law which arose for his consideration,
ground 2 of the grounds of appeal challenged the judgment on the
basis that:

“2. That the learned trial judge misdirected
herself on the facis and the law and
applied the wrong principles of law and
came to conclusions which were wrong."

Theobalds, J. in a relatively short written judgment made
a number of crucial findings of tact which for the purposes of this
judgiment., it is necessary for me Lo make reference to two namely:

“k. Geveral members of the Shaw family
are now registered on the Certificate
of Title anéd indeed one Henry shaw
(now deceased) had contracied to sell
his intereqt in the land to the )
1st Defendany Crystal Coast Development.
Company Limiteq,*

In assessing the plaintiff's evidenéq he also found that:
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"2. ... two aspects of her cross-
examination weakened her claim.
Firstly, she admitted that after
Reuben's death she accepted Simeon
as owner of the land and on two
occasions she appeared not to be cla
claiming ownership."

The first finding was relevant to the issue raised on the
pleadings as to the effect of the issuance of a registered title to
certain of the beneficiaries of Reuken Shaw on any claim of an
adversary nature by the plaintiff. 1 shall return toc this question
later on. Suffice ic to say that regrettably, Lhe learned judge did
not. examine this matter. Had he done so, it would not only have
"weakened" the appellant's claim, it would have so materially affected
the bona fides of her claim to such acts of adverse possession going
back to July, 1954.

The second finding was, when examined, also a proper basis

for his conclusion that:

"I accept the evidence adduced by the
defence that the plaintiff was merely a
caretaker continuing on the land with the
approval of members of the family after
Reuben's death."

The appellant.’'s claim of adverse possession commencing from
1954 in order Lo succeed meant that the onus of proof was on her to
establish a claim that required:
"Some affirmative unequivocal evidence
going beyond mere evidence of discontinuance
and consistent with an attempt Lo exclude

the true owner's possession.”

per swaby, J.A. in Archer v. Georgianna Holdings Limited 11974;

21 W.I.R. 431.

The nature of the appellant's claim

The appellant Aneita CGrant had been let into possession
of the property in dispute by Simeon Shaw when his father Reuben Shaw,
who was her uncle took seriously ill in early 1954, and required
nursing care. Reuben Shaw died in July 1954. Before his death, according
to Aneita Grant, he is alleged to have told her "anytime I dead you
must take the land.” However, no deed of gift or other instrument

sufficient to convey the property to the appellant was executed, hence
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no property passed to her.
Following upon. the death of Reuben Shaw the -
plaintiff, based on her account, carried out certain acts of
possession demonstrating her control over the property, e.g. renting
a house spot, planting coconut trees and building a new house - this
last act, however, was carried out after the writ had been filed by
her in 1903 and could not therefore advance or assist her claimn.
When the appellant's claim is examined, it is in my opinioq,
unfounded both on the facts, based on her own testimony as well as

on the law which 1s applicable.

Under cross-examination, she said (referring to the property):

" 1 accepted it as Simeon's land.
after Simeon died 1 started to cultivate
it. Up to Simeon's death I repaired the
house. Is me plant all the coconut trees
on the land."

tShe also said:

"In 1982 I build on the land. Benjamin
never repair the house when Connie come to
Jamaica. 1 said, 'if you think it is right
for me to care uncle Tom and Simeon and
don't get anything.”

She later recited that:

"L know piece of land cut off. Simeon
was then in possession in 1972 ... before
Uimeon died he say he is not selling the
land sc 1 take chargye of it as the land is
ithere and nobody come to claim it so I
continued to occupy it and first (sic) 1
built was in 1983."

From the above evidence, it is clear beyond peradventure
that during the lifetime of Simeon Shaw, the plaintiff acknowledged
his claim as to ownership and control of the property in dispute,

and along with it an equal right to grant her permission to stay in

the house to nurse nis sick father and to remain in occupation following

his father's death. It follows from this that no claim of an adverse

nature could arise during the lifetime of Simeon Shaw.
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it is in the nature of the appellant's testimony, referrcd to
akcve, that supports the contcntion of Mr. Goffe that the licence grant :d
te her in the capacity of nurse Lo Reuben chaw, contrary to
Lr. Larnett’s submiébiuh,did hoL cease with his Geath. 1t concvinued
Lhrereafiecs in a chanyged siluation as a caretaker of the property.
Thi¢ centention in the light of her own admission has werit.

Such acts of an adversary natuwre whereby she sought to
aGvanze her clai» o owiership did not commence unitil 1553 and
s after whan the appellant said that she built a house along with
four movabla houses on the land., L. 1s of some significance that. this
activity occurred at. a time when the present litigation was either
commehced o: opeing contemplated.

oy virtue of her acknowledgement of the title of Simeon shaw
Lime would not cormencs t©o tun in her favour until after his death
i Jonuary. 1972. Wwhen the nature of her occupation during ihe life-
ane of Zimeon ochaw is exanined,; the highesc that such possessory acts
'ould. amount Lo, would be in the capacity of a licensee, As i% was
Jimeon uhaw who, by virtue of his beneficial interest, was the grantor
c¥ 'hz 2erm’ssion to the appellanc to be on the propcrty, while such
~ ~.a=rs continucd no adverse claim could arise duving his lifetime
c¢ 28 Lo causg rime to run in her favour.

Romer, L.J. in Moses v. Lovegrove {1952 1 All E.R. 1279,

PL8N2) 4 y.E.D. 523 applied in Hughes v. Griffin (19u9) 1 sll E.K.

4uli at 4t4a I-F puts ti¢ maticr this way:

“11 secme o me that ore can in addition
o loching at the posicion and rights ot
Live owner leglitimabely look also an the
pusitice of the occipier foir the purpose of
cosing Jhether hir occupation is adverse.
wn my opinion, if cne looks to the
posiition of the cccupiue and finds that
his_ raght to nccupail.lon :s derived trom
GG owner in Gbhe {orm of permission
C._agr. ement or grani, ot is not adverse,
but .f it 1s nol so derived it is adveise
aven iF the owney is by legislation
provented from oringing ejectment
procecdings," (Emphasis supplied)
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apact. from the evidential situation, the appeal must fail
as a matter of law for the further reason that when examined the
appellant's claim sought not merely a declaration that she was the
fee simple owner by virtue of adverse possession from 1954, but she
also sought at paragraph & of the amended statement of claim
(page 5 of the record) the following relief:

“8. And che Plaintiff claims against the

Defendant -

(a) For a Declaration that the
Plaintiff has acquired Title
as Fee Simple Owner of the land
comprised in Cextificate of
Title registered at Volume 1U35
Folio 29¢ of the Register Book
of Titles;

(b) For an Order directed to the
Secondg Lefendant that the Plain-
tiff be registered on the
Certificate of Title referred
to at a. above as Fee Simple
nbsolute Cwnel;

(c) ‘'That the Cavect lodged by the
Ficst Defcndant be withdrawn;

{(d) Costs;

(e) sSuch further and other relicf
as may be just."

This claim referred to the acquisition by Simeon and

Henry Shaw, of a registered title in respect of the lands the subject
of the claim on tch Hay, 1967, as joint tenants in fee simple. It
was this titlc which the appellant now sought cancellation of, and

io have her name registered thereon as the fee simple ovwner. This
title by virtue of sections o8 and 70 of the Registration of Titles
act would have defeatad any claim to adverse possession by the
plaintiff from 1254. n this regard the dictum of Lord Jenkins in

Chisholm v. Hall {1959 7 J.L.R. iG4; (19595 1 W.1.R. 413 in dealing

with this very gquestion is apposite. in declivering the judgument
of the Board of the Privy Council he saia:(pp. 175 and 421 H-i of the

respective reports)
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"The scheme of section UY9 (now 70) is
reasonably plain. The ragistration of
cthe first proprietor is made to desiroy
any rights previously acyuired against
him by limitation, in reliance no doubt
on the provisions as to the investigat.ion
of the title Lo the property and as to
the notices and advertisements which are
considercd a sufficient protection to
anyone claiming any rights of that
description. But from and after che first
registration the first proprietor and his
successors are exposed to the risk of
losing the land or any part of it under
any relevant statute of limitaticns to
sone other person whose rights when
acyuired rank as if they were rogistered
incumbrances noted in the certificate,
and accordingly are not only binding

upon the proprictor against whom they

are originally acquired bul displaced

by any subseqguent transfer: or
transmission,”

The effect of the fivst registration of the lands in aispute
~ £imeon and Henry Shaw in May 1957, therefore, was to destrcy any
“uch claim that the appellant may have had ito th2 said lands prior
" that date.

filthough raised on the pleadings, this point was not advanced
v zounsel at the hearing below or considered by the learned judge.
“nzrned counsel for the appellant seized upon this fact to contend

At it oughl not in the circumstances, to form the basis of a matterx

Talling foir consideracion by this Court. I must stoutly resist any
such centention., in my opinion, it ought to be considered.

it 1s worthy to mention in passing that in two of the several
sothorities relied on by Dr. Larnett,; there is clear dicta in which
“he va2ry same quescion was considered by the Court.

in Sanders v. Sanders (J881L} 19 Cch. D 373, Jesscl, H.K, whilr

woknowladging the principle that once a title i1s barred or ¢xtinguisha’
st 7irtue of non-paynebt of rent [or thoe limitation period, it cannot
rovived, had vhis to say: (p. 379)

"if then therce was nothing more in the
cese, . think the appellant would have
been entitled to our judgmeni. The
appeal, however, is from the ju¢.,1gmentL
not from the rcasons given for it, and
not infr=guently a judagment can be
supported on grounds noi taken in the
Court below., That .nh my gpinion 1s SO
here." (Ewmphasis supplied)
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The learned Master.of the Rolls then went on to deal with
and deteimine the particular issue raised.

in Trustee in Bankruptcy of Bowrihg-Hanbury v. Bowring-Hanbury

t1943j L All E.R. 48 at page %0 H-51 B Lord Clauson in delivering the

judgnient of the Court of Appeal puts the matter in this way:
"it remains, however, Lo deal with an

entirely different point, which was

raised for the first time in this Court.

The plaintiff assumed for Lhe purpose of

this point, that the Statute bkegan to

run from June 1925, the last date on which

a payment was made on the account of the

debt but contendad that in computing the

period of v ycars referred to in the act,

the term subsequent to March 17, 1931,

must be disregarded since that datec owing

to the fact that the wife had appointed

heyr husband her executor; there was only one

hana to pay and to receive and that in

conseyuence as it was said the operation

of the Statute was "suspended" and the

statute ceased to operate while that

state of affairs continued."

(Emphasis supplied)

His Lordship then went on to consider and to decide the matter.

As the contention of learned counsel for the appellant is
that time in favour of the appellant commenced to run from July 1954
and has been continuous, the question which naturally follows
therefore is as to whether, assuming this to Ee so, there was any act
intervening to bring about a cesser of such a state of affairs? This
yuestion would, therefore, in the light of the decision in

Chisholm v. Hall (sup:sa) admit of an affirmative answer for the

reasons stated.

in conclusion, it is not necessary to go into the merits
of any claim arising after Simeon Shaw's death in 1972 and 1943 when
this action commenced as such a period would not quélify under
Sectiomns 3 and 30 of the Limitation of iActions iAct so as to bar the
title of the registered owners and those claiming undexr them?
(lst, 3rd, 4th, 5th and éth respondents).

When the findings of the lecarned trial judge on the material
issucs of fact are examined, therefore, it is clear that he had

sufficient material on the evidence presented to come to the conclusion
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¢ whach he arrived.
1+ would accordingly dismiss the appeal and affirm the
judgment. of the learned ctrial judge with an order for ccsts as

proposed in the judgments of Carey, P. (ig.) and Duwner, J.A.



