JAMAICA

IN THE COURT OF APPEAL
SUPREME ZOURT CIVIL APPEAL 123/2000
BEFORE: THE HON MR. JUSTICE FORTE, P.
THE HON MR. JUSTICE BINGHAM, J.A.
THE HON MR. JUSTICE PANTON, J.A.
BETWEEN: DUDLEY C. GRANT DEFENDANT/APPELLANT

AND DAVID L. McHUGH PLAINTIFF/RESPONDENT

Dr Lioyd Barnett and lan G. Wilkinson for the appellant

Garth McBean instructed by DunnCox, for the respondent

October 10 &11 2002 & September 29, 2003

BINGHAN, J.A:

respe:ct of this appeal at the end of which we allowed the appeal and set
asicis the judgment entered below.. We entered judgment for the

appellant and ordered costs both here and below to him, such costs to

be taxed if not agreed.

Al the time of handing down our decision we promised fo put our

reasons in writing. This is a fulfilment of that promise.

~n the aforementioned dates this Court heard submissions in



The maiter giving rise to these proceedings arose out of an
Agrzement for Sale of certain lands situated at 128 Brunswick Avenue,
Spanish  Tvywn in Saint Catherine. On September 26 1986, the
defend ant/appellant in his capacity as, and hereinafter described as, the
“vend.or” of the said property, <ind, the plaintiff/respondent hereinafter
refarred to as the “purchassr” executed an Agreement for Sale. The

agreement recds as follows:

"A.GREEMENT FOR SALE MADE THIS 26™ DAY OF
SEPTEMBER 1986 WHEREBY IT IS AGREED AS FOLLOWS:
‘VENDOR: ME. D.C. GRANT

22 MLEXANDIFR PLACE, HIGHFIELD
SPANISH TOWN 2. .

PURCHASER: MR. D. MGCHUGH

22 CLARENCE AVENUE

HAMPTON GREEN, SPANISH TOWN
DESCRIFTION: POKTION OF 128 BRUNSWICK AVE
OF PRIOPERTY SPANISH TOWN

Furiher to our many discussions on the subject the
conditions of Sale and Agreement are stated
hereunder:

it is a vital part of this agreement and should be
adhered to, ihat whatever is the name of your
present Assermbly “The Church of Jesus - 128
Brunswick Avenue” shall prefix that name.

Further to cur talk and subsequent deliberations
with my parties concermned fthe decision was
taken to sell the portion of the premises, on which
the church building is being constructed, for Two
Hundred and Thirty Thousand Dollars
($J230,000.00). A down payment of One
Hundred Thousand Dollars (J$100,000.00) is
required. However, to conform with your request,
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we have agreed to accept the down payment
in two parts as follows: Eighty Thousand Dollars
($80,000.00) which is to be paid by the 25"
instant and Twenty Thousand Doliars ($20,000.00)
is to be paid six months from the date of the first
down payment. The frontage of this portion of
the premises is approximately 83 ft wide, n. side
200 ft and s. side approximately 190 ft. And the
church building is 41x105 ft., including office, rest
rooms, prayer room, etc.

The portion of the premises on which is the three
section shed has a frontage of approximately
40ft. This portion is not for sale at the present
time:.. But | can assure you that whenever | am
ready fo dispose of same, if you so desire, you will
be given first preference. It will be officially
vaialued and solel 1o you — “The Church” at a price
4.3 pe negofiated.

whenever you have made the first down
payment you may start fo occupy the premises
in accordance with the terms of the Agreement.

After thirty-six months of the final down payment
of Twenty Thousand Dollars {J$20,000.00) you
should then start paying to the writer, his wife or
_his.daughter Elaine Jones the balance which wil

be in the form of monthly installments. This

payment will cover a period of seven years and
conform to the then current mortgage rate of
interest, less five percent (5%) given by
commercial banks and other similar lending
agencies.

If you so desire to close the deal before the
presciibed periods a rebate of interest will be
given in accordance with that obtained from
comrercial banks and similar lending agencies.
It must also be borne in mind that after the first
down payment is made if you failed to pay the
final down payment of Twenty Thousand Dollars
(J$20,000.00) within the prescribed six months
pieriod, without consuliation and agreement, fifty



percent (50%) of the first down payment will be
regarded as being forfeited, and the whole
fransaction will become null and void. In such a
sifuation, if you have carried out any
improvement on the building, satisfaction would
be obtained as stated in the other section of this
Agreement.

Please continue to be reminded that the section
of the premises on which is the church building
was officially valved at Two Hundred and
Seventy Thousand Dollars {J$270,000.00) and, it
must be remembered that the amount which will
be accepted for the portion of the premises
represents a very great reduction of that which it
is worth, and must be regarded as my extra
contribution towards the establishing of the
church on site.

It must also be borne in mind that the fees for the
government, attorney, et al, must not be part of
the amount which is to be paid to me. You
having obtained the premises so cheaply such
fees are really infinitesimal indeed. If it is a legal
demand that the vendor must pay the fees
Rimself upward adjustment will have to be made
to the selling price of the premises to suit the
situation.

if at the expiration of the thirty-six months period,
pius three months, you fail, without consultation
and agreement, to start paying the monthly
instaliment, the amount of One Hundred
Thousand Dollars  {J$100,000.00), which you
deposited as down payment will be regarded as
being forfeited. Also, the transaction will be
considered forfeited if after you have started to
pay the monthly installment you, without
consultation and agreement, fail to continue to
do so for a confinuous period of three months or
an aggregate of six months.

Upcn such eventuality | think that it would be
orly reasonable to have a valuation carried out



or, the premises, bearing in mind the
irnprovement that you have made to same over
the period, with a view of having it sold to a
suitable  crganism, and reparation made
proportionctely to all parties concerned, and so
bring the rnatter to satisfaction. Reparation will
not be a part of any down payment which will
have already been forfeited.

It shouldd be noted that the sale of the church
premisess does not include any of the material in
and outside of the shed, nor any metal,
excluding reinforcing steel bars, in and outside of
the church building. All material used as decking
will be on loan to the purchaser until the siab is
costed.

However, the floor tiles — about 1,500 of them, 4"
buitding blocks - about 500 of them and eight
sheets of 2" ply board are included in the sale,
also all windows simmilar to those already installed
in the rear section of the church building. It
might be necessary for me to inform you that |
have ftitle and diagram for the premises;
registered at Volume 1143 Folio 80 and it has no
encumbrances. The new ftitle will be prepared
for you to coincide with the completion of

Signed .C. Grant
Vendor
Witness

Signed D.L. McHugh
Purchaser

Witness."
The Agreement for Sale was not one drawn up by an attorney-at-
lav/ versed and skilled in the art of Conveyancing Law ancl executed after

consultation anci negofiation between the parties and their legal advisers.



Such a course would have no doubt produced a draft agreement' which
would then be examined for any changes to be made and arising out of
this would have been the final formal contract engrossed drawn up and
executed by the parties and their respective attorneys-at-law. The partie s
for reasons best known to themselves undertook to be their owrn
conveyancers.

Following the Agreement for Sale, there was an exchange of letters
between the parties. These were concerned at the outset with
accusations of a personal nature. Later they related to the subject
premises. - - =

On September 25 1987, the purchaser wrote to the appellant
making an offer of $50,000.00 to purchase a lot of land referred tc as 1284
Brunswick Avenue, which was part of the land registered at Volume 1482
Folio 80 but which was not part of the land the subjeci of the Agreement
for Sale (the church land). The vendor had undertaken to give “the right
of first praterence” to the purchaser if and when he decided to dispose of
this portion of the property. This offer of $50,000.00 was rejercted by the
vendcr in a letter dated July 20 1987. It is of some importance that the
Agrzement for Sale had provided for an official valuation of this portion of
the property carried out by the vendor as a pre-condition of any offer for
sale being favourably considered. As the letter stated, the right of first

refusal was dependent on the purchaser within two weeks cof the receipt



of the letter, indicating acceptance of the vendor's offer to purchase the
land in question for $70,000.00. If the offer was accepted, the purchaser
was required to pay the entire o_moun’r within two months of October 7,
1987.

The response of the purchaser was to make a counter offer in a
letter dated October 30, 1987. He now offered to purchase that portion
of the property for $60,000.00.

It was following this exchange of correspondence that the
purchaser consulted their attorneys-at-law, Miholland Ashenheim &
Stone, and by letter dated November 24. 1987 they wrote to the vendor
(appellant) @ memorandum couched in the followiha"rér}gs: .

“Mr. D.C. Grant
22 Alexander Place, Highfield

Spanish Town 2

Dear Sir,

Town

We act for Mr. D.L. McHugh and have
been instructed to represent our client in
connection with the purchase of the
abovementioned premises

We would be grateful if you would let us
have a copy of the ftitle or titles relating to
both portions of the premises and the sub-
division approval with aill attached
conditions, if any.

With regard to the purchase of the porfion
of the premises not containing the church



building, we nove from your lether of June 8
1987, that you referrad io the fact that our
client ves not agrecable to vour asking
price and requested to make an ¢ fer. Our
client has i fact raade two offers both of
which haver been rejected by you. In the
circumstances, we would e grateful if you
would let us know what amount unciar you,”
asking price you would consider an
acceplable sum for our client to offey;.

We look torward to hearing from you ¢t
your exarliest convenience.

Yours iaithfully,
Milholland, Ashenheim & Stone (Sgd."

From the tenor cf the letter the attorneys were centending 3 that it
was the vendgf yha had refu§9d to negotiate an acceprabia offer or the
purchase of the remainder of e oroperty. The - Corresoonde  NCe
exchanged between the parties indicate howe .ar ¢t there was g fi M
offer made by the vendor in his letter of October 7, 1v7 which \Was ~gy t
accepted by the purchaser. This letter stated:

“If within another two weeks of the receipt of *his
letter, | obtain your assurarice that ere two
months of the date of this letter you will purchase
the premises in queastion for the amount of
Seventy Thousand Dollars {$70,000.00) in full, you
will have the premises without fail.

If the above amount or a suitable sum ard
adjusirnent according t¢ what you have
mentioned in your letter cf September 29 1987,
cannot be made to procure the rest of the
premises within the time stated in the letter, | will
have no alternative than to immediately arter
that, sell same to other interested parties.”



As the offer by the vendor (appellant) was one made in keeping
with the terms and «onditions laid down in the written Agreement for Sale
datec September 26, 1986 the effect of this refusal by the respondent
meart that the vendor was entitled as a result to regard the right to first
refusal as determined, and, to look to other interested parties to acquire
the remaining portion of the property.

The attorneys-at-law for the purchaser (respondent) by letter dated
June 8 1989, (Milholland Ashenheim & Stone to W.A. Rhoden), to the
attorney-cit-law for the vendor, made a subsequent offer of $75,000.00 for
the remaining port of the property.

Tne response of Mr. Rhoden in a letter dated August 10 1989,
indicaited that this offer was not accepted. The reasons for the refusal of
the offer as set out in the letter were to this effect:

"As was pointed out in mine to you dated the

17 April 1989, my client is now obtgining an..

official valuation on his behalf upon the receipt
of which you will be advised of the price he is
asking, for the premises to be sold.”

(Emphasis added)

As can be seen the terms on which the vendor (appellant)
undertock to seil the remaining portion of the property to the purchaser
{respondent) were expressly set out in the agreement of sale. It was on
fne tasis of a price fixed on an official valuation done at the vendor's
'zguest.  The consicleration price was not one, given the tenor of the

‘=trrespondence passing from the purchaser and his attorneys-at-law for
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them to make. In this regard the valuation report mentioned and referred
to in the letter dateci June 8 1989, (Milholland, Ashenheim & Stone to
Winston A. Rhoden) referring to the subject property and describing the
price being offered stated inter alia:

"As you can see the fair market value is
appraised at  Seventy-Five Thousand Dollars
($75,000.00). Our client has instructed us to advise
vou that he is prepared to purchase the said
palance for that price.”

However well meaning and intentioned that offer may have been,
it was not in compliance with the strict terms and condiﬁons set out in the
contract made by the parties. o

The vendor (appellant) sought to rely on four original grounds and
six supplernentary grounds of appeal. These read:

“(13 That Mr. Justice Harrison (“the learned frial
judge") erred in law in ruling that there shall be
spacific performance by the defendant of the said
Agreement for Sale.,

(2) The learned trial judge ered in law in
failing to iind that the plaintiff had no right to
specific performance as he had failed to pay the
sums due within the time specified in the said
agreerment and as such the defendant was
entitlea 1o repudiate the said agreement.

(3) The learned trial judge erred in law in
deciaiing that under or by virtue of the said
Agrezment for Sale the plaintiff was entitled to a
right of first refusal for the balance of the said
lanci situate at Brunswick Avenue aforesaid as
there was no consideration from the respondent.
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(4)y The lzarned trial judge erred in law, in that
he misinterpreted the case, Enid Phang Sang v
sudeall & Sudeall (1988) 25 J.L.R. 226 (CA.; Jam)
in respect of its application to the facts of the
instant case.

(5) The learned trial judge erred in finding that
on a construction of exhibit 2 (letter dated 16™
rebruary 1990, from picinfiff's attorneys-at-law o
defendant) and exhibit 3 (letter dated 22nd
Fetrruary from defenclant to plaintiff's attorneys-
at-iaw) there was an unequivocal acceptance
of the offer made by the plaintiff {p. 27 of the
Riecord of Appeadl).

(6) The learned judge erred in law in finding
that time was not of the essence of the contract

in respect of the payments which were to have
peen made thareunder By the purcnaser.

(7) Thelewned judge erred in law in ruling that
the case Enid Phang Sang v Sudeall & Sudealt
(1988) 25JLR. 226 (C.A, Jam.] was
distinguishable from the facts of the instant case.

(8) The leamed judge ered in law in
misintferpreting and/or misunderstanding the
__case, Smith_v_Morgan [1975] 2 All ER. 1500,

particularly regarding its application fo the

instcant case.

(9) The learned judge erred in law in finding
thaat on the evidence, the appellant/defendant
disprived the plaintiff of the opportunity to
exercise his right of first refusal.

(10) The learned trial judge erred in law in
declaring that under and by virtue of the said
Agreement for Sale the plaintiff was entitled to a
right of first refusal for the balance of the said
land as no such relisf was claimed in the Writ of
Summions.”
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In advancing his submissions Dr Barnett sought to argue grounds 1, 2
and 5, and to fallow this with grounds 4, é and 7, which dealt with “The
Right of First Refusal."”

Referring to the Agreement for Sale (exhibit 1) and having read the
document, counsel submitted that from the agreement itself it was clear
that the parties themselves agreed that «a failure to pay the final down
payment of $20,000.00 would have amounted to a breach of the
contract leading to a forfeiture of 50% of the deposit.

The court's attention was drawn to the condition in the agreement
as to the re;sponsibility far th? f?m md costs of obtaining title in the
purchasei's name. This provided féf "rhé purchcsef | to undertake this
obligation, failing which, were the vendor required to pay his half share of
the costs, there would have to be an upward adjustment in the purchase
price to compensate the vendor for the reduction in same.

Dr Barnett submitted fhat from the terms of the agreement it would
appear thet there had to ive strict conformity with the requirement as set
out in the agreement.

Cn a reading of the final paragraph it appears that:

1. The first payment of $80,000.00 had to be paid
and was »aid on time,

2. The kalance of the deposit was paid in April
1987.
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The remaincier of the purchase price of $130,000.00 was due to be
P over seven years, commencing as from April 1, 1990.

Dr Barnett orgued that the dispute arose over the conflicting views
of the provisiors in the agreement. These related to (1) the timetable in
relcifion to the payment for costs of abstracting title (2) the responsibility
for the: same and (3) the terms in the agreement providing for an upward
adjustment in the purchase price should the vendor be called upon to
L>ear his half cost of obtaining title. The vendor contended that there was
never ary variation of the contractual Terms.

the purchaser’s .con’{enﬁm} Wés-“—lrfrut ’rh;re’;wus a vadation of the
corractual terms in so far as there was an offer of ecr}iéﬁbdymenf of the
tsedance of the: purchase price. Dr Barnett drew the court’s attention to
trie following:

1. A letter dated February 12 1988 (Grant to

“bundile).

2 A letter doted February 16 1990 written by the
purchaser's attorneys (exhibit 3) at pages 9 to 10
supplemenial bundie.

This letter is trecited as amounting to an offer or proposal of an

earlier pcyment of the purchase price by the purchaser.

IDr Barnett subymitted that this is not so in law as the proposal did not

take into account the original agreement that a vendor would receive

McHugh) (at pages 19 to 20 of a supplemental
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the price (net $130,000.0C) free of any payment towards the costs of
preparing litle.

Counsel argued that the counter offer in McHugh's letter cannot in
law be treated a5 an acceptance of the offer made by the vendor. He
submitted that ihe correspondence confirms that the parties were not ad
idem cis to thez proposed varicstion of the contractual terms.

Dr Bornett referred to the letter of May 16, 1990 (exhibit 4) from
Milholland  Ashenheim and Stone to Dudley Grant (page 15 of the
supplezmental record of clocuments). He argued that in that letter the
purchaser's aitomey-at-law was contending that given the terms in the
collateral contract thss balance of $70,000.00 wouid not be paid until the
vendor produced ci registered title in the name of the purchaser. He
submitted that in ciny event the purchaser never accepted the vendor's
counier offer. By his response to that of the purchaser he contended that
thie new condilions as fo earlier payment of the balance of the purchase
pricze related to the conditions as to price and nothing else. Since this
situation rernained unresolved, the purchaser not accepting the terms
offered, ihe vendor was therefore entitled to freat the contract as at an
2nd. |

The question which then falls for consideratfion, was
whe'iher in those circumstances there was an agreement for sale.

As there was no conformity with the terms of the agreement as
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to the balance of the purchase price, this would have to be answered in
the negative.

Counsel argued theait in this case time was made of the essence of
the contract as the parties had by their agreement, so indicated by
setting out a timetabie for payment of the purchase price. The learned
trial judge by conciuding therefore that the purchaser was entitled to
treat the contract as rescinded, as no "time of the essence nofice” was
served on him, misses the point, given the schedule of payments laid
down in the Agreement for Sale. This made a failure to comply with that
schedule. o breach of an essential term of the contract thereby entitling
the vendar to rescind the contract.

The: learned tial judge's finding, [which amounted to an
acceptance of the submissions of learned counsel for the plaintiff

(purchcser)] as to no time of the essence noftice being served on him, was

~foundei oncan erroneous premise. It completely overiooked:

1. The timetable for payment and the sanctions laid
down in the agreement which could only be
interpreted as calling for strict compliance with its
terms.

)

Notices making time of the essence are part of
the Law Society's Conditions of Sale in England.
Such a condition may be imported into
Agreements for Sale in Jamaica drafted by
parties to contracts for sale of land. In this case,
however, these conditions were not incorporated
into the terms of the Agreement.
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3. It is to the wording of the agreement as to its
terms that one needed to look to determine
whether time was being made of the essence of
the contract.

The question of the right of first refusal (Grounds 4, 6 & 7)

Dr Barnett argued that from a proper reading of the Agreement for
Saale the language in which these terms regarding the right of first refusal
cire couched indicates that it was not intended to be treated there and
then as ci legaliy binding obligation, but an invitation to treat in the future.
This sta‘iement was not expressed in any way as a condition of the
agr2ement and vrequired provisions which ensure that pre-emptive rights
are: enforceable. Moreover that p;)rﬂon of the ogreem.enf\ which ‘refers to
the other parcel of land was conditional on a valuation being done by
the: veridor.

He argued that of the three essentfials for a binding and

“»nforceable agreement namely:

1. a1 defined suluject matter;
2. a defined jproperty;
3. an agreed purchase price

the only ascertainable matter is the property.

Dr Barnett sulbymitted that a pre-emptive right could only be secured
on the: basis that the purchaser pays the price demanded by the vendor
cr the highest price obtainable on the open market. This price is that fixed

in a sales igreement or a price fixed by some mechanism arranged
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between the parties. Unless one were to strike out the provision in the
agrreement re:lative to "price to be negotiated” there is no mechanism for
fixing the price. Counsel submitted that there would be the need
therefore, for some negotiation before fixing the price by way of
valuation,

Dr Barnett submitted that the order made by the learned judge
dos:s not reflect such a state of affairs. Since price is an enforceable part
of any Agreement for Sale of land, a declaration of rights can only be
eznforceable if it is related to the enforceability of such rights.

He relled in support an Smith. vﬁMfig_qn {1971] 2 All E.R. 1500 and
Brown v Gould et @i [1971] 2 All E.R. 1505. -

I the earlier case in the absence of machinery to fix the selling
price. the veridor's obligation to negotiate in good faith and to state the

price. which he is willing to accept was a matter to be considered. In the

~latter case; there was a lease with an option 1o purchase the said

Froperty.

" the instant case there is no uncertainty as to what the parties
intended but there was uncertainty as to how the price was to be fixed.
Therez first had to be some negotiations between the parties with a view to
ariving at an agree:d price. The court’s attention was direc‘req\’ro pages 8
to 9 of the notes of evidence. Counse! agreed that from an \exominoﬁon

of the evidenc.e contained therein it would not be correct to say that the
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vendour acted in bad faith in these negotiations. The parties failed to
come to a concluded agreement.

Dr Barnett submitted that when the correspondence which were
exchanged between the parties were examined, no right of first refusal
could survive what took place. The court's attention was directed to the
following corresponderice in the original bundle of documents viz:

1. Letter dated January 8 1987, Dudley Grant to
David I.. McHugh (pages 3 to 4).

2. Letter dated July 20 1987, David L. McHugh to
Dudley Grant (page 5).

3. lefter dated Joby 31 1987, Dudiey Gramt to David
L. McHugh (pages 6 to 8).

4. Letter daied September 9 1987 David L. McHugh
to Duclley Grant (pages 9 to 10).

5. Letter dated October 7 1987, Dudley Grant to
David L. McHugh (pages 11 to 12).

6. Letfter dated October 30 1987, David L. McHugh
to Dudley Grant {page 13).

7. Letter dated November 2 1987, Dudley Grant to
David L. McHugh (page 14).

8. Letter dated February 13 1997, Dudley Grant to
David L McHugh In~ge 27).

Counsel < ' arted that from the correspondence it is not possible

jor the respondent to say that he was not given the first preference or

Agtit of first refusal 1o purchase the said property as:

1. He either put forward offers which did not show
that he was accepting the vendor's offer and



19

there was always a failure on his part to arrive at
an acceptable purchase price.

2. All the negotiations over a period of 2 years
failed to come up with a price acceptable to
both parties. Added to this, there was nothing in
the evidence indicating any bad faith on the
par’ of the vendor.
He submitted that the basis reached by the learned trial judge, therefore,
for ordering the declaration sought, was fundamentally flawed.
Dr Barnett contended that it is clear that the dispute which arose in

the case: was over terms in the agreement and the price. He relied in

suppor! on Australion Hardwoods Property Lid. v Commissioner for

[ A

Railways [1967] 1 AIER. 731~ ~~
In the instant case, the respondent not having paid the balance of
the purchose price could not show that he was ready, wiling and able to

completz the Agreement for Sale. He cited in support Enid Phang Sang v

Conley Sudeall et al [1988] 25 J.L.R. 226.
- DrBarr;ef’rSt;bmmedTho’ronthe bcsns of The ‘reosoning of the court
in that case, the respondents in the instant case were not entitled to the
wider for specific performance. In the result he argued that the appeal
be allowed with the requisite order for costs as follows the event.

Mr M.cBean for the purchaser (respondent) in responding argued
that the learned frial judge made a finding that the appellant had
repudioted the contract before the time had expired for the payment of

the balunce of the purchase price. He submitted that there was no issue
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as to the payment of the deposit. The payment of the balance should
have begun on March 25 1990. Under the original agreement the
payment would have become due on March 25 1990. The evidence
shows that the repudiation occurred before that date.

Mr McBean drew the court's attention to a letter dated February 22
1990, from Dudley Grant to Milholland, Ashenheim & Stone (pages 11 to
12) (original bundie of documents). This letter reads:

“February 22, 1990

Milholland, Ashenheim & Stone

Attention: Miss Joanne £ Wood

Thank you for your letter of 16t February 1990,
which came to hand today. This serves to
convey my favourable response to your proposal
of a two-part payment of the balance of
$130,000.00 which is now owing to me. However,
it is the responsibility of Mr McHugh your client to
pay for all costs to satisfy the transfer of the title
which will be signed by me as soon as the final
payment is realised.

With regards to your letter of 16t February 1990, |
am expecting the payment of Seventy Thousand
Dollars ($70,000.00) in March next.

Upon payment of the whole balance of One
Hundred & Thirty Thousand Dollars ($130,000.00)
and acknowledgment of same by the writer, the
ownership of the porticn of the premises in
question will undoubtedly be to your client, Mr
McHugh. You could then at your own leisure
prepare the title document for my signature.

If the final payment, according to your letter of
16th February 1990, is not made before the time
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prescribed in the agreement, which dealt with
maonthly payment, that which is stated in the
agreement will hold good still.  And the amount
ond conditions of monthly payment will be as
stated in same.

In such an eventudlity you could then,
reasonably, according to the agreement, work
out in equal payment the balance of Sixty
Thousand Dollars {$60,000.00) and have same
forwarded to me.

Sgd. D. Grant.”

This letter was wrn‘ten in response to one sent io The vendor by the

pu rchaser S ct’romeys-clt low dofed 16t February 1990.

By the letter of February 14. 1990 Milholland. Ashenheim & Stone
acting for the purchaser (respondent) wrote to the vendor {appellant)
proposing a variation of the terms of the Agreement for Sale whh a view
to shortening the period for payment of the balance of the purchase

price. This called for:

“{1) The sum of $70,000.00 fo be paid toc the —

vendor on or before March 31 1990.

(2) The balance of $60,000.00 to be paid on
the completion, that is on your production
of a Registered Title for the land in question
with the purchaser's name endorsed
thereon as the registered proprietor.

If these terms are agreeable to you kindly let us
have vour written acceptance as soon as
possible”.  (Emphasis addad)

This letter which on first reading would have seemed to be

proposing to vary the terms as to payment of the balance of the
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purchase price: further sought to vary the conditions as to completion of
the contrac! by demanding title before making the full payment of the
purchase price. This not only sought to vary the terms of the written
contrac’t but went against what is known to be the settled conveyancing
practice in Jamaica. This requires the fransfer to be executed and the
purchase price paid or an undertaking tendered from a reputable firm of
criorneys-at-law or a financial institution acceptable to the vendor or his
“attorneys, vicie Phang Sang v Sudeall & Sudeall (supra)

From the corresponcdence counsel for the respondent submitted
that the appeliont shawed an unwilingness to provide the respondent
with a registered! title in his narne. He argued that there was a refusal to
perform by ’fhe'dppeuonf. tht the respondent was relying on, he
submitted, is stoted in the letter dated February 22, 1990 Milholland,
Ashenheirn & Stone to Dudley Grant.

He submitted that the clause in the agreement as o fees relate to
the ultimate costs of trainsfer upon completion of contract viz Transfer Tax,
Stamp Duty, Registration Fees and Attorney's costs. This did not relate to
cosis of obtaining a naw ftitle but just to the other costs mentioned. By
1990), it seemed highly probable that a separate title was going to be
required and the steps to obtain a new title as distinct from iransferring
the entire property including the church lands rested with the vendor

pursuant to the agreement. The words in the letter dated February 22
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1990, from Dudley Grant to Milholland, Ashenheim & Stone (exhibit 4) (at
pages 11 ta 12) (supplemental record of documents,) read inter alia:

"You could then at your own leisure prepare the
title documents for my signature.”

(Counsel argued thai the terms and conditions as to the costs of
obtciring title in the purchaser's name, sought to place the responsibility
for preparing title on the purchaser.

He then submitted that it was on this letter that the learned frial
judge based his finding that it indicated an unwillingness on the part of

the vendor to reach a concluded agreement which resulted in the order

i

for specific performance.
From the submissions advanced before us by learned counsel for
the parties, it s clear that the outcome of the appeal turned on the

construction .o be placed upon the Agreement for Sale drawn up by two

- lay persons in which fhey have clearly sef out the terms and condifions by
which thexy both have agreed to be bound.

i Jomaica unlike England there are no standard form contracts for
sale of land which the parties to the contract must follow to govern the
contract. The icaw which applies to written as distinct from parol contracts,
whether drafted by an attorney-at-law or lay persons is that where the
contracting parties (as in this case) have set out in writing the terms and
conditions try which they have agreed to be bound, in the absence of

any ambiguity or where a collateral term may be found to exist in the
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contract, a court of law will construe that agreement in a manner so as to
give effect to the intention of the parties. What the court will not do is to
re-write @ contract for the parties in an attempt to interpret the written
agreemesnt in . a manner that in its view it considers to be the pre-
conceiverd infention of the parties. This is precisely what the learned
judge hais done in this case.

It is against this background that the Agreement for Sale dated
September 26, 1986 drawn up and executed by the parties to this action
falls fo be corisidered. The content of the ogreemen’r has caused a long
drawn out ond protonged negotiation by which ’rﬁe parties sought to
arrive at an amicable solution. When this failed, the attorneys-at-law for
the parties entered into the matter and in intervening have sought to
place their own interpretation as to the meaning of the written
agreement.

In the Agreement for Sale the parties have set out their own
timetable and in so doing have provided that the payment of the
balance ¢f the purchase price should precede the transfer of title fo the
purchaser. The Agreement for Sale required the purchaser fo pay over
the balance of the purchase price before title could be had by him. A
failure to commnly with this condition meant that:

1. The purchaser through his attorney-at-law was by

his conduct evincing an intention no longer o be
bound by the strict terms of the written contract.
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2, The purchaser was thereby in breach of an
essential term in the coniract.

In either case the vendor would be entifled to accept the
purchaser's breach as putting an end to the contract or to treat the
confract as still subsisting and claim against the purchaser for specific
performance or in darmages for breach of contract.

What has occurred in this case is that the purchaser was put into
posse:ssion of the property to be sold on the payment of the deposit. He
has not sought to tender the balance of the purchase price thereby
exhibiﬁng,thot he is ready, wiling.aond able to complete-¢he purchase of
the said property. Nevertheless he has been able to bring an action
against the wendor claiming specific performance and succeed. The
success of such a claim would require the purchaser to exhibit to the
court that he had done all that was necessary on his part to fulfil the terms

—of the agreement. This he-hias failed fo do..

It is now necessary at this stage o look at the judgment of the
learned trial judge in order to determine the circumstances that may
have led him fo the concliusion to which he came. In approaching the
matter, one needs fo first examine the manner in which the learned frial
judge dealt with the Agreement for Sale as i related to the church
property anc following this *he provision in the agreement as it touched
and concerned the matter of the granting of the right of first refusal fo the

purchaser (the respondent) in relation fo the remainder of the property.
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The church property

Thes learmned judge in his determination properly found that there
wis no issue raised as to the validity of the Agreement for Sale of this
portion of the property which included the unfinished building. He found
theat there was an issue as to which party was responsible for the payment
o f the costs of ootaining a fitle in the purchaser's name.

The Agreement for Sale, however, in providing that “a new ftitle
would be prepared to coincide with the completion of payment”, clearly
envisaged two conditions which had to be satisfied by the respondent viz:

1. The full payment of the tance of the purchaose
price was to be made fo coincide with an
executed fransier sighed by the vendor
(appellant).  This is consistent with the settled
conveyancing practice in Jamaica which lays
down that trne perfecting of title in the
purchaser's naame and the full payment of the
balance of the purchase price and such costs to
be borne hy the purchaser were concurrent
conditions. See dictum of Carberry, J.A. in Phang
Sang v Sudeall and Sudeall [1988] 25 J.L.R. 226
(at p. 230-231and in particular at p. 2328-C).

2, The pcyment of the costs for obtaining the
splinter titles in respect of the subdivided portions
described as 128 and 128A Brunswick Avenue.
This amount would be dependent upon the
attorney's costs for preparing the application for
the sumrender of the Regqistered Title and the
application to the Registrar of Titles for the
caricellation of the Parent title and the issuance
of the two titles with diagrams in respect fo the
sezparate parcels of land.
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Being church property it is common ground that there couid be a
wciver granied by the statutory authority in respect of the Stamp Duty
and Transfer Tax . The only legal costs remaining to be met by the parties
would be borne 50/50, that is, if the purchaser persisted in requiring the
vizndor bearing his share of the costs. In that event, if such was the case
then thie vendor could invoke the term in the Agreement for Sale which
provided for an upward adjustment in the purchase price.

The learned trial judge in accepting the submissions of learned
counsel, Mr McBean, <came 1o the conclusion that the appellant's
response to the. letter from. the tespondent's Gttomey-at-law of 16t
February 1990, amounted to an unqualified acceptance of their proposal
not only ¢is to a variation of the existing terms in the contract as to
paymeni, but also as it related to the making of title in the respondent’s
name bexfore the receipt of the full balance of the purchase price, and
~thein lejenTOICOST;fOFmOkIngTlﬂe 0 -

Cn a careful examination of the appellant’s letter, with the utmost
respect to the attorneys-at-law for the purchaser, and the learned ftrial
judge, it cannot be inferpreted as having any such meaning. While
accepting the ‘proposal as to earlier payment of the purchase price, the
writer went cin to state categorically that:

"However, it is the responsibility of Mr McHugh
your client to pay for all costs to satisfy the

transfer of the title which will be signed by me as
soon as final payment is realised."”




Then for the: aveidance of doubst the writer said:
“Upon paymen' of the whole balance of one
hundred ard Thirty Thousand Dollars
($130,000.00) anc! acknowledgement of same by
the writer, the: ownership of the portion of the
[rremises in guestion will undoubtedly be to your
<lient, Mr McHugh." {(Emphasis supplied)

The appellant dicl not stop there but indicated that failing payment
of, the sum proposed by March 31, 1990 resort was to be made to the
“.erms for payment sat out in the Agreement for Sale which was to
commence by monthly payments from that date.

The purchoser's atftorneysat-law responded by a letter dated
Iarch 26 1990. In this letter they aclopted a stance which was a
consistent one on their port and in which they were seeking to impose
their owr. terms in an attempt to vary the essential terms in the Agreement
for Salez as to payment and the procurement of title.

The: legal effect of their maintaining this position indicated quite
claarty that they were evincing an intention not to be bound by the terms
of the written contfract entered into between the parties. Looked at in
isolation, this conduct on itieir part had the effect of giving to the vendor
(appellant) the right to rescind the contract and to counterclaim in
damages.

On the guestion of the manrnier in which completion of the sale was

tfo be effected, Caiberry, J.A. in Phang Sang v Sudeall & Sudeall (supra), a
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case in whiich the facts were not too dissimilar fo the instant case had this
to say: (pp. 231 (i) — 232 (a-c).

“There is a certain ambiguity in the frial judge’s
findings in this case, that the vendor's duty was
“to provide a registered fitle in exchange for the
purchcise money.” In whose name was the title
to be registerede It seems clear however that
what was being laid down was that a vendor of
the registered land must go fo the trouble and
expense of registering the purchaser's name on
the: title before he is paid any money.

What if the money never materialises? Yet the
land has been transferred? 1t is not without
interest to see, that apart from providing that the
purchaser’'s money is to be paid to his own
afterney-atdaw The order eventually: made by
Wolfe, J. provides that the purchaser’s attorneys-
at-law on receiving the purchase money is to
notify the vendor's atforney-at-law where upon
the vendor will take the necessary steps to get
the ftitle in the name of the purchaser. The
learned judge himself in his order seems to make
the payment or the provisions of the purchase
moriey and costs of ftfransfer conditions

_ precedent to the vendor's duty with respect of—-— -~

getling the title registered in the name of the
purchaser. To summarise as | understand it uniess
the contract specifically so requires, it is not the
duty of the vendor of registered land to secure
‘the reqistration of the purchaser's name on the
titlee _to the land being sold before and as a
conditior. precedent to receiving or collecting
the: purchase price". (Emphasis supplied)

Later on the lezarned Judge of Appeal at page 247 (b-c) cited with
approval the dictum of Viscount Simons L.C. in British Movietown News,
Llondon and District Cinemas [1952] 1 A.C. 166 at 183 a decision of the

House: of Lords ‘where the Lord Chancelior had this to say:
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“The suggestion that an uncomplicated turn of
e:vents is enough 1o enable a Court to substitute
its Notion of what is ‘just and reasonable’ for the
contract as it stands even though there is no
frustrating eviant appears to be likely to lead to
some misunderstanding”.

Carberry J.A. thein referred to Phipson on Evidence 13t Edition 1982
parcagraph 37-01 wheres the learned Editor said:

“When « transaction has been reduced to, or
recorde:d in writing either by the requirement of
law, or agreement of the parties, the writing
becomes, in general, the exclusive memorial
thereof and no evidence may be given to prove
thz: _terms of the iransaction  _except the
document itself or _secondary evidence of its
 comtents”. [Emphasis supplied.} '

The Irzarned judge of appeal then referred to paragraph 38-01 of
th-2 same \work where the learned Editor said:

“Where a transaction has been reduced to, or
recorded in writing either by requirement of law
or agreement of the parties, extrinsic evidence is
in general, inadmissible 1o contradict vary, add
to, or subtract from the terms of the document.”

In the light of the above, it is clear that both in relation to the
manrer in which the terms of the written contract fell to be construed as
to the tirmetable for payment, the manner in which fitle was to be
abstractesd as well as to responsibility for the costs of obtaining the same,
the purchaser through their attorneys-at-law, failed to show that they

were ready, willing and able to complete the contract. Such conduct on

their part based on the princinles to be applied where a litigant seeks the
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aid of a Court of Equity for a grant of specific performance, would inour
considered opinion disentitle the purchaser fo the relief sought.

The remainder of the property and
the guestion of the right to first refusal

Given the findings in relation to the Agreement for Sale in relation to
ihe church property, this question as to the right to first refusal would
appear to be of passing interest. As it falls to be considered in the realm
of o collateral contract however, and because of the findings of the
learred trial judge that it was the vendor’s unreasonable conduct which

lsci to there being no concluded agreement reached, it will now be

T et
R

examined.

The Agreement for Sale had stipulated that any sale of the
remainder of the property 128 Brunswick Avenue, would be subject to @
price fixerd by the vendor following an official valuation of the property.
_ What it did not strte was that such a valuation was to be one undertaken
at the request of the purchaser. Despite this, various stages throughout
this period saw the purchaser inifially, and later, his attorneys-at-law (vide
letter to Winston Rhoden dated June 8 1989), seexing to vary the terms of
the Agreement for Sale by seeking fo fix the consideration for the
purchase of inis portion of the property.

It was this conduct on the part of the purchaser from the outcome

of the: negotiations and later by his attorneys-at-law, which no doubt



32

crompted the attorney-at-law acting for the vendor to state in his letter of
Aprit 17, 1989 addressed to Milholland, Asnenheim & Stone that:

"My client has instructed me that he has at all
times given “first preference” to your client to
purchase: the balance of land comprised in
Certificaie of Title registered at Volume 1143 Folio
80 as stated in the Agreement for Sale. Your
client has however, continuously refused to
accept any of the offers made to him, always
rejecting the price stated by my client. Instead
he: went ahead without any express or implied
prermission from rny client to obtain his own
valuation. My cliznt has shown me several letters
written by both Mr McHugh and himself which
support this contention.

Naturally my client is anpoyed emd upset e this
high- handed marner of behaviour by:your client,
which he has quite rightly in my opinion,
inferpreted as a refusal by your client to
piurchase the balance of land.

Despite all of this he is still prepared to sell the
balance of the land to vour client and in this
reqard | have instructed him to obtain his own
valuation, after which negotiations for g price of
the sale thereof can take place".

(Emphasis added)

From tnhe above, it is clear that even up to this stage the vendor was
quite willing to negotiate o sale to the purchaser in respect of the
remainder of the land on the terms set out in the Agreement for Sale. The
purchaser, however, through his Attorney's letters of the 39 May and 8™M
June, 1989 in contradiction of the terms of the Agreement sought to
arbitrarily fix the price <t which the vendor should sell the property.

Whether or not the purchaser’s attorneys-at-law were of the opinion that
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the sum being, ofiered was a fair market price or not, was of no moment.
What is cle ar is that it was not in compliance with the essential ferms of
the Agre ament whereby the vendor was prepared to dispose of the
propert s, Neither the purchaser nor his attorneys-at-law were fixed with
the au thority to circumvent the clear ferms laid down in the Agreement
for Scile in this regard.

In the result, the effect of what fook place could not lead one to
cetermine Yhat there was ¢ concludad contract. In the circumstances,
t'he Court could not properly come to a determination in favour of the
purchas.er as it would not be in accerdance with tve €lear terms of the
writter; Agreement. In short the Court could not re-write a confract for the
parties.

Assurning that the terms in the Agreement for Sale gave fo the

purchase: “a right of first refusal” to purchase: the remainder of the land at

128 Brunswick Avenueon o proper CunsTruchon of’rhe’rermln the

Agreernent, a purchase if it resulted from an offer, had to be at a price
accefstable to both parties. On the evidence all attempts by the vendor
between June 1987 and February ©$89, to make an offer acceptable to
the purchaser failed. On somewhat similar facts Brightman, J. (as he then
was) in Smith v Morgan [1971] 2 All E.R. 1500 at 1504(E) in construing a
similar term i a conveyance said:

“Paragraph 1 of Sch. 2 of the conveyance states
nothing whatever about market price and
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nothing akout a reference o the court, even if
the court were wiling 1o accept such a
reference. In my view it is implicit in paragraph 1
of Sch. 2 that a purchase if it results from an offer,
should be at a price acceptable to both parties.
On that basis it appeaars to me that paragraph 1,
car: only mean one thing, that the obligation on
the vendor, should she wish 1o sell, is _an
obligation to make an offer to the purchaser at a
price and at no more than the price at which she
is._as a matier of fact, willing to sell. If that offer is
accepled by the purchaser, then there will be a
purchase at a figure which has been agreed on.
If the offer is rejected, then cadit quaestio”.
(Emphasis added)

The relevant provision in the <onveyance referred to stated inter
alia:
“ ... at the expiration of the said period or at any
“later date should the vendor wish to sell the
same, the first option of purchasing the said land
edged and hatched blue as aforesaid shall be

given to the purchaser at a figure to be agreed
upon ..." (p. 1501 g)

In the ‘instant case the obligation being on the vendor, if and when
he should wwish to sell the remainder of the land in question was to make
an offer 5 the purchaser at a price and no more than the price which he
was, as a matter of fact willing to sell, and having complied with the
condifion without any acceptance of the terms of his offers by the
purchiaser, there was in effect no concluded contfract. As first refusal can
ke construed to be what it states, in my opinion the vendor could properly

have sought other interested buyers when his first offer was refused by the

purchcser.
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The learned trial judge also found that the offers made to the
P urchaser by the vendor were not far in excess of the valuation price
Oblained by the purchaser. There was accordingly, no logical or
recasor.able basis therefore for the learned trial judge to conclude either
that faere was a lack of bona fides on the vendor's part in making the
o'fers h= did, or for that matter to conclude that he had acted in a
rnanner which deprived the purchaser of the opportunity to exercise the
right of first riafusal.
L Conclusion
B This wovs' d”‘rr;;:;#er“ the ovtcome. of which turmed on a proper
constriction of the Agreement for Sale executed byfhe parties on
Septe:mber 26, 1986. It contained provisions which related originatly to the

Icinc: on which the: unfinished church building was situated. The purchase

miice in respect of this portion was $230,000.00 of which a deposit of

%100,006.00 was made. The balance of $130,000.00 was to be paid in

rmonthly insta'ments commencing from April 1, 1990.

The purchaser, through his attorneys-at-law sought to vary the terms
of payment in a written memorandum offering to pay the amount of
$130,000.00 in two instalments of $70,000.00 and $60,000.00. They sought
to mak.e the second payment conditional on the vendor making fitle in

the wurchaser's name: before the receipt of the balance of $60,000.00



36

waos mades.  This condition was not in keeping with the terms of the
A reeme:nt as to the manner in which fitle was to be delivered.

The vendor accepted the proposal in relation to the offer of an
earlier payment of the balance of the purchase price while adhering to
terrs \aic down in the Agreement as to when fitle would be obtained. Up
to the moment in time when the purchaser through his attorneys-at-law
fillad the claim seeking specific performance, no payment had been
miade in keeping with either the timetable laid down in the Agreement for
Sale: or s called for in the varied contract. By such conduct the
pJrchaser not-only faited te carry out bls p_cr* Qi#he agreement in relation
i pavyment of the balance of the purchase price, but this failure on his
r.art showed that he was not ready, wiling and able to complete the sale
s¢ as o enfitle him to obtain the remedy which was sought: Austfralian
Harwnods Propearty Lid. v Commissioner for Railways (supra).

The Contract for Sale of the remainder of the
property (The right of first refusal)

There can be no issue that had both contfracts been completed,
there wouid have beer no difficulty in the vendor making title to the
purchaser. There was from the outset of the Agreement for Sale, a
Registered Tlifle in exisience by which the vendor would have been able
to execute a registraole transfer to the purchaser. The purchaser had
expressed the desite to obtain ownership of both parcels of land which

the title covered in order to extend the church property.
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If on the other hand two fitles were requested, again, given the
existence of an approved sub-division in respect of the entire property all
that would be required was for an application to be submitted to the
Registrar of Titles for a cancellation of the common title and the issuance
of the separate fitles with the diagrams in respect of each portion. In
either case, therefore, it could not be said that the vendor had not shown
that he could make title for the entire parcel of land or for two separate
parcels. The mechanism for achieving this objective was already in
place.

As the evidence on an exarmiration of the ctowespondence
showed, it was the purchaser at the outset who by his own conduct and
later his attorneys’-at-law by seeking to introduce new terms into the
Agreement relating to the conditions as to the manner in which the

vendor had agreed to sell the property, that eventually led to there being

" noconcluded confract.

The learned frial judge found that it was the vendor who by his
conduct, had demonstrated an unwillingness to arrive at a concluded
agreement in relation to the remainder of the property. In our considered

opinion however, that finding was untenable as:

1. It was not borne out by a proper examination of
the correspondence passing between the
pcirties.

2, In any event the vendor's offer to the purchaser

of $70,000.00 for the exercise of the right was not
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accepted to create a binding confract and had
the effect of the right being determined.

The foregoing are our reasons for atriving at the decision that is
stated at the commencement of this judgment.
FORTE, P

 agree.
PANTON, J.A.

| agree.



