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CaRkBY, J.i.:

Sotn oppeals arise from wival dctions which were
ordered cconsolicated in the Supreme Court. The first
related tu an cetivn oo behalf of the estate of the late
lirs, hlice Lldemire foi the recovery «i possession of
premises, 3/ Jloucester swenue, Hontego Bday in St. Janes.
The rival acticn by the lessee was for specitic peviormance

of a contiact for sale of the scid premises. These premises



had been leased by alice Eldemire to the respondent

Peter Honiball under an agreeient which had expired, but

the respondent had continued in possession thereci as a
statutory tenant. mr, Codlin candidly conceaed that ne was
unablie Lo prosecuce this appeal as there was no evidence before
Coxdon J., who had¢ dismissed the action, that the appellant

haud serveu notice tc duit upon the respondenc., Thig is a
requirement ci Section 31 <f the lLent kestriction iict. 1in the
reczult, lhat appeal wis dismissed with costs at the end of
submissions on 30ch May iast.

I can therefore turn to consider the second appeal
in zespect to which, we had reserved our judgment, In the
action rfrom which chis eppeal has its genesis, the respondent
claimed specific performance -

“of an agreement made verbally atc
interviews n the first half of the
year L97%, wiaen the vlaintiff agreea
to buy freow iHrs. Alice Eldermire
(now deceased), who aygreed to sell to
the kFlainiiff, the premises situated
at 37 ¢loucester avenue, Lionteyo bay,
St. James, for the sum of $1066,000.0u
less the sum of $40U,u00.00 thie cost
of improvements and repairs efrected
by the Plaintiff to the premises.”

The defernce (filed by attorneys other chan those at present

on the lecord) vas in the following forin -
" THL DEFENDANT denies the waking
ot wue allegeG or any agreement fox
the sale of premices situated at
27 Zlcucester avenue between the said
slice Eldemire and the Plaintiff ox
at all as alleged in the Eudorsementc
and each ond every allegacion therein
are deniea as if same were set cut
separately and traversed scriatim.”

By a judcment dated %t March, 19¢9, the judge found in
faveur or tcthe respondent and ordered that the contract be
specifically entorced. de also directeda (i) thav the appellant

pay the contract pricce {(1i) that the registrar of Titles



cancel the title issucd and issue & new certificate of Title
on transuission with the name of the executor.

This case is remarkable for a variety of oad
feavtures, not the lceest of which was the conspicous lack of
pleading skill displayed on both sidces. The writ, although
bearing the legend “Indorsement on Writ" did not evidence any
sucih indorsement, but showea some 5 unnumbered paragraphs which
coulu accurately be described as & Kinu cf particulars of claim,
demonsuvrating the sorvt of informality or simplicity usually
associated with pavticulars as pleaded in the iesicent
Magistrate's Courts. But the defence equally, was no less
distinguished for its informality and engaging simplicity.

The aefence as pleaded, I have previously guoted and need not
repeat 1t., No cbjections were taken to these irregular
pleadings prior to the close of the appellant's case. When an
amendment was granted however, at the behest of the irespondent
to his “particulars of claim”, in the coyrse of the hearing,
objections were tnen made to the irregularities but no ground
of appeal had been put forward in that regard. The

amenaments have been mocae the basis of & ground of appeal vhich
Mr. Codlin hac carnestly argued before us and whichh I will
deal with hereafter. But to continue the litany of curious
features, when Mr. Codlin opened his case, he then made the
ratiicr scartliing announcemcnt that the appellant was che
"undisputed ovwner  of the property" and was "the registered
proprietor under the liecgistration of Titles hct."” &and this
despite tue fact that in both actions before the Court, the
appellant'e status was as caecutor or tiie estate cf

Llice Bldemire. his deceased mother. Thereafter, he produced
in evidence in ithe course of the trial, not conly the

certificate of title, proving the legal ownerchip of the




property in the appellant but the documentaticn in support
ot the applicacion fur title. That cocumentation coptained
disclosures Ly the appellant which were inconsistent with
his evidence 1. court. #His applicaticn for registration
undcr the hegistration of Titles .ict, it must be said, was
macde shortly after his defence to this action was filed.

Lt was thesec revelations which &1l came about in
the course of the evidence of the appellant himself that
prompted counsel for the respondent to apply for an amendment
to the "indorsement on the weit.” The appellant had admitted
in evidence that his brothcei and himself were the
beneficiaries unde: his mother's will and that accordingly,
37 Gloucester avenue was property to which both were entitled.
This statement ain the documentation was chat he was solely
entitlec thereto. The documentation alsce disclosed that the
appellant heving registered himself os the scle proprietor
of che said properiy, then obtained a mortgage theseon in the

suw of 5250,00G.00,

The learned judge granted the application fox
amendmnent and gave the appellant leave e tile a defence.
A1l these develcopmentce took place over the first three days
of the hearing ©of the consclidated hearing that is, on the
2&é6th to 26th February. 1986. The matter was adjourned and
finally hLearings werc resumed cn 83th June, 1957, more than
one year lacer, Ghe anended particulars as filed vere
numbered for the first time and paragraph 4 was axpanded ©o
incivde some auditions. Originally the paragraph read -

"lirs, ihlice Eldemire died 1n wovember

or Deccmber 1976, before the documents
were prepared and her son, the defon-
dant herein,; whe stated to the plaintiff
that he was in charge of hexr estate,

has repeatedly refused to complete the
seaiu sale agreement.”™




This was amencdea by adaing -~

M eeeneenoecratner he fraudulently
caused himself to be registered as
proprietor in fee simple of the said
Dremises on nis ralse Statements in
Docunencs 3hA of the hgreed Bundle
nages 4% and 27,

(i; The rlaintiff therefore claims

' that the Court doth mui.e an Order
direccing the Registrar of Witles
to cencel the Certificate oI
Titles Volume 1109 Polic o662 of
the Registrar book of Titles and
to issue a new Cercificate of
Title on fransmission with the
name of the Bxecutor.”

Mr. Codlin argued then, and as he did before us,
that the amcndment was impermissible especially because there
was an awsence of particulars of the fraud alleged. See
Section 170{1} Civil rkrocedure Code Law. Moreover, it was
toc late to graant suchh an amendment as therc was an
introducticn of new maitters. Further, it was highly prejudicial
in that the appellant was deprived of progerly pleading to,
and investigating the new allegations.
In my view, the cbjections raised are all mis-

conceived. With respect to the absence of particulars of

™

fraud, the averment was pleaded thus - "iraudulently caused
himself to be registored ....c0ceees.0 On his false
statements in Documencs 34 of the acreed Bundle peges 25 and
27." Whe fraud was contained in an exnibit which had been
tencered by the appellant himself and could be ascertained
by a yveference to the document. The appellant pleaded Lo

the averment i»n the following manner -~
“ AS Jegards paraccaph 4 of the

dgocuwinent headed hmenced Defence the

Defenuantc denies that the rlaint.ff

ig entitled to plead i1n the document

the contents of paraviaph 4.

"he Defendanc wvill further say thac

puisuant to Urader 14 of the Juaica-

cure Civil Proceuure Code the Plaintifi

ie recurred, having mace & claim in his




"Wric based on an allegation of

fraud to follou up that claim with

a _geparate Statement of Claim and

che Plainciff cannct specially endorse

& YWrit with a Statenenc  f Claim contaia-
ing charge or charges based on an
aliecgation of frauc."

The contents of that peragraph could scarcely be categorised
as pleading. Lt was, of course; an crgunent but arguments can
form no past of a proper pleading. f yreater impoitance in
poant of pleading, was the fact that the allegation was not
“denzed"” or “not admitted.” The result of that was that
the traud was deemed adwicted. Ffurther, it was entirely
mischievous ©o suggest as M. Codlin did, that he was deprived
of any opportunity to plead or te investigate the new allega-
tion. He had more than a year to cerry out these operations
for the court did not recume hearing until more than twelve
months had elapsed sincce the application to amend was made
viz., on 206th February, 1%u6.

Finally, no new cause of action was peing addead.
The claim for specific performance remained extant but the
altered sicuation, with the appellant now registered as legal
owner, required an order of tne court to the registrar of
Ticles Lo canc:l the title and endorse tne appellant in his

preper status as an executor. Crampad International Macketing

Co., Ltd. & hnor. v. Thomas (1989) 1 W,L.x. 242 was cited as

authcrity for his submission by Mr, Codlin. In that case,

the claim anstituted by the plaint:if was for trespass and an
injunction. Somet.me aiter this, the {first) plaintifi wrote
the landlord purporiting to exercise an uption to purchase.
after the close oi the case for the defence the judge granted
the plainciff’s leave to amend their statement of claim to ask
for specific performance of the contracti created by the

exercise of the opticn., Both in this court and in the Privy




Council it was held that the judge had wronyly exercised
nis discretion in granting the awendment. Lora ¢liver in
delivering the judgment of the Privy Council, expresscd
himself in these terms at p. 247 ~

“hs regacds the decree of specific
performance, the principal ground
relied upon by the Court of Lppeal
for setting this aside was that it
was vrong for the judge, at the
stagve ¢f the proceedings at which
he did so, to allow the plaintiffs'
application for leave to ameand by
intrxeducing, for the first time, a
Claim for this relief into their
statement of c¢laim without there
being any factual nasis pleaded to
support xc and withcut any opportun-
ity ror the landlord to plead and
adcduce evidence of matters which
would affect the exercise of the
court's discretion to grant the
decree even if an vnderlying basis
for it had been estaklished. Their
wordships need not devote time to
any detailed consideration of this
point beyond saying that the
entirely agree with the Court of
appeal. %o allew the amendment at
that iate stage ¢ che case and
wicliiout giving any opportunity for
the matter to be properly pleaded
anu investigated was quite clearly
2 wrong exercise of discretion,”

That case 1s plainly distinguishable from the instant case.
The amendment wac forced upon the respondent by reason of
faccs which only came to light because of the exhibits
tendered by the appelliant. The zlieration in the certificate
of tatle called fci directions from the judge tc correct it.
HOo new claim was being intrcduced at the eleventh hour
without proper pleadings. £o far as invesiigatory opportunity
vent, the situstions ave altogether different.

The amendament granted in this case vas necessary
for the purpuse of determining the real gquestions in
contioversy between the parties. 3Section 259 of the Civil

Procedure Code provides as follows -



"25%. The Court or a Judge may, at

any stage of the proceedings, allow

citner party tc alter or amend his

i1adorsement or plecdings in such

manner, and on such terms as may be

Just, and all such amenaments shall

e made as may be necessary ior the

purpose of det:.rmining the real

Guestions in controversy between the

parcies.”
I think the judge acted correctly within the ambic of that
provision. This is encugh in my view, to demenstrate that this
grcund must fail.

This now brings me tc the metter of substance in
this appeal, anc the real issue is whether there was evidence
of any acts of parc performance on the part of the respondent
referable to & contract for the sale of the property as he
alleged,

By his pleadings, the respundent averred that the
agreement was made veirbally at interviews in the first half of
1978, The respondent gave evidence in this regard. He said
that at the Lime the lease was executed, Mrs. £ldzmire offered
the premises to him Zor sale. The lease was executed in 1973,
Lt was for a pericd of three years and was extended to 1576,
‘'he recpondent was unaplie o take up thatc cifer at the tine.
There were subseguent conversations on this topic which
culninated in a final agreewment in 1575 when a fire cccurrea
causing damege to vhe prenises., The sale price was agreed at
wL0,000.

According to the respondent, Mrs, Zldemire was not
in a positicn to repair the premises and instructed him to fix
it - as she was alleged tc have said -~ it is your place
anyway, so o0 ahead and fix it." With this approval, he
effected repairs in the amount of $40,000. These repairs alsc
included structural alteraticns and additions. HNothing appears

to have been decided as Lo a date o completiorn.
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The respordent stated in examination in chief
that six weeks before Mrs, Eidemire's acath in 1678, they had
agreed con a aifferent figure viz., $100,000. He =zxplained
this variaetion by saying thet Mro. Eldemire wished te receive
$5U, 000 at all events; she was not troubling herseif about the
cost oi the repairyg viz., $40,000. He asked to be allowed to
pay the purchase price by Christmas. Fkrs., Eldemire acquiesced.
But all this appears at variance with his evidence in cruss-—

examination. He 1s recordeda as testifying thus -
? The agreenent was to buy the
property by the end of the lease.
At end of lease i still did not have
money so I wags asking fcor a little
more time until Christmas. I made
final agreement te purchase propaity
in 1975 for $5luwv,vl0.00 - ihis was
after the fire."

Tne learned judge resolved the matter in this way.
He held that the respondent accepted Mrs. Eldemire's cifer
for sale of the premises at 560,009V when he offered to fix
ihe fire damaged premiseg and she agreed. Completion was
postponed to the expiry dace of the lease in July 1978 and
further to Devember 1978. He reasoned in this way -

“in accepiting her divecticn te fix it,
iie accepted her coffer of sale and o

my mind the contract wec made: 'The
place is yours anyway'. The #iue for
paywent of the contract price of $60,000.00
wae postponed Lo the enu c¢i the lease
period in Guly .87¢ and fuirther co the
enc of Decembei 157d. I accept that
Mys. Llaemire told him she wantea her
SEC,uU00.00 sne was net concerned with
the 340,000,000 he haa spent. 7The
arrangesent, if any. for the re-paymnent
of the $4U,UU0.UC the defendant spent
was that it should ke deducted from tne
revisea price oif 5100,0006.00 so that

she would get the $60,060.00 she always
insisted on from the time the offer was
made in 1973. Or the evidence,

fire. Bldemire dealt fairly with everyone
‘her word was her bond*.,”
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although the leavneda judge speaks of a revised price of
$100,000, I am not entirely clear when he thought this revised
price was arrived at. On the evidence however, the judge
could find that that date was six weeks prior to her death in
197¢.

There is one other aspect of the matter which i
think ocught tu be mentioned. ~The rental of chese premises
amounted to $200 per month and this amcunt was paia until 1978.
He testified that he oifered Mrs. Eldemire to pay $3C0 per
month until he came up with the mcney anc¢ she agreed. Fresumably,
he began paying this increascd amount scmetime in 1978,

when the matter was debated in the court below,

Mrs. hacaulay argued that the repairs and improvements amounted
to acts of part performance. 7The note of Lhe proceedings by
the learned judge uvoes noc show that she reliea on any other
act on the part of the appellant as amounting to acts of parct
performance.

pefore us, My, Codlin with no disrespect to nis
pervinacious aigyuments, submitted chat if ihe contract was made
in 19%¢ as was pleaded, then acts prior t¢ that coulda not amount
te acts of part performance. 7The judge had found however,
that the contract was made in 1575 which was chus contrary to
the pleadings anc he was not encitled to determine the matter
in whe way he dic,

i“v, Macaulay submicted that on the evidence there
appeared to be a principal agreement in 1975 with either a
contract price of $¢6,000 or $100,000. The judge found the
former was the case. There was a subsidiary agreement in
197% when the ficure was varieu to $1060,000 and the judge so
found. wolchough the subsidiary agreewment determined the final

price, chat subsidiary agreement wac necessarily incorporated
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intc the principal agreemment and by relation back, the principal
agreement made in 1975 must be taken to be an agreement for
$100,000.

This apprcach neatly side~steps the guestion
whether the learned juuge in the light of the pleadings was
entitled to find as he <cid.

in tihe circunistances of this case, it was necessary
for the learned judye to determine whether there was a contract
of sale of these premises. The date of the contract was not
crucial because the pleadings did not make it an issue. The
defcence denied the making of the alleged agreement for the sale

cf the premises - "or any agreenent for sale.® Frovided there

was evidence on which a finding could e made that there was an
agreemenc for sale, the defence met it, and in my view, cannotc
be heard to complain on that score. The judge found the
contract was noc made on tie cdate alleged but at some other time,
There was evidence to support his findings.

'"he contention cof Mr. Coalin is really concerned with
whether a claim should be dismissed bacause there has been a
departure from the pleadings. 'fhe matter was canvassed 1in

Waghorn v. George Wimpey & Co. Ltd. (1969) L W.L.Kk., 17064. In

that case, the plaintiff whe slipped ana fell anu was injured
claimed danages for negligence wgainst the defendants who were
his employers., He pleaded and colled evicence to show that the
alleged negligence caused the accident while he was crossing over
an earthwork bank part of the work-site, and that the slope of
the bank weas canvercusly slippery. It was found however, that
the accident had happened by the gide of a caravan, and not near
the bark so that the pleaded allegatiocons of negligence were
irrelevent., It was contended on behclf of the plaintiff that

he should nct be prejudiced by the departure from the facts allegea.



geotffrey Lane o (as ue then was) hela, that since the version

of facts found was not just a variation, modification or
development but was something new, separate and distinct and not
merely a technicality, there had been s¢ radical a departure from
the pleaded case a5 to disenvitle the plaintiff to succeed. He

distinguishec John G. Stein & Lo, Ltd. v. O'Hanlon (1985 A.C. £90

and relied on dicta of Lord Guest who had stated at p. 909 as
follows -

N ‘although this finding was to
some extent a variation or modification
of the respcnaent's case on record, it
was based upon the same ground cf fault
ané it related to the facts as found by
the Lorxd Orxdinary upon evidence properly
before him. There was not in iy view,
such a radical departure from the case
averred on record ag would justify the
House in absolving the appellants from
licbility. The test wac well cxpressed
by the Lord Justice-Clexk Thomson in
words which i should like to adopt when
he said in Burns v. Dixon’s iron Works
Ltd. (19¢vl) 8.C. 1vz, lu7 - 1lug): ‘fThe
court is often chnacitabiec to recoras
and is slow to overturn verdicts on
techuical grounde, But when a pursuer
fails conpletely te substantiate the
cnly grounds of rault averred, and
seeks to justify his verdict c¢n a ground
which is not just a veriation, modifica-
tion or aevelopment of what is averred
but is scwething which 1s new, separate
and G1stinct, we are not in the realms
¢t technicality.'®

Gecfirey Lane J., also expressed himself in this way at p. 1771

in Waghorn v. George Wimpey & Co. Ltd. {(supra) -

"Let me hasten to aud that 1f matters
enerce, particulariy matters cf
technicelity which, perhaps, cuuld not
be foureseen by those respunsible foxr
pleading cases, and those things energe
during & case, then it wculd be guite
wrong te dismiss a plaintiff’s claim
because his pleadings have not measured
up to the technical facts which have
emerged, One often listens sympathetically
tou applicuticns to awerd in those
circumstances."”
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in the present case, the respondent pleaded a contract coming
into being in 1578 as a resultof certain conversations but the
learned judge found that the contract in fact came into
existence in 1975, W%hen a contract comes into being is of
course a question of law. 1 would be inclined to categorize
this as a technicality for even if che plcudings were as found,
the azppellant's preparacion and presentacion would have been
no different. This leads me then to say as Lord Guest did,
that the finding amounted tc nc more than a "variation or
modification® of the pleadings ana does not come within the
categorizacion o a case which 13 new,; separate and distinct.
In thesc clrcumstances it would be whelly wrong to dismiss the
claim because it 1is being said that the pleauings did not
measure up to the technical facts.

i air therefore driven to conclucde that the
appellianc’s complaint is not well founced.

It was never Mr. Codlin's arguments as 1 understood
them, that the act of the respondent in repairing the premises
cculd not amcunt to an act of part performance. He was
arguing that an act having been performed in 1975 coula not
support a later agreecment between the purties wmace in 1978,
¢lainly, that must pe righiu. nat one time in the course cof the
trial, it did appear that the respondent was contending thad
the repairs in 1975 could be referable te a later contract as
acts of performance. Whatever may have been the situation before
Gordon J., Mr. Macaulay most certainly did not put that forwara
before vus., Mr. Coalin dia say however, that although the
repalrs carried out by the respondent could amceunt to part
performance, the act of buildiny a new iloor did not because

that act was not part of the agyreement,
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This case thus brings into consideration the
essential character of the acts of purt performance. This
doctrine of part performance which was considered by the

House of Lords in Steadman v. Steadman (1974) 2 All ¥.k. 977,

oraains, as the head ncite accurately reads, that -

"In order to establish facts amounting

O part perfermance it was necessary

for a plaintiff to show that he had

acted to his detriment anu that the

acts in guestion were such as to

indicate on & balance of probabilities

that they haed ween performea in

reliance on a contract witu the

awefendant which was consigscent with

the contract alleged.”
I do not think thet cnyone coula confidently assert that in
repairing the premises and making the structural alterations
he <id, that the respcendent was not acting to his detriment.
These repairs and indeed the alterations as well, were of
substantial a nature, that Mrs. Eldemire could not be unaware
of such activity. There was no evidence that Mrs. Eldemire
raised any cobjection to the expenditure in respect of the
structural alterations. It was necessary to make this point
to answer Mr. Codlin's submission that it formed no part of
the agreement Lo repair. Equity will protect the person who
rakes the expenditure in building as in these circumscances.,
Having s&ic that however, on Lhe evidence adduced by the
respondent, it seems te me that Mrs. Lldemire gave the
resporndent carte blancie approval to Go as he wished with the
premises elther by way of repairs,alterations cor improvemencs.

another essential of the act of part performance

of a contract, is that the ac¢t must be referred to some contract

and may be referrved te the alleged contract. Lord keid in

Steadman v. Steacdman (supra) ever alert to the practicalities

of life. in demonstrating that i1t was not necessary to show that
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the acts relied on, must necessarily or uneguivocally indicate

the existence of a contract, observed at p. %81 -

“ 1 am aware that 1t has often
been said that the acts relied on
must necessarily or unequivocally
inGicate the existence of a contract.
It may well be that we should
consider whether any prudent
reasonable man would have done those
acts 1f there had nout been a contract
but many pecple are neither prudent
nor reusconable and they might often
spenu money or prejudice their
positicn not in reliance on a contract
but in the cptimistic expectation
that a contract would follocw. £o if
there were ¢ rule that acts relied on
as part performance musc c¢f their own
nature unegquivocally shew that there
was a contract, it would be only in
the rarest case that all other
possible explanations could be
excliuded.

In my view; unless the law is
to be divorcec trom reason and
principle, the rule must be that you
take the whole circumstances, leaving
aside evidence about the oral contract,
and see whether it is proved that the
acts relied on were done in reliance
cn a contract: that will be proved if
1t is shewn to be more probable than
nct."

It 1s now settled since Kingswood Estate Co. Ltd.

V. Anderson (19%2) Z All E.Kk. 5393 chat the acts of part

periocrmance should be such as must be referred to some contract
anc may be referred to the alleged one. See also

Wakeham v. mMacKenzie {1963} 2 pll E.R. 783 at p. 787. The

responuent’s repairiny of the premises which obligation was

on his landlord, in my judgment tenced to prove the

existence of a contract tu sell and was consistent with it,
The respondent was treating the property as his in circums-
tances where his conduct could ke explicable only on the basis
that there was scme agreement between himself and

Mrs. Eldemire that contract was one cof sale. His conduct

wae also, in my view, consistent with the contract alleged.
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There was nc¢ basis in the case for suggesting that the
espondent was spending money not in reliance on a contract
ut “in the optimistic expectation that a contract woulad
follow."” 1indeed as I have previously stated, that was not the
teno?” of the appellant®s arguments.

The learned judge also relied on the payment of
increased rental by the respondent as an act of part performance
I must confess that 1 have grave doubts that the payment of
the increased rental can be relied on in this case because it
«oes not satisfy the four pre-conditions which were approved

by Upjohn L.J., in Kingswood Estate Co. Ltd. v. Anderson (supra)

at po 604 -

*The true rule is, in my view, stated

in PY Od SZECIFIC PEKFORMAHCE (6th Edn.),

P, 278, s. 562:
‘The true principle, however, of
the operation of acts of part
performance seems only to require
that the acts in guestion be such
as must be referred to some
contract, and may be referred to
the alleged one; that they prove
the existence of some ccntract,
and are consistent with the
contract alleged.'"

I am inclined o think that the paywent of increased rent 1s
the more referable to the tenancy agieement itself and 1s
consistent with that agreement, rather than the alleged contract
tor sale.

I would describe this payment of increased rental
as a wholly ecuivocal zcu. Put ancther way, the cobvicus
explanation of this act is nct that it was done in reference

to the alleged contract. Broughton v. Snocok (1938) Ch. 5U5.

although the learned judge appeared tc rely ¢n Nunn v, Fabian

{1865) 1 Ch. &pp. 35 for the proposition that the payment of
increased rental may amount tc part performance, I dc notc think

that casc is on zll fours with the instant case. 1In that case,
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the specific performance averred was in respect of a lease,
the circumstances being that the landlord had verbally agreed
with his tenant t¢ grant him a lease for twenty-one years
at an increasec rent, with the option of purchasing the
freehold. The landlord died before the execution of the lease.
Before his death, the tenant had paid one quarters rent at
the increased rate. The plaintiff filed a bill praying for
specific perfcrmance of the agreement for a lease. What
is being suggested in the present case, is that the fact that
the respondent undertook to and did pay an increased rent
after the lease had expired in July, that amounted to an act
of part performance which was referable to the contract for
sale. The case is plainly distinguishable and does not, in
my view, assist in the elucidation of.the prceblen raised
here.

In sum, I am of opinion that there was evidence
in this case of acts of part performance on the part of the
respondent. The appellant, be it noted, dia not plead the
Statute of Frauds, he merely denied the making of any contract.
In those circumstances the respondent was entitled to prove
the agreement for sale by his own cral testimony. The learned
judge accepted him as a witness worthy of credig, and as I
am deprived of the advantage of Gorden J., of seeing and
hearing the witness, I would be loath to interfere with his
findings of fact. The appeal in my view, fails and I would
dismiss it.

Before leaving the matter however, I must mention
+le nspondent's notice seeking to vary the order for costs
made in the court below and to substitute an order for the

costs to be paid by the appellant persorally. Mr. Macaulay



submitted that the appellant conducted the case as registered
proprietor and not in a representative character. He pointed
to the fact that the appellant had registered the prcoperty

in his name and obtained a mortgage thereon. Mr. Codlin

did not argue otherwise. In my view, Mr. Macaulay's
arguments are well founded and I 'ould make the order sought.
To that extent the judgment of the court below should be

varied accordingly.

FORTE, J .A.

I concur,

MORGAN, J.A.

I agree.



