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ROWE P,:

Secltion 3(1) of the Kkestrictive Covenanis (Discharge
and Modification) Act enables 2 Judye in Chambers inter alia, on
the applicatioh of a person interested in eny freehold landj
affected by any r=striction arising under ccvenant as “o the user

therecf, by crdex to medify any such restriction on being satisfied:

"(a) thal by reason of changes in the
cheracter of the pigpgerty or the
neighbcurhood or othex circum~-
stancuvs of the czse which the Judge
may think matevizl, the restriction
ough?* *o be doemed cbsclets; orx

(b} that the continued existenca of
such rescr.ction or the continued
existence thoreof withcut modifi-
cation would impeds the reascnable
user of the land for public eor
privates purposa2s without securing
to any person practical benefitis
sufficient in naturs cr extent to
justify the cornvinucd existence of
such restriction, «r,; as the case
may be, the continucd existence
thereof witheout modificatiocn; or



"(c) that vhe persons of full
age arna cepacity for the
the time being o from *ime
tc time entitlew o itha
benefii of the restriclion
vhecher in respaci of
a2szartes in fg0 simpls or
any lesser aglaiss or
interesta ia vhe property
to which tihe berotit of rbhe
restriction is annexed, hava
agreed, =2ivhar 2xprossly cox
By implacation, by “heir
acLy ot Lnassions, ‘o the
sane: bairg dischargad ox
medit Led, or

(G that the propoc:-i discharg»

or mearfrcatien will net in~
juie Lhe pfrsens entitled Lo
the benefitr cf the rastric-
tion."

A parcel of land now kncwn as ticAuley Heighis was sub-
2ivided into thirtry-five residenticl lots 1n abcut 1975 by instru-
ment'stcellanecus Wo., 7¢0i2 and the sub-divided Plan No. 4375 was
depositied in the office of ths kegistrar of Taitles on February 10,
1975, Bach lct was scld subject to restrictive covenants whica werc
expressed to run with the land, Covenanis pumbered 1 and o proviacd
that:

"1, Therre shall be o subdivision
of ‘he gaig land.”

8. HOU Yo gre2ct moiw vhan one
privaete dwelling house on
L sad land and Che ares
cf such privat: dwolliug
house shall uot be less than
Twe Thousane Ong mundrod
Square Feat (2,100 square Feei),”

The responcent gcgu.rzd Lot 10 1n the sub-divisiop and
became the registored ownasr on May &, 1956 by virtus of Transf=r
Ho, 447614 crndorsad on titln registerzd avr Volume 1163 Folio 780
of the Registered Book of Titles. One ycar later, on July 3, 1987
the Building and '"fown Planning Cermittee of the Kingston and
S$t. Andrew Corperatzion granicd approval for the sub-division of
Lot 10, which hes an acea of 15,308.70 square foct 1nte two lots

numberxced 10 and 104 with sizes §,305 sguars foot and 7,500 square

feet respcctively.




Cr March 30, 1968 *he respondent appliasd ¢ tha Court
for mediticarion ol Covananis 1 ena 4 oo onable Lol .5 o be sub-
divided ipve wwe lots of non lass fhan 7,500 sguare fert cach and
Lo permit one dwelling heuvse Lo be buxle on vech such lot shayving

#oconmon wall with the dweolling nouss op the adjoinring lot. Two

grounds wers filed in support of ihe appllicstion, viz.:

lal) The persons wt LUll eye and
capecity for oha Taime beang
vntibled e Lhe binefir of

the said Restotchion bave py
implicevion of (hels acig oy
CMISSICNS, 2guaed 1o Lhe same
being nodific:d.

{b) The proposed moditicailion will
not injures tne persons enticled
e the b(nefi* of Lhe said
Restreiction,

A number of affidaviis were filed by the respondent which
made ihe peoint that a building intended 1o be two sami-devached,
two-stoxey houses was being construcied in “he centre of the land,
that single dwelling rhouses were builr on ten ¢f he lets in the
sub-division and tha: the neighbourhceod 15 cre of high guality
residences. The iespondent claimed too, that ithe value ot existing
houses in the sub-division would nou depreciate by resson of che
proposed modification, ncr would i+ affect “he geperal characler
of the naighbourhooed i the émeni: iou ~ojoy#d by any of Lhe persons
epcitled Lo toe Lonefyr of e rasiric o ions,

Five of he regasiersa proprisicvs of lovs oo the sab-
itvision cn which veluakile bouses bhave bos construcied, and ons
registered propriotor whe propescs "o burla on nes leot [iled objec-
tions vo the padificeirong scuabht. 5 sovent) registecsd propricior
who did nov file ¢ forwal objeciion swore Lo an arftidavit Supporiing
tlie six objectors. The single ground of cebjection reliea upon by
the appellants was thav none of the provisions of ths Resurictive
Covenants {(Discharge and Modification) hct applicd wo the inpstanw

Case,




in the Court below no =L{f= ¢ wes wmade by 13+ respondent

“0 adduce evidena. .o supper. his allegstwen that the persons

™

entailed te ohz banafit 0f ihe resuricwicns had implicdly agreed

“¢ their medificaizons and Edwaids J. s2ic, au page 3 of his judg-
ment, that this greound was non pursuec.

The provisicens of socuion 2{lj(u) of 11 Act were not
raised in the Originafing HUNGKCHRS, nover:ilelass,; having regard Lo

whe contents of ' he respondeni’s affiiuviy svidencs, Liwards J.

counsidered the daocision of che Privy Courcal in Snapnoxd v, issa

11200, 34 Vi.i.k. and held thao Lhn sospendeat had aou dischaxrged
“he burden which was cn him —o show Lhe: (ke restriciions had che
effect. of sterilizing the reascnable uscr of the land., Against this
finding there has been no appral.

During the hearing of the Summens, the lcarned traial
judge visired ithe lecus 1n gue and satisfiod himself that Lot LU was
situatad in a partly developed hilly zrea which appeaicd guite
isolated and lonaly, and becausa of the rough and uneven natur? of
the terrain, i: was our of gight and hoaring cof eother houses in the

arca and was adjo.ncd by emply lets, He was waapressad watn the

a2

design and layeuvs of ihe buillding on Lot 16, lie want on t¢ take

judicial notice. of Lhe siats ol vicleorn eviwe in lowexr St. andrew

and, held that:

it

The 1nsasioncs that Lol L3 should
repaln iselaraoa witheuy paxt-door
noignbours an thg porentizily
dangerous perica of tne couatvy's
rastory (wraich woula bo iy

cifeet of rufusing uhe appliceticn)
ppesis Lo e LC DY Uninasonalle dna
apaciyonistic.™

There was no allegation that the rostrictions werc obsolete-
and before us counsel for ke respondeni covld not mect the challunge
that the lecarned tvial judgs 1n his rafer:nee to the Suppeession of
Crimes Ac aind the state of crume in the seciety =ock a wholly irre-
levant consideration inte account whon det<rminang whothexr to

exercise has discrotion in fevour of woditfication of “hwe ceovenants.



(5s]
!

in addition the presumed security which neighbours could provide

was guite irrel-ovant Lo the only live 1ssuc on the Summens, viz.,
that the prepos.o medificat:on would net injure tae parsons antitloed
©o the bencfit ol the rusiriclion,

However pluasing was the design of the bu:zlding on Lot 1€,
that was not droterminacive cf the 15¢ucs, 38 the rospondant was
regquired to show thasn tho modification would not injure the porsens
sntitled and nod weacly thar the proposed ppilding or dovelopment

would not causz such injury. Lo btoprenson et ux v, Liverant eu al

(1972 18 W.2.R. 323, smirth J.h. sald at p. 237

"Learned counsel for ~he applicants contonded
that. thoe test whobthor Znjury will be caused
by the medificavion is whether it will be
caus<a by the project. For the aebjuctors,
it was submittod vhaw i strict law 1t must
be. proved no* rthat the projéct will not
accasion injury but that the modification
itself will bo uninjuricus., This submission
accoics with the terms of the statutery pro-
visicn and is suppociad by a passage from
PRESTON & NEWSON ON RESTRICTIVE COVENANTS
(4th @dn.) on which reliance was placed.

AL p. 185 the lzarncd auchers said:

'

"Ir is not ithe applicants' project
thiat musr Lo uninjurious. ...
.CGases ariss in which it is very
cifficul: for chijccicis Lo 82y

tiize the particular wiing wiach

the applicont washes (o do will

of 1vsclf cause anyoens any Larm:

put ia such a cewpt laim pay still
coma Lo Yhe porsons onticiled Lo

the Lonefin of the resviiction if

11 were Lo breoome goadcally allow-
able o do samilar things. Or such
harm may flow from Lhe vory oxigtence
of the order making ohae medification
tkrough the wmplication thau the
reswriction 1s vulnerablo te the
action of *he Tribunal.’

it seems clear from tnis passage and as a mattor

cf interpretaticon that it may be shown that an

order for the dischargce or modification of a
cov.nant will be injuricus e€izher by the merc
exictonce of the ordar or bucsuse of the impla-
mentation of the proiect which the ovder suthorisas,
Thera is, thorefore, a burden on an applicant lo
shew tha*t tho discharge ¢r wmedification will nch
insurs in :either respect.”




When one rocalls that the area of Lot 106 iz 15,808 square
feet, that the terrain iz hilly, oifficul:, and slopes down no a |
gully, there seems to be no evidence on waich wthe "resitrictions”
that the lot remain unsub-divided ccula be (zrmed unreasonable and
enachronistic,

Edwards J. held then oo propossd modiiicarion would not
ipjur2 in any way the persens en.icled o the benofit of the restric-
vicen.  In so doing he applied the provisiens of section 3(1)(d) of
vhe Acl, The lezarred “.cial judg: comw e his conclusions by {(a)
disposing of the "thin adge of the wedgs” argument in cne sentence:

“This argument assumes thatc the
Judiciary is incspable of
exercising the discrerion whuach

parliament sew fit to entrusi
to 1:,"

and (b) by holding that the obinciers gave no serious individual
consideration to their cbjections, which waie cach nade “"out of a
sens¢ cf duty or moral cbligation to cib2rs® and were of an insub-
stantial nature and & mere formality,

Let we doal wich the "thap edge of the wedgn™ avgument. AL
the time of this applicatiorn for modaficetscr of the covenant, there

had been no change wnetsosver 1n tihe newghbeourhooed. HMegnificent

single family hous sz had boen consiiucted on e lots, leaving ~wepty-

five lots or mexc than two-ithixrds of the divelopment s vacant land.
If & speculator bougnt the lor adjoizniag Lot 10 and applicd ko thc
Court for modifica..on of restiictions L and ¢, would he not have a
sense of grievance if his application weie rofusced? Would not
judicial comity persuade a judge ihat ho should exercise bie dascre-
tion 1n a manner similar te that of the judgse who considered the
application to modify the restricrion in raspoact of Lot 1u? Weuld
not such a proliferation of modifications voncourage other speculators
to be more crecative, each one pointing te the changas introduced into
the neighbourhood. in a rela*ively small sub-divisien of tharty-five

lots can it be saic¢ Lhat a proprictor it cone end of the sub-divisica




is not concerned with what occurs at the othcr cnd. It 18 as 1f a
slum were creacwd at bhe enltrancs to the sub-division but becauss a
proprigtor i1s half-a-milc away, his land cannot be injurcd. I am

guite convinced thar nothing in the standard forgm in which the

cbjections war: couclive ceuld liad 1o who Jlogical iunforence thav
these houss holders waro acting cu: of o =onss ol moral opligetion
rather than in protoction of thaisr propristary inleras s, Ono is
led to ask: To woor waoid thase objeciors morally cbiiges and Lo
whom did thoy ows “his s«nsc ¢f cuvy 1f net to thomsolves?

The objecrors all sey chet vthe podificalions whoeveby two
separate rosidencos could be crected onr one lot of the prezent sub-
division would be *otally inconsisicnt with the gensral charactcor
of the sub-divisicn and cculd cventually render the restricticons
valucless t¢ the proeznt houscholdors.

Fox J.A. when faced with a2 consideraiion of whother a pro-

postd modification would injure the objectors said:

“Tra answer o this guestion is by

way of anciher gquustion, namely,

is the ebjecrvicn frivolous?t

Obviously it 1is not. The covenanis

arv substantially intact. Tboy

socure te the objrciors a distinctly
razcognisable right wheroby tho overt,
conduct of business in fhe aroa as
excluded, and its rposidantial character
preserved. Consequently, cven though
thi propuscd prejoct of the applicancs
is bighly vstimable, and is compatible
witit Lthe rond within Lhe sub-division
towardas ‘ousist cammorcial activity,

the worthiness of the proposod dovelop-
ment 1s unt the critavion in dotérmining
whoether it will b uninjurious.”
Stepuehneon v, Laverant. (supra) at p. 332.

smith J.A. in a clear statement of the law with which I

respectfully agree, said:

"The baencfit of the rostrictions is a
proprictary righu vesord in the ownor
of cach lot of land in th subdivision
which cap be enrierced in oracr Lo pre-
s.rve the praivate residential character
oi ihe subdivision. in wy judgnent,




"+here can be no doubt that a project,
which, if implomanted, will destroy
or caus” a chengo 1. thig cheracter
15 bound to couss anjury e an
owner whe objuctis te thae changoe.”

And later h

(B]

addad:

Sinca tne resirictions arxsc sub-
stanticlly intact a&nd thicir objucts
can s%1l1l be achicvaed, thoy do aindecd,
as the judge hald, afford & real pro-
wectien to the ebiz2ctors in tnat they
give them the powor v¢ cnsure that
the privave residencial chairacicr of
the area shall bo maintained. To
deprive them of thais powar, or weakcn
1v, by mod:fication of the covenantis
will surely be injurious. & modifi-
caticon :n these circumstances could,
justifiably, be said Lo be 'the thin
odge cf the wedge' and is another
ground of injury."”

.~

it is plain as plain car be tha® vhe respondent could not
satisfy the lecarncd trial judge that the objections were frivolous
or vexatious in that they would suffer ne injury from the proposad
modifications. In thc instaent casc the modifications sought woent
‘to the splintering of a modoerate-sized plo: eof land in a superior
residential arca, at a timc when the restrictive covenants ware

wholly intact. Compare tals with the situacion iniStgphsnson V.

Liverant (supra) whkerc there had beoen considgrablé breaches of the
covenants,; nevicthaless the Court did nct hclé the covenants Lo be
cbsolete, -

Mr. Hylton in his written-submissions drew our atteanvion. ...

to the fact:

The written rzasons |for judgment |
wore not handed down until Kovemboer
1991, ... indend, 1t may be inaccurate
to describe then as having been” 'handaed
down' as their exisucnce was brought to
the -attention of Counseél for both the
Applicant and tl: Objecucrs whoenm Lhey
waere sent out by the Suprome Court
Library in the menth of November 1991,
along with cibaer current Judgments.”



' _g-

We desire to say that whensver a judge prepares a
written judgment, that judgmen. should be hiended down in open
Court or in Chamburs as the casec may bz in the presence of the
parties or in thear absence if they had been given rezsonable
rotice to attend. In no case should & written judgmeni be placed
on the files without ihe knowledge of the parties. A&As Lhe Privy

Council restated in Richer vs. Edmond Voyer et al {1u73-74) Vol, V,

L.Ry Privy Council Appcals édl aiL p. 48, Reasons for judgment
"ought to be stated publicly at the hearing below."

For these reasons we allcwea the appeal, seiL aside the
Crder of the Court below and o;gex that the respondent's applica-
tion for modificaticn of the Restrictive Covenants be dismissed,

with costs to thc appellants here and in the Court belcw to be

agreed or taxed. Certificate for Ccuns«l in the Court below.



