JaMALCh

AN THE COURT OF &4PPBEal

RESIDENT MAGISTRATE'S CLVIL APPEAL HO. 21/9¢

BEFORE: THE HON. MR. JUSTICE CaREY, J.a.
THE HON. MR. JUSTICE WRIGHT, J.i.
THE HON. MK. JUSTICE GORDON, J.i.(aG.)

BETWEEN MICHELLE BROWN PLAINTLFF/APPELLANT

alND ENOL CLeuiKis DEFENDANT/RRESPONDENT

Mr. Dennic Morrison for che appellant

Respondent not present ox represenced

lst Cctocber, 1950

CiREY, J.i.

This is an appeal against a jucygwent oI one of the
wesident Magiscrates foo the pavisa of st. Jaaes, sicting in
Mentegu Bay wuin the laca of May, 1990 wnercby he entersa judgnent

for che plointiff in the suim of Threc ($300.00)
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for assault and baiitery.

the pleiutifi's claua wes stated 1a the fellouwing
foim -

N The Plaintlif clalms o recover
foon the bDefendant the sum Of Six Tnousan g
Dullaivs (550U} @s anu for damages for
ASSHULT & 2ELT £or that un the lEtn day of
June, 29%v ar Glouceslexr nHwenue in che
Parish O Sa.nt James the Defencantc
viongfully cng unlawfully assaulted the
Ple_atiff thereby causing bodily hai to
the Plartuciff as a result of wiolch the
Plainciff suffered pain in mind and body
ane was fugced o 1ncur expenses both
wmedical and othervise.’

One of Lhe [irst ubservations we woulu make is that on the

recoxd, there is a faullure to note the defenc

(1

vf the poarcy which
18 the reguiced praceisce in dhe wesident Magiscrate’c Loucd.
The law requires it and we soald strongly recommenc cthao Kesident

Mogiserates should avhere Lo che rules of practice in thaut cuust.



©4 cudicarure (kKesident Maglstrateg) acu.

-

LeE becclion
‘the defoence should oe scoived uvrally as 5 reqguiied unless, of
course, Lo ib a special vefence which nust oc in wriving
and would chen be iecorded in e noces of cviacnce.
bu far @s cvhe circunscances oi the cuse o, the
plaintiff‘s evidence was o vhe effcect thal as she was walking
cn Gloucescer avenue at the mateoial time wn company willl scCic
other persons, she was approached by a uniforieu police oificer
and ciils appellant vhic alzo is @ police vffices pur who av che
tiine was nut in uncform. “Yhe uvnifornes police officer said
that he had a bench warrant {ov her arresu, whercupun she asked
aim tu show the ducuwmenc to uer. ae never ceomplied wioii that
seguest ond thareaiter there was a verbal passage-of-acmus and
a fracas 1u which thic alleged assaule cook place. it is plain
cn tnav snost cucline of the cvidence chac at chie time of the
alleged incauent the appellant was acting in the execuclion of
15 duly, at a events tiic rpourteu exerciue 2f his duty.
his ducvy, at all cven purpor xevciuve of his duty
By wvircue of the provisiens of section 33 of the
cunstasulary Morsce ool which states as dclliows:
"Hversy action Lo De wrcughe against any
conciatle for any act cone by him Ln thae
execution ©f has duty shall be an action
on e case as fur a teot and Ln the
declaration it shall be expressly alleged
Ll such acu was wone erdhics malicaously
or without reasunable oc probaislc causc
and LI acv tihe crial of any such action Lhe
pPlaintifi chall fuil w0 prove such
aliegoeion e chall be non-suited ur a
veraicy shall be given four che dolvnuant,”
cecrtain ailecatiuns musc be pleaded.
The ehcert point caken this norning by Mr. Horraisen
and which was taien befure the learned Residgent HMagosirate was
that there was @ failure Lo cumply with vne ceguivement or

section 33 as to pleading and the consequence of nun-cumpliance.



The leacheu hesident dagisirace in Nis reusovns declined o accede
Lo the sublissicon scating tiat -

I¢ 4% not every act cummicted by a
pulice officer is cuwnitieu in che

2recubion of his vifice altiwugh hie
nay be on duty.  1i o185 hag duty to
wpprehene persons found ccmmrloing
any cifence or wiomlm sy be chacyed
WICH HeVvang claaalited any cifenco.

n
Then bhe wence un o fine in the cnu -
"ae the tine he wis not ceting 0 Lhc
executivn of Bis office and chesefore
tite plalniilf was not Legyuided o
plea that Le nad acted naliciovusly ov
viithout reasonasle or prubable causel”

In my judgmenz, the lelrned lesident Magis.rate fell
into ervcs. Enecuticn of his offace i this context means alsc
purpurited executivn of has orifice and theire was nhiv guesiicl on
tne facts of this case that this officer at least purpuried to
be ccowny an whe execution of his office, or e might well have
been weing sc ikpropecly buu dhe reguircnent is, so long as he
18 wischanyging his coifice whether wrungfully or not that
declaration s 1t is callew in (he seciaon, mudc be eupressly
alleged. Lf ciiat 1s not done ceccaln counsceguences follow and
in our view the leudined wesident Magisicrate ervew in not
cunplying wilh the mandatusy provision of the sccviun.

in oy view therefore, che appeal nust be allowed aac
Lhizs judditent seo aside. L would cater jlagmant foo Lhe defendant

with cosel cnd fix the costs of ~ppeul in this couet at $350.00.

WRIGHT, J.is.

1 councur witch the decision of Carcey, J.is.; anc aced

adu nuihing noce.

GORODON, J.i.. (aG.)

L aliuo cuncur wiin Lhe fudgment of Carey. J.a., 4 have

aothing to aud.



