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I !1c:ive l1ad the oppo:ct.t1ni ty of rt!�ding in draft the 

judgment of Downi::;;r J.A.an<l agree wich the conclusions ther,:;dn. 

ConsequBntly, I woul� also allow the appeal. 

Howev�r, as the respondent relied solely on the dicta 

in the case of Liesbosch v. Edison ( l 9 3 3] .h. c. 4 4 9, in support 

of the respondent 1 s no ce, I add a few words in that r�garct. 

Mr. Vassell for the respondent contended that the 

Liesbosch casE:! decided bvc points which c.:<re tod11y as r�levant 

as at thE time 

1. 

the: decision. •rhese he s .:ated as f ollo,,;-s t

Whe�e the plaintiff 1 s actual losses 
are increased becausa his adverse 
financial position at the time of 
the defendant 1 s wrong such increased 
lobs�s are not recovcrabl� because 
as a matter of legal causation they 
do not flow from tb� wcong bu t. from 
t.ne plainLiff 9 s impecun.10sity which
ir; an extr.:...neons circums c.::mc1:;.
special to �he plaintiff and �i5tinct
in character from th.:.: w:cony.
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2. Such losses are net recoverable because
on grounds of policy th�y are too
rcmotu.

In the instant case, the appellants on 23rd 

November, 1932 six w�chs after th0 truction o.f 

theii Honda motor car �nd 

replac2 it, purchased a l9til 

condition to their own, 

Honda motor car, 

n:::spondent 

i.n s lar 

the sum of $74,000.00. 

to 

In order to £inane� the purchase, the appellants 

provided $24,0CO.OG from their own funds, dnd borrowed the 

remainCer of $5D v GOO.OO from thl':'!ir bankers at the ?'."at.e of lG per 

centum per annum repayable over n period of 2 years. As a 

r�sult, they claime0 the total interest of $1G,OUO.OO on the 

loan v .:is a part the cost of th� replacement. The learned trial 

jud9e refused to aware', int�rcst as part of �he damages 

claimeu,, 0n the basis of the inadequacy of the 1;;:.;Vi6.ence: ( a 

matter dl::<11 t with in the judgment. of Downer J .r.�) 'l'he respondent 

in the hespondent's Notice contends that the learned trial judg�s 

refusal t0 award the interest "can be supported on the additional 

ground that the said sum rt:!pre&ents 2t loss flowing f .rom che 

appellants impecun:Los and not from the r .espon<lent' s tcrt g and 

is too remote." 

'l'he Liesbosch case { per Lord vi/right) recogni.zes t.he 

comm.<.m lc1.w p1 inciple of restitutio. :;_n intc:g.rurn .L. e. that where 

a. plair.tif f 1 
i.. property hns bE.dl destroyed by Lhe negligti!nt act

of another then he should recover "sucl1 a sum as will replace it,� 

so far as can be done by c0Mpu1sation in ntoney u in the samo 

position as if the loss had not b�en inflicteli on them. subject 

to the :cules of L:..i.w as Lo remoteness of <la.m.:i.ge:1 The real quest.ion 

th,;::refore is whethe1. Lhe appellants' payment of interest on the 

loan used for the luctmlent of th<:::i:r motor cal' was in the 

instant case too rcm::.rLe. 
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Mr. Vass�ll in his nrguments relied sutstnntially on 

the following dicta of L,;rd Wright in .:he Liesbosch case

". ,. . . • • 3ut the D.f:ifK:>.llants I uctual 
loss in so f�r as was due to 
i:..lk::ir .;.mpecunios i ..:y aros,:; from 
that impecuniosity as a rate 
and concurrent cause, oxtraneous 
to and distinct in character 
f1or;t uw tort II th€: .t,i1f>c-::cunic,s:i.ty 
WQS �ot traceable to the respondents 
,::.ccs, and .in my opinion was uu'i:side 
the legQl purview of the 
consequences of these acts. law 
cannot take account of everything chat 
follows a wrongful act; regards 
some subscqu8nt matters as outside 
�he scope of its selection because 
'it were infinite fo� the law to 
juctg� the cause of causes.' or 
consequences of consequences • ••.••• N • 

.i�lso the following: 

H • • • • •  In the pres8nt case if the 
appellunts f innncial €mba1.-ri1ssment 
is to be rcgardeC as a consequence 
of the r...:;spondents tort, I tliinl< 
it is tou remote r but I pi:·cfer' to 
regard it as an ind�p�11dent cause, 
:.:hough :j.ts operative effect was 
conditioned by the loss of the 
�re�gei . •••••••.• n .

How�ver, the impecunio�;,J.ty L-1 that case :n:d.:i.ted. t .. o the inability 

of th(:;; ow11t.�rs of thEc: Liesbosch tu purchD.se a c,Jmparable dredger 

which woulJ have been nvailable fct purchus\.2 in ::iolland in a 

re,i:sonable time 2,fter the incident. For th<1t :n:.,ason . .:.ecommence-

ment of work on the contract was delayed for l0nger than it 

would be r hu1 the own•.?:rs been able to pu:cch&se a comparable 

dredger. In thc:;e ci1:cumsG1nces U1e court would not .. awa:cd 

dam.:1ges tc compensa.h:: for the expt�nses resulting from that delay 

as the cuuse of the delay wus the inpecuniosity of the plw.intiffs 

wi i..;h which the. def en<lant 1 s neglisence had no causal connection. 

':.:he issue there, was nevs:i:: �1heU:ie�: the plaintiffs 

w0uld be entitled to interest on the co�t of �eplacing the 
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Liesbosch, if this had been done within a reasonable time. 

Indeed the issue in the casb was clearly defined by Lord Wright 

"I agree with the conclusion of i:he 
Court of ,';ppeal that the �,egistrar 
an� Lan9to� J., proceeded on a 
wrong bas and that the darn�ges 
must Le assessed as if the 
appellants hild been able to go into 
the market and buy a dredg8r to 
replace the Liesbosch. On that 
basis it is necessary to decide 
between the conflicting views put 
foiwarJ on the on£ hand by the 
respondents, that all that is 
recoverable is the market price of 
the dredg�r, together with cost of 
transport to Patras Qna interest, 
E:cnd on the other hand hy the 
avpellants Lhat they are also 
entitled to damagt:'.S in addition or 
loss during the period of inevitable 
Jelay before the substituted dredger 
could arrive and start work at 
Patras. . •••••• ". ( emphasis mint�) 

He concluded at page 467:

" •..•• If the Court gives them the 
value of their <1redger at t:he time 
and place of the loss as a profit­
earning dredger u and gives them 
interest on that value from the time 
of the loss till judgment, l do noL 
see any room for ,::i. further award of 
prof i t�s O O ♦ 0 O • a O '-" O t'l <, � 0 <$1 • 0 C: • •  0 ♦ ,t, ea • • 0 

� • 0 � $ • 0 a O • • • • • 0 U • • � U � e • • • o • 0 � 0 • • • • 0 

It is on the true value so ascertained 
that the inte�est at 5 per cent from 
�he date of the collision will run v

as furt!ter umHacres p on the p.cinciples 
of the Court of .i:1.dmiralty sti.1ted by 
Sir Cl1arles Dutt in ?he Kon� I,Iangns 
[1891J P 223 that is t daraayes for the 
loss of the use or the money 
,�eprE::sent:Lng tbe lost vessE.l us from 
the dnte of th8 loss until pctyment." 
t emphasis nu.ne J 

In thosd circumstances so long as a plaintiff acts reasonably 

in obtaining a compa�&ble replacement and the�eby incurs 

interest charges wl•ich themselves arc reasonable the defendant 

must bear those costs. 

In Lhe case before us, there is no claim for any loss 

incurred because of the &ppellants' im1:.>ecuniosity. 'l'he appellant 
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was able ..:.i:.:Lou9i': proviaing rrom his own funds one-third of the 

purchase price, to obt�in a loan from his bankers in order 

to pu;.:chase ccrnparabli;;;; rnot�or cur •,,Ji thin a. :.reasonuble ·time. 

·U1i.s method of financing is in current commercial p:;:-o.ctice

the t1suc1l .::,n<l nonTk .. l met.hod of pu.:cchus ing a motv:c vehicle. 

lndee�, the evidence revealed that the respondent actempted 

to secure a . .oan}: loan in Er to fiurchc:u;� the rt:placeraent 

. . 
1 

•·
n.1.mse .t.

In the case of Bacon v� Cooperfl..1et:als) Ltd [1982.: 

2 �11 E.R. 392 the extra financiul charges in purchasing or 

1:eplacing rotor fur a fragmentiser by hi�e purchase was held 

to bE.' recoveratle f rorn the uef ent'.:cmts who w2.re responsible for 

the destr�ction of the original. The d�fendants supplied 

steel to the plaintiffs who feu the steel into a fragmentiser 

thereby dest�oying the .:cotor r which had lo be repl�ced by 

purchase of a rotor under a hirE.: purchase agreement ',Ji th 

high rate of int0rest. :::c was h�lJ inter alio. tha t. it was 

through �he hire purchase Qgrecm�nt and to have incurred the 

E�Xi.:.ra. firwncc cild.:cgeb which he w;_�s not in c! position to avoid. 

It followed tha.t it rec,�onable for th� defendz:..ncs to ben::-

chose costs which haC �allen on the plaint�ff �nt1rely through 

th.€: defendant's fault. I.cccrdingly 1 lhe plainUff was hE:l<.1 to 

be entitled to recover �h� costs of the re�i .cement rotor and 

the ext:ro. finance cha:i:-ges.

In my view tlie app8llants 21.re 1;;:nti ::letl. to recover 

the interest puyrncnts they incurred in purchasing the n1otor 

car replacement of th� one destr0y�d, the interest being 

the result of an everydny Lusiness transactio�, which would 

hc.ve been fm:seedble or in contemplation £,t the t.ime of the 

action of the responden�, whether n3 a tortious acL or an act 

in ore�ch of contr&ct. 
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DOWi�EH, J .A. 

The issue to be determined in this case was whethe� the 

appellants we�e enLitlea to succeed in claiming as special �amages, 

int.erest on the::! principal suFt they had bor:cowed from their 

bankers to pu::.:cliase <-1. 1;1ot0:c car whicll. the re"::;ponaent '.i:y:cell had 

destroyed <lu£ing the cuurse 0f repair. The ,espondent adrnit�e<l 

The facts 

'.J.J·.2 c::;:u<.:::..a.l evidence in chis case: was 1..hut of tleudley Brown 

one of the appellants who W..t. th his ·,nf e wus t:he joint:. own ex. of 

a 19oi Hvncia 11:ictu::: Ca.1. o f:e si:.;;;,cect ·chat he h-:i.d ob:.:.c�.i'..·ve<l the damage 

to the car at the �espundent's garage on �nd October, ·19a7 and

initially he was provided with a car for ab0u� thre� t0 four weeks r

while the £es�on�ent sough� a replacemen�. He admi�ted that he

\,ii.l.S in 1.:urn vffeted a .L9Li) HuEdn t.h,3n $:i5,.uliU wh_;_ch he .L"efused.

'f;:10se •✓iere ,.:�.e circur:wu�ncc.?s whLcH compelled him \:o in:3titute

proceedings ayains·c the .L"espundern:. i?arkin J. v (acting) v1ho -L::cied

1:lie 1.ssue accepted. tna·c. the pr0p�r f igur0 for die replaccmen·L was

$65 r u(JO und hl: awa1:ded t:1at. snm with :i.rrti:.n·est:. at the rat:.e of 3%

conti.;;ndeu tha,:.. il!;: hc.Hi l)OJ.";::c,wcu $50 1 000 L.un: his bctnk-:�:c U) pay for 

.;,16 q 000 inLe:r�s-c.:. U.i.nct:;; thai.; (_wio1.mt wa,3 cr:uc�.al to "the outcome 

of �his appeal r it is appropria�c to se� out th� evitlence and 

the finding in that regard. 

Cosmetic ccr:;:ect:.iuns have bt.?f::m 1.1ade t:.o ma.ke tl:io ext .... act 

of th� evideuce a1_ po.91:.: l.3 c,f Lhe n.::co:i:.:J lntellig:i.ble -

11 By bankers financed tne acquisition of 
t:ne ltlOto:c c, .• .c. Go.: loan of $50 ., UOG for 
periocl of ;.� years a-;,:, L)%. Completed 
repuyr.kmt :Loan Novembe:.:: :i.989. :i?al.d 1.otal 
of $1G,u00 interest on luan.u 
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This evidence was noc. challenged in cross·-examination 

and the reDpcndent offeL no evidence. He sought to succeed 

belGWi and ir1 this court by relying on the Li�sbosch (1933) 

A.C. 4J9. Yet since th0 l0�rn�d trial j�dge in a single phrase

stated �hat interest was r10L p�oven i the apJellan�s �igh�ly 

challeng�d thu� fir1ding in grounds l and 2 ct Lheir notice of 

appual ,::.s well as on tbe basis, that c.lilc: Li(--;::;bcsch relieJ on by 

t:he recpondem.:., supported their submissions racheY c.han l:hose of 

th\:; r.espon�eru:: ., 

:.:1arkin S. (acting) p delivered ;;:, hrief Ju<lgmen-L ,rnd L:: is 

appropriate tu set it out • t readc ... 

.. �ccepts Youny as w.1.i:ness of truth 
u.nd his expt,:i::ienc(:; in assessments. 

No c.iefecc. shvwn on Exhibi t: "l"" 
ho evidence eit.he:c of when u.;;:;rect 
discovered and repa��s 8ffected. 
$5,9u0.0G not proved in any event. 

$1,750.UO not recoverable - uoubl� 
benefit. i.Jew vehicle in condition old 
car would have been when �epaired. 

interest not pcoven - Mur2hy v. Mills 
.L4 J ,L.h. 119. Evidence value ca.c wiUiout 
air cundi�ion. $�5 f 000.00. 

��unages �ssess�d for �laintiff fc� 
�;s5 v OGG. Ou ,.a follows -

Transfer '£ax 500.00 

R0plucemen� $ 65,000.0U 

Cost to be agreed or taxed. 

Did the trial judge err in finding 
'interest not proven'? 

Implicit in chis ...:c.lin<J thi.ll $1G v Ouv interest w..:ts not 

pL·oven ., w,.:L:.� a fincliny t.iwt funds wer0 l)or:rowed but uwt: expenditci.::.·e 

on intt·:c:;:st di.d Ih.n.: s..1 t..1..sfy tli0 t•..:.:s·c laid clown in Murphy v. !•hlls 



special 

fellows at p. 

clalrned .:111d t.his cc,u:cc r0cuunted th.B matter a.G 

l 2 l .��

":Gut :..: dl.1 not h;.:;:ppy abou-t:. nwards 
undE:::.:: U,c heads of loss oi: Garnings 
,.md 9en\.!ral dc.irna9es. 1n hls st.J.t..:.::ment 
0f clu:i.rn the respondent ple.::.ded ·"Loss 
of ea:cni..:.19s for eight r,tonths at $120 o UD
pe� raonth: $9GG.Jo� ln Gxaminatiun-in-

ief �e said; 1 i c0ul� nu� wo�k tor 
,.;.buut six months. l usually ea . .;ri. as a
meaun $120.00 to $130.00 
'l'h�n in c1:oss·-0xaminat::..on 
: J. lmv-2 w:, ::c,;aL:0;.cy sl:i.ys fol.' my 

wo.ck Jha1 p Con:::;'L:r on in 
I•iurLego 1.�::1,.y. �Jas not 'i.iOrkin9 at the 

c On t:li.:Ls ev.id�nce I fail LO

m1derst.an(� tht:' aw&rd of s r..10.n.c.h:::. at: 
$120" !JU pe;.c ri1onth. ln t.1w cuse uf 
B0nh<:11:t,-Cart1=:r v" Eyd.e :.-·ark E-k:.cl;l ., LtC:. 
(19�8) 04 T.L.�. 177: 52 Sul. Jo. l5� 
at p. 116 Lurd GuJJartl, C.J. lured: 

'On the qt.estiun of damag(:.:s 
l am left in an ezu::em8ly
uns�tisfactory yosicion.
Plaintiff� m�sl undeLs�and �hat
:i..f Uiey b:,,: 1.ng .J.ction:J fo:r a..:unagcs
�t is fo� them to p�ov�
dnmagui lt is no� enough tc w�it�
down U1e pa:cticula:cs 1 unG., su to
�,pe.iJ.:., ch.row c.n-.:.;m at chc� heciJ oi
th� C0u£t, saying I sis wha� 
i · 1wvi;: 10s1.:: I Gsk yuu to vc lil0

chesE, daEt<-�ges, ' '.d11;;;y li,1ve tv 
prove it..'· 

f.com a ox u:r:awn 1:rom one'::: :cc�h:,u.:,. c0s, 8 iC,USt DE: d cost. 

and :L-:. J.S lect�d iD intorust paym8n�s in Lhe firs� c�sc, and 

loss ot interest ln �h� second. Gu �hat in Dither case, special 

d�rt1age could cla:i.rned. :Jince tll<.::1.·e was nG llenye ,, to the 

$iC,OOO was paid as interes�, thun prop�:c 

finding ought to have been tha� on � Lalance of probabilities, the 

uppEllc...nt hud p1.0von that issm.:·. So cons 11 M.1.: • Ccusins v 

counsel for: app8llants was correcl tha� Lhe learned trial 

vnLied accordingly. 
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Was the authorit.y of the Liesbosch 
a ba1. to the appellants claim for 
:Giierest:? 

�iv�l principl�s 0£ �es�i in inc(:;gru.m re en by th;.: 

claim fur in��rc□t. This 

thut even if c.he ctppellants pruV8u th.n. \:.hey had paid ou·c 

replacE: dH::iI n1vco.c c;:__;:c
,, i.:.hen th,·�t wa,s aue to ,..nc::.:i. ir:ipecuniousi 'cy 

ano. was too remu\.:.c Lu b,� n v.::-.1:Ld clu.:�m f o:i: es" ,:.nocher way 

of s·�.:.:i:ing submission was chat tht:i t payraem:;.::::; cvuld 

1H.n: }1ave been f o.cseen by 

�h0 Liesbosch must nuw be examinLd to 6etermine whe�her 

i;,;. enunciates a princ:i.ple -�✓lu.ch wuuld �:·esult in so unjust Cl

result ,.is i:o deny che clpJ?ellants their claim. 'l'he £acts were 

th;:;..t the Ed.::.son tes t:ruyec. tL;;; LiE.sbvsch & barge en92,;e.J in 

a compa:::. at,:Lf.;! s, but. they 

f unctu th.:!t tlJJ,sy could not at fm:u ,:he pu::ech .. ,se. 

, ... nccensary 

in circumstances v they HLL'8u ,J. 

which was more expensive than the Liesbosch anti so costly tu 

lea:::3t t1wt their employers had to :rescuL them by bu1'.:�ng t:.ht:: 

yave them f0u:z:- years to pi::\Y the interest. at U1u :cate uf ·:5%. In 

deciding on the me;:::,su.1.e uf c].aJ:i1ug1c:s for the loss of the Liesbosch 1

Lo:.:�d Wr. ight s 

" "  • o • •  ,, • ln the:.:11::1 c.::HJes ·the ci01:d.ntlnt :rule 
or ��� �s the �nciple of cu�io �n 
.1n1�;.,::t_;cmn 1 ,rn.c' :�ubsiu.i.a:i.:y :c:ul""s can only be 
justified 1£ give �ffecc to rule. 0 



-10-

Then �t p. 4.�B Lord 11fri9ht set.� cui.:. U1c fac·cs to be ta.ken into
account in determinj_ng thu mea:::iure ciaraag�s and so doing, he
exclude:J the clairn.:.nc.s ir,lpecuniuusi ty c.1.c; b,;,:in1;J 1::.00 remote. 'file

'' E':com i.:1H2.sc it. follows th,:L: the Vdlue cf 
tha LlbSbosch to che appellants, capitalized
as ut the date of the loss, must be 
,�ssessed by taJdng into accoun'c" ( 1) "i.::.n(.;:
marke� yrice of a comparaLle dLedyer in
subG cut�on� (2) costs a�aptation,
transpoit, uranc� t ecc., �o �atras� 
t '.J. ) compensation f o.: 1.L1.sturho.nc1;;. and loss
in carrying out their cuntract uvcr the
period of lay becween tha lwss at the
Liesbosch .:.:.ncl t ... Lu i:irne &L wlu.ci1 the 
substituted ll ... euge.c could reui:.,onably have 
be�n available fur use in �atra8, including
in d,i..l..:. l0ss sud. i-Lerns as overhead cha.::ges 1 expenses uf scaff and equipment, and so 
fo�th thrown away 1 but neglecting any special
loss due �u the appellants' financial 
position. On the capit&l�zeG sum so &ssessed,
i�i.tere:st will run frora che <late of thi.:: loss"'

In the Court of �-1ppeal (193:}) ti.11 B.i�. at p. 15l(F)
bcrutton, L.J. puts it thus -

ln the case of total loss of the sh�p 
i.h(;: case seeL·1s to rne quite diffei.ent. 'l'h(;;
clair.1ani:: has los ;:. his ship arid is entH: lect
to be paid the value of his ship at the 
tuae of the loss, plus :tnterest from the time
of th0 los::; v till he receives payment."

If these principles rEla·::.ing Le :::..nte:.:est when then::.: i� the ·total
loss of a cha�tel are applied in tt1u ins�ant cas�, then it was
lE:gi timo.te to include the intt,.:.:n:st pa.ymenL of $J.C v uOu anJ. it mo.}'
be that the interest on the $:::4 .. UOO found from tb.0 ab',pellants
resuurces coulc alao have beun claim�� and proved.

�he developLlent of the law sine£ the Liesbosch has also
been in the appellants favour. Their clnim for in�erest was based
on negligence and/or bre�ch of con�rac� by the repairer, so that
au-::hm .. ities on aumages in negligence i:i.nu D:.:.8,:teh of contract a.re
appropriate. :is c, gerK::ral ::::-ule ., the law on remo-..:.eness is the
same in b0th i.nstc.1.nces. 'l'o ::..ei terace. interest pnyrnE;nts au special
damagt�s are not. necessa:c i ly ·coo 1:·,,,nul:.1c,. 'take the ca5e t1..:1.clswcr th v.
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Lvdall {193:.; .2 ,ill B.,L .c10l a case 1.n con-. ... ..:·acL . ., H(::ce: is how 

Brightman L.J. a::J then w�ci expressed th� principle at 

second question on 
"" lit <.::: rnure diii:�cu.b:. It 

uj)pe:al L, 
:;.s whecher 

i•Jh.� pl<'c.1.ncif f .is ie;.nt.:vclcia to recover t1s 
l .. �J. d.z:,rn;,9es lvss wlnch hus 

fexed us a resulc of the deien�ant'a 
failu.ce to 1<.:y 
on Uw t.11.:,0 °\:(.:::. '.l'o pu,: tht:.:. r,1a teer ::;hort.ly n 
t:hE plaintiff :L11cu:c:c•;;,J urndr hi. s cum.:.:r a.ct 
with tfr·. Gc1sc:.)yne t,n :Un:e:cesc ch::0.rge of 
£,.:, ::;::, us ct r,isult -che deLj'.;/t:!C.. curr,pleLLon � 
the HJ te;,r-cH;;t be:Lng calcul.;1t(:>{i foL ·the pe.ciod 
L.:0rn. the Ja.t,.;: :Lu,:.cd .:" .. ur cornple.:::1.0n until 
accuc..l cornple-c.:i.on on 18-c.::1 0ctobe:c l�7G. He 
also incurr an expenditu�e of fl6.2J legal 
costs of tht:! secund mor for tht: sum of 
f2,J00 (oud) oalanc� du� un comyletion. 
U8ithe� those ch&rges would huve been 
incurred if a�iend�nc hat fulfilled his 
par� of the contract by p�ying £10,0UU on the 
due date n.:i.mely, 15 M;J.y -'-97,:" 1:ehe judg,; 
dismiss�tl this claim un the yLound tha� it

was too :cemote. He made an award cf inL(:!::Cest 
on -die tlmoun'c recuvered under the judgment • 

.... n my Vj,_ew Uk� damc;,190 claLaed by lh(; 
plaintiff was noc too remo�6. -'-� ls clu�rly 
to oe inferred from the evidence �hat the 
defendant well knew at the time uf the 
neyoU.i.it:lon of the cont:r..:1cc ot 1:i.:rnuary 197G 
�ha� plaintiff would neeu to acquire 
anot.ht;;:r fa.r.in or sm.:;11:nolci.iniJ as his hrnn:.,� and 
hia ::..:1rnin-.;·ss . ..::.nd th.n.t he vwulu be depern.kmt 
on the 1�10 ,, OCO payable the� contnwt 
in c,::::c:e:c to finance that )__)m:·ch.:1.sc. '.i.

1he 
u.<2fend.2:u1l.: kne�l O.i:: tm0l:d.: ·to 1.u.:v1;,:; knm,m that 
if th.s- £1 l:. r 000 �Jas not pai.d to him the 
plaint:i.Lf ,,;c.uld ;:,,�:ed �v 2..n f.;qui valent 
c:rn10Lmt o,� woul(;, 1:1.:.:.ve co i.n,>:.:::t:(:;St. 'Lo his 
v�nctor or woulti �o secc�� financial 
c,ccviJL1t1uut.ion in ;..;ome ocher WcJ.Y" Thi:.::: 
pl��ntiff's s in my opinion is s�ch �hat 
it roasonhbly be supposetl that it would 
ht,v,:.: Le':::n .1n ·t11e cmn:emp.laL..i..on of -che 
pc.:r t .. ies a:.; i.-:. ser ioua pQsG:L;.nu. h;:,d chei:.. 
c..tt:.1.:mtion been .:.iin.::;ct.ed to i.he con::.H�quences 
of a branch of contract." 

1.s io:r: an inslr..:uce H1 t0:::· ;: Doti.ct Proper ties {Kent) Li:d. and

another v. Cante::Lu:cy City Council and m:.hers ( 98U) l .rill E.:i.�. 

9:.:!b is un exampl(..' wherE; the cla::.un vms net;ligence a�.0./0:r nuisance. 

The �efendan�s were liable for st£uctu£nl damag0 done to th� 

plaintiff .J ya . .:-uge due to pi le,- G:d.v:i.nc;,· tions the defendants 
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unuertooK while constructing a mul�i-storey car park. The 

plain�iff deferreu repairs un�il 1978 although the damage occurred 

in l96t. Here is how Megaw L.J. tLents 'impecunicus i at 

p. g3,* (C)-(J?) ·-

u1<::i.t: ueferrnent 
of r&pair� w�s reasona0l0 fr0m th� 
pla . .1.ntitf:B I puint: of view included Lilt; 
fact, not tha� they we�e 'impecunious' 
1 i1.1c;:ming povc-:cty-s tr ickt:m or un.::i.bh:: co 
ruiue the necessary money) but Lhat the 
pn.::v:;_sion vf the money f 0.1: :ujpairs 
�,oul<.l i:wv8 inv0lVE)d for ·cht:!h1 a measure 
of •; :i: �.nancial �n:.i:. inye1iCY. ' Other 
:i:-e.:.1sons � c0nsi.stent with cor,ui1ercial 
goou sense I' v1l:r.y 'che .cepairs should :Oe 
deferred include tlu)se mentioned in 
eviJt'.::nce by a dir1;.:.,ctor of the plain;,::if f 
companies, wh0st.: evidenc� W<-lS .::.cc;;.;pi..ed 
by the judge c\G truthful &nd i."eliabl(;:. 
if there hac:i be1<m Hv money prublem v he 
said, he would scill not h�ve spent 
money on ·che building before n1::: was 
sure of �ecoverin9 �he cost frohl the 
dt:fendants. i.t would not ho.ve made 
corru:111;-1:i:.:cial sense -.:.o ::,pend l.his money 
on a property which would not protluce 
cotrespondu1g additional irtcome. So 
long as chGr� �us a tiispute, ther as 
to liability or amount of compensation .,

he wuuld have done no �ore than to 
keep the building weatherpLouf and in 
,;1or:dng orcter. " 

Since the plaintiffs succeeded in recov8�ing the cosL of 

repairG in 197B, there vas no n�ed �u press the alcernative claim 

for interest from L 9 Lio on tJH.� bu.sis that repai.:r s cuulci. h,iV1;; been 

effected. dt thm:.:. tlm8" ..:..mplicl t in t.he ju:.:!,jmcnt that. int:e:r·est 

would have been .:::warueu on the :i,aonE.:!y so spent, and wha t. woul<l 

p. 93G (a) Heg.:::.w L.J-. p.1t:t� it Ums 

:; 'I'he l."f7,�:.mlc is that 'i::he plaintiff I s 
i:..lltei::nat.ive ground of itppe2:l, as to the 
appropriat� c�lculation of interest, does 
not arise" for it is a necessary part of 
their uubrnission on tht:a fi:cr.;t issue i.:.hatr 
d.amagE:s Leing r(;;:f er able tu the deferment of
repairs r interest is nut puyable up to the
uate of 1..he hea.:c:i.ng. In th(� circlli"1lstances 11 

:;_ think 1. t bet: l:er to say no,.::hing on tha t.
point on ·which L.he argumE!nt on l�i t.h.a:a:: side
was comrnendubly b:.c l.;;f. '1 
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in st:!.ppoi:ting the decision of J\'leguw and :01:owne L. J J. ii 

Donalcison LoCi., as ht:, then was :.said at p. 9 .... l -

h 1.l.1:i:1€: £)Osi·t..�c·n of ·Che pla.i11·i:iffs 
in the pcesenc case seefus to me �o be 
quite different. They we�e nuL 
.�.mpecunious .1..n ·t:he LiesLosch ( l '9 J 3) 
;i o (: a 4 119 i· ( 1933) TJ.11 Eol-�(• l�e1). 1,;(�
sense of one who could no� go out 
�nto t:118 ma.cA1::.,t:. On ..:he cont.,_ 
they v✓erE:: f iaanc:...ally a0l0 to car:.·y 
out �he work of reinstateraent �n 1970. 
Howev�r ,. on d1•.;;; judge's f irnlings u t:ney 
we:c(;: commercially p:cud.,:;:nt in not 
incurring the cash flm✓ di2ficiency 
wb.�ch would have resulted from their 
undertaking the work in the autumn 
oi i970 und waiting for reimbursement 
until after the hearing, pilr�icularly 
when the dE�f endants \i<Jre denying 
linbility and there was a dispu�c �s 
to wha� wocks could anti shoulu be 
done by way of reinstatE::ment. in rny 
judgment, the decision in the 
Li,::sbosch case hns no application to 
such a situation, which is 
distinguishable." 

'l'he n1ecessary :i .. nfc:.:<.:mce from this passz..g1.±: was that it was 

permissible tu go .[ nt<.) the 1,K:.: .. :ket foi: funds anu had that course 

beE:n f 0llow<:;;d ,1 the presumption w0uld bE! thc.t int.ert::$L payments 

would accrue tind it woulu h.::i.ve been a lrc:0 :u:nate hea<l of uamage. 

'.i.1her,2 was a furU:1er claim for ..::epa:L::: ing tht::" .r:. cplaced 

vehicle but. no serious .J.ttl�mpt was Iact<le to establish �hi.::; hect<l of 

damage. The claim to recover the coat uf the deposit paid to the 

rt;Jspondent fo:r rE.�pairs ,i.J.:S abond011(�d. So cons.:i.d.l11'.(d t.he 

appellant has succeedeu in having the oraer cf Pa�kin J. (acting) 

va:.:.i.e6. so Umt the cli:.:im fm�· s}?,.:::.c:i.al <l,:..ma(;,es of $lo, 000 muut. be 

met by the respc.nuc.nt and d1i:.; w:i.11 d.lso att:cact interest at tiie 

rate of 3% £:corn. 2nd l<h.>VeMber to .L.:.i:t:h June v .i..991L :d10 respondent: 

must also pay the Laxed or agreed costs �n this cour�. 
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MORGAN e J .AQ: 

I too agree that the appeal should be allowed and that 

interest, as claimed, should be awarded. As is stated in the 

judgment.s aboveu which I have read in draft q the respondents 

relied heavily on the case of The Edison o/c The Liesbosch 

(1933) 3 All B.!L 144. '..:'he facts of the Liesbosch and the 

excerpts already quoted in the judgments of Forte and 

Downeru JJ .A� u are sufficient to shm·: that it is clearly dis­

tinguishable from this case. There it can be seen that the 

plaintiffs claimed (1) cost of hiring a substitute dredger 

from the time of purchase to the time of resale (2) cost of a 

new vessel (3) excess cost of working the hired vessel (4) over­

head charges and (5) loss of profit. All these heads of 

damages were calculated on the actual loss and expenditure. 

'l'he ordir.ary measure of damages, however u was stated 

as (1) cost of buying a similar vessel (2) cost of getting her 

to the moor in�.{S and ( 3 ) loss of profit consequent on 

disruption of operations between obtaining and delivery. 

These were to be calculated on market values and not 

on actual loss and expenditure. 

rt was held, however, that what was payable was (1) the 

value of a comparable dredger with interest thereon from the 

time of loss \:ill payment (2) cost to adapt it for performance 

(3) compensation for loss of contracts between the loss and

the time at which a sui�able dredger could reasonably be found. 

(Unfortu�ately when one was available they had no money to 

buy} • 'I'his compensation included ( i) overhead charges 

(ii) expenses of staff and (iii) equipment thrown away.

What was excluded and considered remote, was loss due 

to their financial posi�ion which made them unable to buy a 

substitute dredger at the time, thus causing delay in the work. 
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This is not the case here as the car was replaced within 

six weeks when a similar car was found. There was no delay in 

finding a substitute car. The appellants were unable to find 

the full sum to replace it so they used their own funds and also 

secured a bank loan on which there were charges. This is an 

o:cdinary ano. reasonable way of f .1nding money and falls squarely 

under the heading of 11 compensation a - sub-head II overhead charge n

as is stated in the Liesbosch. A claim co1.1ld have been 

entertained on the first head for the full value of the car with 

interest from the time of loss. 

There was no evidence of fi�ancial impecuniousity, 

actual or inferential. A private partyv as disLinct from a 

company, could not ordinarily be expected to find the full sum 

of $65,000 from their own means for such a purpose without 

borrowing. 

It is my view that what is claimed is not remote but 

foreseeable and payable. 




