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The appellant, a registered woedical practitioner, was
dismissed of a charge of carnal abuse at a preliminary examination
hela in the Resaident Magistrate‘s Court for St. andrew at dalf Vay
Trew on ist May, 1991. On ouh Jdune, 1891, the D{rcctcr or Public
Prosccutions applicd for, and obtained undaer section 2(2) of the
Craminal Justice {(sAdministration) act the consent cof a judge of tho
Supreme Court to the preferment of an indictment on the same charge
against tho appellant and at the same time, obtained a warrant for
his arrest. The appellant was duly arrested and brought before a
judge sitting in the Home Circuit Court on 17th June, 19%1 when ho
was roleasce on bail. Ly rcason of all these proceedings taken by
the Directeo:r: of Public Pros=zcutions, rhe appcllant sought relief in

the Constiy zyonal Court.. G besought the following orders:
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"o 1. 4 DECLARAYION THAY the granting of
an indictment against the applicant
in the circumstances of the instant
case¢ 1s a contraveniion of the
protaction of Law given by the
Constitution undexr socticn 20(1)
thoreef .

2. & DECLARATION THAT tho procewdings
whereby ihe aforecsaid Indictment
was obtained are in brcach of
Saction 20(2) of the Constitution
and are in contravoention of ithea
epplicant's right thorounder.

3. o DOCLARATION THAT the afercsalid
proccadings ace in breach of Scction
26(3) of the Constitution and arc
in contravention cf the Applicant.'s
right thorvunder.

alternatively and/or in addition,

4. L. DECLARGTION THAT the aforwvsaird

procecaings are in breach of

Section 20{4) of the Constitution

and are in contravention of the

applicant's right thercundor.

5. & DECLaARAT LOL THLT the dpplicant's
right to personal liberty undcer
section 15 ¢of the Constatution has
been, and is being centravened by
the aforesaid unconstitucional and
invalid proceedings, and Ly the
granting of an Indictment. against
him,; his subsequent arraest thareon
by warrant and lLis being held to
na1l thoereaftor.

¢. A DECLARLTLCH THIW the inLituled
Voluntary Bill of Indictwent and
VYarrant are null and void by
rascn 0of thoe contraventions of
Scction LY and Section 26(1),(2)
(3) & {(4) and Scction 94 of the
Consitituticn.

7. A DECLARGTION THLT the applicant
15 entitli:G tc compensatioir from
“he State as rodrass for breaches/
contravencions of his Constiiu-
ti1onal rights to personal liberty
under Seciion 1Y of che
Constitution and to the protecticn
of the Law undzr Section 20 thoereof.”

He also prayed for compensation and oLher conseguential orders which

-~

i need not recite as an unnecessary prolongation of this judgment.
in swa, the dcclarations sought asscrted that the proceedings

initiated by thoe Directer of Public Frosccutions infringecd
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fundamental rights enshrined in sections 20(1) to (4) and

section 15(1) of the Constitution.
By an order of the Constitutional Court, Rowe, C.J. (Ag.),

Clarke, J. & Wesley James, J. (Ag.), dated 28th June, 1991 the motion
was dismissed. Hence, this appeal to this Court.

in this appcal we arce not concernced wich the merits cf the
charge against th: appellant nor oven so much, whether there weie
breaches of natural justice princuples simpliciter, in the proccadings
taken to prafes the indicument against the appellant and to wring him
before the Court to answaor the chargo. Rathexr, our concern is whether
the alleged irregularities of procedurc and allcged brzaches of natural
justicc constitutz infringements of fundamenial rights within
scection 20(:) Lo (<) and section 1i5(l) of the Constitution. Those
provisions are as saet out heraunddrs

"ll.—{1) Whenever any person i1s charged
with e criminal offence ha shall, uniess Lhe
charge is withcrawn,; be affordcd a fair
hearing within 2 rceasonable iime by an
independent and impartial court costablished
ny law.

(2) iny court or other authority
proscribed by law for the determination of
the existence or the extent of civil cighis
obligations shall be independent and
wapactial, and where procecdings for such a
determination arc instiiutaed by any person
before such a court or other authoriily,
the case shall be gaven a fair hearing within
a .casonablc time.

{3) i1l proceedings of wvery couxl
anu proceedings rclaving to the detcrmina-
vien of the existence or the extent of a
person‘s clvil rights oxr obligations bofore
any court or other authority, including the
announcenent of the decision of the court
or other authori.ty, shall be held in public.

{(4) Hothing in subsection (3) of
this section shall prevent any court or any
authority such as is mentioned 1in that
subsection frem excluaing from the proceedings
persons other than the parties thereto and
their legal representatives—

{(a) in interlocutocy civil proceedings;
or

(b} in appeal procecedings under any law
rclating to income tax; oOr
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(c) Lo such extent as Lhie court oz
other auithority—

(1) may consider NECESSILY <L
expedient in circum<t:s aces
where publicity woulu Die-
judice the interiscs of
justice; or

{(ii) may be empowered or rigaired
by law to do so in thr
incercsts of defonce, »Hublic
safety, public order, public
moraliiy, the welfare of
persons undor Chie age of
Lwenty-cnu yoars or bl protoec
tion of the private lives of
persons concerned in the
proceedings.”

G5,— (1) lo persen shall be Ceprivaed of
“+ . his pegsonal libercy save. as maw ii 7y n8

P

thz following cases be authorise?d L7 loaw—
(e) Lor ithe purpose of bringinc for
before a court in cxecutiorn ¢l
the ordcr of a court, or..."

« convenient starting point is to consider the centraventions
alleged in respzct of which declarations wero 3. wht. Thae provisions
of section 2v¢ eubody natural justice provisiors cr the purpos~ of
sccuring a fur trial whether of criminal charget as to subscction 1
thercof or of civil mattcrs as to subsection Z. In respact cf the
latter categhry of matters, 1 include tne resclviion of matiters
between parties before quasi-judicial bocdies, suth as the industrial
Digputcs Tribhunal and Rent assessment boards. witn respeclt to
seciion 2u(l) and (2), the right being sccured, s that e a faurx
hearing within a rzascnable tiac 1n those courts or guasi-judicial
bodies by an iadependent and .upartial tribunal. involved in the
concept of a fair hearaing, is the right tec be hewrd and to have legal
ropresentetion of the party's finarcial posiciorn &llows ic, Thus in

he case of irials, both criminal =ana civil, the audi alteram paitemn

rule is appl:cable. adequate noticce sbould bo given to allew the
party time tr. prepare his casc. The trial shcul . be conducted
according to avspropriate procedures and rules 2f cvidenc:. There 1s
+hus an conus o1 the party aggrieved to show irn vwiaetl way this richt

under the Co s..tution has becn infringed., It 3 not erncugh for the
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party to show merely that there has becn some breach of o principle
or principles of natural justice. Finally, it should bc said that
the Constitution provides redress for such infringements if, and only
if, no other means of redress exist : sce the proviso to section 25
(2) of the Constitution and the obscrvations of Smith, C.J., in

Grant v. D.P.P. (1979 29 W.i.R. 435 at page z4G.

With respect to section 20(3) of tine Constitution, tiis
provision spceaks to another facet of natural jus:ice viz, that

hearings in the criminal and civil ccourts and quasi-judicial bodies

ace open to tho public. The “proceedings"” o owtioned in this provision

celate to the courts cor other authorities mzntionced in the preccding
subsections (1) and (2) of section 20, If the scetion is read as a
whole, it is plain that this must be sco. iIny view, section 20(4)
allows restrictoed hearings in certain circums . ances.  i1n other werds,
courts have a right to exclude members of tche public. Underlying
section 20(1l) to (4) is the notieon that the partv or parties whose
right is being considered, 1s or are, entitled to be present., The
exclusion of such a party or parties from the proccedings by order of
the court, would plainly amount to an infringement of the right to a
feir hearing., But I am not able to appreciaite how such anexclusion
could come within the limitation on the right te a public hearing
under section 2u(3) ox 20(4) of tha Constitution as was suggested by
Mr. Ramsay.

Since we are dealing with procecdings leading to a criminal
charge, the subsoactions which have a bearing on che present appezal
are section Z0(1), (3) and (4), not section 20(Z). 7The proceedings
taken by the Dircecter of Public Prosocutions puarsuant to section 2
(2) cof the Criminal Justice (Administration) .:ct involved the filing
of an ex parie summons supported by an afficdavit. That provisicn
is as follows:

"2.—(2) o indictment for ar- offence
shall be preferred unless the prcsecutor or
other person preferring such indictwent has
peun bound by recogniiance Lo prosecate or

give evidence against che person :ccused of
such cffence, or unless the person accuscd
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"has been committed to or detained in

custody, or has bzen bound by rccogni-

zance to appear to answer Lo an

indictment to be preferred against him

fo: such offence, or unless such indict-

ment for such offence be preferred by

the. direction Of; or with the consent in

wroting of z Judge of any of the Courts

of this Island, or by the direction or

wiih the consent of the Dircctor of

Public Prosecutions, or of the Deputy

Diiector of Public Prosecutions, or of

any person authorized in that behalf by

the Director of Public Prosccutions.”
This subsection relates wholly to the initiation of criminal procecedings
intended neccssarily Lo be taien in a court excrcising criminal
jurisdiction. The proceedings were not in the slightcsi concecrned
with "the dervermination of the axistence or the extent of civil rights
or obligations"cf the appellant which is envisaged in section 20(2)
¢l the Constituition. The end purpose of the proccedings by the
Director of Public Prosccutions to initiate criminal procecaings,
cnabled the appellant's criminal liability for the offence of carnal
abuse to be determined. The declaration sought under subsection
2U\Z2) must, plainly be seen as wholly misconceived. This conclusion
1s 1nevitable on the plain meaning of the provision and 1 need say
ne morce in this @cgard.

Mr. Ramsay's argument.s which he deployed with no liitle
subtlety, procecded on the feoting that the process used to obtain
consent to the preferment of an indictment and the grant of the
indictment amounted to bieaches of the right to a fair hearing of the
appellant by the court in public. OGections 20(1), (3) ané (4) of the
Constitution were the remaining provisions in respect of which
breaches were alleged on this aspect of the appeal.

L understood lMr. Ramsay as arguing that the procedure adoptied
for the judge's conseni was void, @ssentially because it dicd not
involve natural justice principles. He also sought to show that thec
application breached provisions in the Civil Procedure Code but the
submissions in that regard werc without substance, a fact which

learned counscl a2ppreciaved, for in his final summary, he was at

pains to avoid any refcrence to chem. 'The Civil Procedure Code



-
governs the piocedure in rclation te actlions anc causes in civil
matters in thae Supreme Court. With respect to ancillary craiminal
proceedings, ifor example applications for bail, the procedurc
involves tne filing of summons and affidavits in support,; but that
1s adopted by practicce from the civil side. koxt he argued that,
becausc the proceedings for conscnt werc ox parwe, a natural justicce
principle viz. the right to bLe neard granted by scction 20(L) of the
Constitution had becn brcached. &lthough it had been argued as well,
that that vold procaedure breached scction 20(2), I have alrcady
indicated t‘hat any reliance on that provision 1s misconceived and no
order in terme of that declaration sought thoreunder, could be made.

He tuined to consider section 2(2) of tvihe Criminal Justice
(sdminastraticn)} Act and the powers of the Uirector of Public
Prosecutions under the Constitution and in particular, section 9¢ (o)
thereof. N2 sald that the Director of Public Prosecutions had no
power to s<eir the consent of a judge to an indictmenc and
accordingly thz judge had no power ©o consent thereto. 'The order
of the judgc was accerdingly unconstituticnal.

The final thrust in regard to brcacics of sections 20(1), (3)
and (4) of the Constitution was made in this way. 'The appellant
by reason of his dismissal of the charge against him, had garncred
to hims«alf a benefit which should be protected. He should nect be
made bereft of that benefit without being given a hearing or allowed
representation. He should not be ambushed by secret procecdings o
process, 1f i may precis the highly charged and colouiful language

used by Mr. Ramsay. He citeda Barton v. R. 55 h.L.J.R. 531. There

was thus, he said, an abuse of process. The Director of Public
Prosecutions had manipulated the procoess of the Court by applying
to a judge when he had constitutional powers co-cextensive with that
of a judge. Further he had no consituttional power LO make the

applicat.ion.
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in relation to the breach alleged under section 15(1) (e),;
hc argued thar the invalid and void proceedings led to the issue
of a veid and invalid warrant. There was no power in the judge, at
all cvents, te issue warran:t at a time when there was o indictment
in place.
Mr. Hibbert put his response under fou: broad ncads:
t1) Whether the Dircctor of Public
Prosecutions was cntitled to make an
applicacion to the juage for conscnt.

(11) Whether the¢ application was an
zbuse of process.

(i1i) The validicy of the proceduie

auopted in the application to the judge

end the orders made by him as to the

preferment of the indictment and the

1ssue of a warrant, and

(1v) Whether the reliefs soughti were

iilowable undcr secticns 1Y and 20

(L)=-(4) of the Constitution.
Mr. Lennox Canpbell was in broad agreement with the arguments of
Mr. Hibbext.

i can now consider the rival arguments, First, 1 desire

Lo say 1in agreement with Mr. Hibbert that even if the proccadure
adopted by the Dircctor of Public Presecutions for secking the
consent to the preferment of an indictment was invalid, and the order
made therceon was flawed, that would not be proof that section 2U(L)
cf the Censtitution was breached. Neither the process nor the
order whica flowed from 1t, could on any view, breach the
appellant’s right to a fair hearing within a reascnable time. This
right comes into being when a person is charged. The process
adopted by ihe Director of Public Prosecutions, the¢ heaiving itsclf
and the ordaer made thereon, all precedaed any charge against the
appellant. The fair hearing in seciion 20(1) of ithe Constitution
plainly r=fcrs to the hearing cf the charge before a court; in
othor words, the trial of the charge iiself. It is essential to
have clearly in mind the fact that the appcllent seceks constitutional

redress; he 1s not invoking a remedy by way of judicial revicw into
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a public administrative law issue where natural justice breaches
simpliciter arc being considerad.

Nexi, 1t 1s necessary to consider, in regard to section 2(2)
of the Criminal Justice (administration) ict, whcther the appwllant
was ontitled to be present at the hearing before the judge. Did
he have a cight to be heard? Could the matter be heard ex parte?

There 1s no right to be heard while an accusation is madce
unless som: siatute so provides. Ger has there cver becen a general
rule that an intended defendant musi be adviscd of an intcniion to
institute crininal proceedings against him. 1% is when the
accusation is made, that the right te be heard arises. The
accusation 1s given answerable existence when the information is
laid or th: indictment preferred. Applicaiions te Justice of the
Peace to lay a complaint for threats and for the issuc of a warrant
Lo apprehend tho person charged have never been regarded as a
brecach of natural justice. wor would such a defendant be entitled
to a declaration that section 20{(1) of the Constituiion has been
infrainged.

There ari: no rules as there are in England prescribing the
procedurc for the consent of the judge under scction 2(2) of the
Criminal Justicc (Administration) iAct; see for example the
indictments (Procedure) Rules 1371 (U.K.). it is not without
interest that thosce rules do not give the proposed defendant an
undoubted right of audience and as Watkins, L.J. notcd in

R. v. Raymond {19866 71 Cr. app. R. 151 at p. 157 - High Court judgces

have been considering such applications by an €x parte procedure
since 1$59. 1t was stated in that judgment that even if the
defendant were present, he could only be heard on the issue of
whether the judge should determine the application fer leave to
prefer a bill of indictment oin whether in the circumstances committal
proceedings shculd be undertaken.

h judicial process, as .1 understand Mr. Ramsay necessarily

involves natural justice to its fullest extent. But that view is
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not supported in law or commonsense. The full application of
natural justice principles depends on tiic nature and purpose cf
the judicial proceeding. I think the words of Lord LMorris in

Wiseman v. Borneman {1%7.l; u4.C. 297 at pp. 306-30S% make that quite

clear:

" My Lords, that tne concepiion of
natural justice shoula at all stages
guide those who discharge judicial
functions is not mcrely an acceptable
but is an essential part of the
philosophy of the law. W¢ often
speak of th:o rul~ss cf natural justice.
But there 1s nothiing rigid or machani-
cal about ‘hem. What they comprehend
has becen analyscd and describoed in
many authoritics. Lut any analysis
must bring inco rolief rather their
splrit and their inspiration than any
precision cf definition or precision
as to applicaticen. Ve do not search
for prescripticns whicin will lay
down czxactly whet nust, in var.ious
Givergent situations; be done. The
pcinciples and proceuurces are to be
appliec¢ which, in any particular
situation or set of circumstances,
are right and just and fair. watural
justice, it has been said, is only
‘fair play in action.' licr do we
wart for directlions from Parliament,
The commen law has abundani riches;
there may we find what wyles, J.,
called ' the justice of the common
law.' "

Lord Reid in tha: same case, cxpresscd the view that there is
nothing inherontly unjust in reaching a dzcision as to whather a
prime facie case exists 1n the abscnce of the other party

(ibid p. 3U¢). One of the factors wiiich should be taken into
account irn determining whether the "audi altceram partem rule" should
be excluded is:

“where an act or proposal is only the
first step in a sequence of measures
which may culminave in a decision
detrimental to a person’s intercsts
the Courts will guenerally decline

tc accede to that porscn's submission
that he is entiiled 1o be heard in
opposition to this initial act,
particularly if he is eontitled to be
heard at a latcr stage.”

de smith's Judicial Eeview of administrative §cnion (4th edition)

-

p. 179, That view accords with the authorities and commensense.
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With respect, 1 entirely agree with the opinion of Watkins, L.J.,

in R. v. Raymond (supra) at p. 159 that:

W

... but this rule is not unfailingly

to be i1nvoked in c¢very concelvable

kind of Court procceding or initiation

cf Court proccedings such as the

laying of an information, mercly

because a perscen asserts that he has a

right to be heard."
The idea of a person being summoned to a hearing to dcbermine
whether a warrant for his arrest should issue, cznnot in my vicw be
taken scriously. Such an intimation to a proposed dcefendant would
be but hiis signal te make a rapid exit.

in the instant case, it 1s clear that the consent by the
judge 1s a preliminary step to bring the appellant before the Court
where he can be heard and so gain the constitutional benefits
sccured to him by section 23(1l) of the Constitution. L.t that
application, the judge is required to act fairly, which means he
should cxercisc his discretion judicially. No suggestion has bezn
advanced that the judge in this case has not acta2d judicially in
the exercise of his discretion. iIn my judgment, 1t is not a
breach of natural justice that the proceedings b:fore the judge
were c¢x parte. iiccordingly, they could not infringe section 20(1)
cr (3) or (4) of the Consticution.

Thas leads me to the question with which © must next deal,
viz. has the Director of Public Prosecutions any power to apply for
that consent to the judge under section 2(2) Criminal Justice
(administration) act. Lf the Director of Public Proseccutions had
no power toc apply, then the judge had no power to grant; thus ran
the argument on behalf of the appellant., 1i was arguod by the
appellant that the Criminal Justice (fdministration) sct musi be
rcad against the backdrop of section 94 of the Constitution with
regard to the powers of the Director of Public Prosecutions.

Section 94(3) provides:
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“94,—(3) The Directeor of Public
Prosecutions shall have pow<r in any
case in which he considers it desirable
50 Lo do—

{(a) to institute and undertcake
criminal proceedings agalnsi
any person pefore any court
other than a court-martial
in respect cf any cffcncc
against the law of Jamaico;

(b} to takc over and continue
any such criminal proceedings
that may have beon insticuted
by any othger pcrson or
authority; and

(c) Lo discontinuc a“ any staga
before judgment is delivered
any such craiminal proceedings
instituted or undertakaen by
himself or any cther person
or euthcrity.”

and scction 9«(%) provides:

(v) In the cxercisc of the powers

conferred upon him by this scctaion the

Lirector of Public Prosecutions shall

not be subject to the dircection ol

control of any other perscn or auchority.®
Mr. Ramsay further said, that woere the Director of Public Prosccu-
tions to seek the consent of & judge to the preferment of an
indictment, he would be acting subject to the contrcel of another
perscn or authoraity. Adaitionally, we were referred to two old
cases bearing the same nomenclacure in which a famous judge declined

to enctertain the ittoxrney General's application for consent to the

preferment of ex officio informations viz. R. v. Phillips repcrted

in 1704 and 17v7 respectiively at 3 Burx. 1504 and & burr. 2009.
Lord Chief Justice Mansfield there held that che attorney General
had a right himself to grant the application and a&ccordingly, he
would not consider such an application. by analogy it was said
Courtenay Orr, J., should not have granted what is tantamount to

a similar applicaiton, i.e¢. the application of the Director of
Public Prosccutions pursuant to section 2(2) of the Criminal

Justice (administration) ict.
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Thore is little doubt that the Director of Public
Prosecutions 1in his own discretion, has the power toc prefer an

indictment. Lord Diploci made this plain in Grant v. D.P.P.

{19€05 30 W.i.R. 2406, He puts 1t this way at p. 3006,307:
“eeo the meaning of s 2(2) is clear and
free from any ambiguity. L1t sets out
five different circumstances in which
an indictmant may lawfully be
‘preferred,' which means presented
for trial at a carcuiit court. Thoss
five ways are:

First: when a prosecuror has
ween bound by racognisanc:a LO pros-—
scute oL give evidence against che
accused;

Seceondly: where the accused has
Deen committed to or detained in
custody;

Thiradly: where the accused has
been bound by recognisance ho
answer to an indictment to be
preferred against him;

(These threz are references Lo what
justices of the peace were originally
required to do at the close of a
preliminary ¢xamination into
indicitable offences unaer ss 3¢ and 45
of the Justices of the Peace Jurisdic-
cion sact; functions which wore gaven
rc resident magistrates by s U« of
+he Judicature (Resident lMagistrates)
Act; or, in the case of murder or
manslaughter, to the performance by a
cecronzr c¢f his duties under s <4y of
vhe Coroners hcuy)

Fourthly: where the inuicomsnt
nas been prefesred by the direciion
of or with th¢ consent in writing
of & judge; and

Fifthly: wherce the indictment. has
pecn proferred by the dircction or
conscnt of the Director of Pukblic
Prosccutions, the Deputy Director ok
any other person authoriscd by the
Director of Public Prosecutions.

In cheir Lordships' view as a
matter of consijyucction it is as
»lain as pla:n can be thatl the
Director cf Public Prosecutions 1s
cmpowered to prefer an indictment
at a circuit court without =he
necessity for there having been any
preliminary examination of the
accused before a resident magistrate."...
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Thig means quite clearly that he does not need to seek ths
consent of any other person. But what if he does? Does that mean
that he cannot scek the 'imprimatur® of a judger by this process,
is he acting under the conurol of the judage? 1s he surrendering
his constitutional powers? In the first place, 1 4o not interpret
the cases of Phillips (supra) co mean that the judge would be
acting without jurisdiction if he¢ made bthe order. i would ithink
thul the learned Chief Juscice was saying no mei<c than cthat he
would not ¢ngage in @ pointless excrcis<. d¢ diad nouv say that he
had no powecr tec grant the application but that h2 would nct
encertain 1t and as a matter of policy or practice, he, for his
part, would never do so. Furthor, I cannol appreciate how the
judge®s power to consent to the preferment of an indicument can
e affected by the status of an applicont. The statute does not
in terms prescribe any such limitation nor 1s there anything in
the languege of the provision which roguires any such rescrvailon
to be implied, for it would amount to an unnccessary feiter on the
judge's discretion. o such importation of words 1s needed to
give effec. to the subscction. That subscection sels out, as
Lord Diplock points out, five methods of preferring an indiciment
which arc, of course; alternative methods of acnieving the same
end, bBut at the same time, the rescort to ong method does not,

as it seems to me, exclude resort tc another. In Grant v. D.P.P.

(supraj, there was a Coronor's inguisition ending in an open verdict
of murder but naming no oneé as criminally liable. Thereafter
the Director of Public Prousecutions filed a voluntary ball.

i would make onc other comment in this regard.
Section 2(¢) of the Criminal Justice (iLidministration) Act enables
a judge to direct the preferment of an indictment. &An ¢xample
which comes readily ce mind 135 a judge‘s dicection to prefer an
inaictment for perjury against a witness in a trial before hinm.
The Diractor of Public Prosccutions, pursuant to that direction,

would act accoidingly. Plainly, he could not properly be said to be
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submitting Lo the "direction or control of somc other person or
authority."™ in my opinion, those words “the dircction or authority
of any person or autheority"” arc not applicable to directions of a
court or judgc. The raison d'etre of soction 94 (&) of the
Constitution is io inhibic political interference with the
discreticn of the Director of Public Prosccutions. iny other
interpretation must; i suggest, lecad te a manifest absurdity.

+n my judgment, therefore, the judge had the powcy to
consent and accordingly his order was valid.

{ come now to consider the guestion of whecher the applica-
tion was an abuse of process. The cases are clear that a court
has the powir to inhibit abuses of process which may occur in a

varicty of ways. In Connelly v. D.P.P. {1504 4.C. 1254 at p. 1301

Lord Morris of borth-Y-Gest observed:
" There can be no doubt that a court
which 1s endowed with a particular
jurisdiction hag powers which are
necessary to enable it to act
effecctively within such jurisdic-
tion. I would regard them as powers
which are inhercnt in its jurisdic-
ticn. A court must enjoy such powors
in order to cnforce its rules of
practice and to suppress any abuses
of its process and to defcat any
attempted thwarting of 1its procoss.”

Lord Devlin at p. 1347 expressed himself thus:
"... in my opinion, the judges of
the High Court have in theic inherenc
jurisdiction,; both in civil and .n
criminal mattirs, power (subject of
cours¢ to any statutory rulas) to
make and enforce rules of practice
1n order to ensure that the court's
process is used fairly and
conveniently by both sides. I
consider it to be within th's power
for the court to declare that che
prosecution must as a gencral rule
join in the same indictment charges
“hat 'are¢ founded on the same facts;
or forms or are a part of the series of
offences of the same or a similar
character' ( I guote from the Indict-
ments aAct, 1915, Scehdulc i, rule 3,
which & shall later examine): and
power tc enforce such a direction
(as indeed is already done in the
civil process) by staying a second
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“"indictment 1f it 1s satisiiea “het
its subject-matter ought to have

been included in the first. I think
chat the appropriate form f ovder to
make in such a case is tha. th:
indictment remains on the “ilce .arked
‘not to be procecded with,

Lord Pearce saoke to the same sffect. .n t.at case, their Loxrdships
were speaking of the power of the court to .tay a second indictment
if 1t was sscisfied that the subject-mastcr sught Lo have been

included in the first. In Bell v. D.P.”. (. .i5, A4.C. 537, the

Pruivy Council spoke to the power of proventiny éouse of process
when the renzial of a charge after the ta:. of a reasonable time
could amcunt -o an abuse of process.

e wer: referred to an australin: ¢ 2, barton v. The Queen

55 A.L.J.R. 3L where the High Court of ..wust. 2lic debated whether it

5

was an abusec of process for the aAttorne u2.zral to bring ex officio
infcrmations against the appellant withoul.  olding preliminacy
haarings. Thi entire Court held, as L understand that decision,
that there was no power to review the ator-z2y Ceneral's discretion
and, that th2 Court nonetheless had a power o prevent abuse of its
process. The weight of these authorit:ics domenstrate that the

Court does possess the power to prevent an abuse of 1ts process.
That power 1s assumed to ensure a fair ear:ng to an accused person.
Our courts, in order to uphold the Cons.itut . on, have the
Uénstitutjonal power to secure this proeac™ .

So far as the circumstances of the present case go, we are
not concerned with a re-trial: we are conco™ 12d with a preposed
trial. Ther=z was, it is true, ccommitta. vroceadings but that is
altogether diZferent from a trial. The dis:aarge of the appellant
at thai proca:ding was not a verdict in his cfavour. its effect is
that no prima facie case has been found aga.ast him, Iv is

obviously no basis for a plea of autreicis acquit. HMr. Ramsay

says 1t is a benefit which should be protec .d. 1 see no warrant
either in principle or authority for so holi ing. It would be to
equate a discharge in ccommittal proceed.ngs ith a verdict of

acquittal.
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IL is zerfectly understandable as occurred¢ in Barton v.
The Queen (supra) for the High Court o7 Ausutralia te rule that
while the discretion of the Avtorney Goneral could not bz questicned,
the court cou.. navertheless guestion vhether it would bz unfair
to permit a r -irial to proczed in circumstances wheres the
Attorney General had preferred his voluntary bill. Buut I find it
difficult, if vot impossible, Lo say trat whoere one judgs: has ruled
that an i1ndicur:nt can be preferred pursuant to section 2(2) of the
Criminal Justic 2 (Administration) Act, that another judge could hold
that 1t would I'2 unfair as an abusc¢ cf process for the trial to
proceed. Clei:ly, that would amount t¢ a judge of co-ordinat:
jurisdiccicn s« “ting aside an indiciment granted by his brotner judge.
The positicn of judges of co-ordinate " urisdiction sctting aside
oX parte ordesr s in eivil mattcrs is weol settled. Sec the majority

judgment of this Court in The Minister of Foreign Affairs, Trade

and Industry v. Vehicles & Supplies Ltc. and Anor. S.C.C.A. Ne. 10/81

delivered 25tl September, 1989 and Lorc Oliver's opinion in the
Privy Council (:i9%1} 4 All E.R. 65 at p. 70. Bu' i am unawar<¢ of
any authority which supports the vicw -hat a similar power ¢x1ists
on the criminel sido. Their Lerdships @rn the Cerstituticnal Court

called attentisr Lo R. v. Chairman Courty of London Juarter

Sessions Ex paui= bDowns {1554] 1 ¢.B. 1 and the pertinent obszrva-
ticns of Lord Goddard at pp.5 - 6. I do npol think it is far fotched
to suggest tha:. the rcason in this casc for obtaining the judge's
sanction was to praeclude any argument as rogards abuse of procass.

Althousi 1t is clear that the michods of praferment an the
Criminal Justi~o (Administration) Act are alturnative mothods of
initiating a c imiral trial in c¢he Circuit Court, committal procaedings
remain the normal, usual and accepted m-thod., No one has suggcsted
otherwiss. The methods of preferment by voluntary bill "by the
dircciion of, . with the ccnsent of a udge cf any of thz ccurts
of tnis Island cor by the direcrtion or with the ccocnsent of tha

Director of Public Prosecuticns..." are and have been used only in



ecxceptional circumstances. ¢ tne cortain knowlaedge of at least
two members c¢f the Court, the last time Lhe Dircctor of Public

Pros.cutions recsorted to similar procecdings, was in R. v. Wilbourne

Walters & Edward Walters (1571)] i7 W.i.R. 91. 1n my judgment, that

approach is cminently right and fair. It is only right ana fair
that as a goneral rule, any poerson boing tricd in the Circuit Court
should not bc so triod unless first, there has buen hold a
preliminary oxamination. I agrae with the opinien of Gibbs and

Mason, JJ., in Barton v. The Quecn (supra) at p. 3b that Lo deny an

accusced the bencofit of commitral procecdings is ro depriva him of
& valuable protection which 1= of advantags whother in torminacing
proceedings before trial or at the trial. bBut ths circumstancas in
©his casc worce altogether excepiional and justificd the course
pursucd by the Dir:ctor of Public Prosccutions. 1 am guite unable
for these reoasons te agree thal there was any abuse of process as
Mr. Ramszy complained.
The eppellant also sought 2 declaration under section 15 of

the Constitution that his right Lo pursonal liberty "has buaen
and is being contravened by theée ... unconstitutional and invalid
proceadings ... and his subszguent arresy cthoereon by warrant, ..."
The spacific provision is in these terms:

"15.—(1) Nc person shall be deprived

of his personal liberty save as may in

any of thz following cascs b«
authorisecd by law-—

(e) for the purposc cf bringing
him before 2 court in
cXaecution of the order of
A COUrt; ©OL e.."

Succintly re-statced, Mr. Ramsay contonded that there were
invalid proccedings Lo obtain the issuc of the warrant, the judge
had no power Lo issue any warrant, and the warrant he ordered, was
invalid. The appellant has been deprivoed of his liberty in breach
of the Constitution., The warrant, it was further, argued, could

not have bean ordercd bacause there was no inGicthmcent 1n axistence
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atl the time of the order. He prayed in aid Lhe practice as applies
in England. It appears in archbeolds Criminal Practice and
Proccdure (50th Ed.) paragraph 197:
"197. Proceeding by bench warrant.
By a long course of practice, it is an
established rule thet any court of
record before which an indictment is
prefecred and signed may forthwith
issuc a bench warrant for arresting the
party charged, and bringing him
immediately before such courti, Lo
answer such indictment, oth Rep. Cr.L.
Commrs. 99, and sce Justices of the
Peace sct, 13361.7
4 person’s right not to be deprived of his personal liberty
is not, I would suggesi, absolutv. He may lose his libercy where
it is authorised by law. Section 15(1) of the Ccastituvion lists
eleven cases in which loss of liberty i1s regarded as authorised
by law. 4“he situation relevant to this case is 15 (l)(e) as
previously guoted but which 1 repeat for convenience:
“15.—(1) No person shall be deprived
of his parscnal liberty save as may in
any of the following cases be
authorised by law—
{(¢)  for the purposz of biinging
him before a couri in
execution of the order of
a court; ezr..."
ihe order made by Courtenay Urr, J., was for ithe purpose of bringing
the appellant before the court. The appellant was brought bzfore
the court in execution of the order of a court., Whoen Courtenay Or:,
made the ordex consenting to the preferment of an indictment, he
had no drafc indicument before him. o carcful prosecutor, ought as
a matter of course, to have submitted a draft for the judge's
scrutiny. but for the reasons gaven by the Full Court, wiith which
I entirely agree, [ do not accept Lhat the omlission is fatal. ot
the same time a judge 1s being asked to give his consent toe the
preferment of an indictment, good sensc dictates that he be asked
for an order to bring the accused beforz the couvrt. #Aany court of

record has the power to compel actendance of persons charged

before it. The practice in England dictates that the warrant
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can be issued ifan indictment is preferred and signed. Historacally,
in England in the times of the Grand Jury, an indictment comes inte
being when the Crand Jury returned a true bill. Wwhen it was signed
cty the proper office, the indictment could be proceceded with.

in Jamaica, the historical usage or practice has been
somewhat diffevent. an indictment docs not depend on the signature
of any “proper officei.” In this countcy indictmenis before the
Circuit Courts are signed by a Crown Counscl in the office of the
Director of Public Prosccuiicns and presented in court when an
accused is arrazigned. It 1s signed on behalf of the Director of
Public Prosccutions pursuant te his authority to give such a
direction. if the accused doss not appecar in obedience to his bail,
a warrant hes to be i1ssued to bring him beforxe the court. & judge
of ithe Supreme Court, which 1s a Court of Kecord, has the authority
to issue his warrant to enforce attendance to enable the trial Lo
proceed wilhin a reasonable time. Proper practice would reguire
that an indicunent. be before the Court at the time he makes his order.
pul its absence does not, in my view, render the ordcer invalid. The
comnittal order puts the accused within the jurisdiction of thc
Circuit Court upon an indiclable offence. iIn my view, in this
country, the judge has the powzr to issue his warrant because the
accused 1s committed for trial on an indictable offence within the
jurisdiction of his court. Unlike the English position, it is
that fact wnich ¢nables the judge to cxercise that coercive power.
i would suggest thai the signing of the indictment in England by
the proper officaer of the court to give life to the indictnent, is
a rule of procedure embodied 1n subsiuiary legislation. iU plainly
18 not a rule of the common law which we would be requircd Lo
follow.

1 am alsc of the view that the infringement in respect of
which redress is sought, relates to the appellant being deprived
of his liberty and occurs at the time of his arrest. Ar that time,

an indictment as the evidence discloses, was in existence. Cortainly,
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when tne appellant was brought before Lhe court in execution of
the warrant, the indictment was presentcd. He would have becn
aware of the charge against him and he was rcleased on bail thore-
after. He was therciore deprived of his liberty for the purpese
of being bkrougiat before the court in order to stand tiial on a
charge of carnal abuse which had been preferied against him. The
infringemcnt i.o. the deprivation of liberty of which he complains,
was autherised Ly law. Conseguently, he has nc constitutional
grounds forxr complaint. Finally, arguments as Lo inaccuraciaes in
the wording cof ih¢ warrant, 1 dismiss as lacking any substance,
Thesc inaccuraci:s in no way converted ithe document into any
document other than an ovder to bring the appellant before the
couxti.

For thesc reasons which are not dissimilar to those given in
the judgment of «owe, C.J. (iAg.) in the Const.tutional Court, I am
not persuaded that chis Court should interfcre. 1 would accordingly
dismiss the appeal and affirm the judgment below. The respondents

are entitled to <heir coscs.
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L iave hew Che onenetic of reauing iu wrafv the juugments
oI Carey ana Downer, JJ.A. aic agiee chei ihe appeal must be

casmassec. 4 will not, lhererore, i thig ovrief contribution

ceal waith all aspecis of the case out w.ll focus on Lhe guesiion
CL Lhe Direcacy O0f Public PIrOSECULions Laoii.ng whe couasenc v a
suugye of the Hupiene Court wo che prefericil of an inaicuaent.

Phis questicn musc we consiuered widhiin whe paranecers cf the

1

Lzlevant epebiing Soaclmenis, nhanely, =he Coustiiution oOf

Jamaicd, WHLCN A5 DANEKOUAT ;alic $ecLion Liz; of whe Cralihel

dustace {(AGhHLListraticon) act (ohe Cadobena} e The piovisions of
whe lattag ase as roilows:
Punl L. Coanmanlal Procecuie
“ell] eveecesscnsnossscscocvunccnansnsas

(<) Wo 1ncictient for any offence shall

LE prererred unless the prosecutor oi oiher
£rson preferyring such indicuiwni nas been
LOUNG LY reécoygnizance te presecute Ol give
avicenee? ayainst the person cccused oL such
vifence,. or uunless the person accusea nas
peen Couillted Lo Or etairinua il Ccusteuy,

v NEs seen pounu by recogninance Lo appear

LO answes Lo an ibdictmenc Lo Le prelferred
aguinst ham rog sucn orffence, cr unless suchn
dilurCment toxr such oftencs we prererieu Ly

Lhe darvection ol or waith the consent an
WELLLSG OF @ Juuge of any or e (ourts o

Lhis island, or by the dli=coion or wiitil Lhe
conzent of Lihe birector Ol ¥iuwiliC PioseCulions;
o5 ol Lie Depuly Lirector ¢r ruldiic Proszcu-
A0S, Ok O &by pPesson aucnoi.ooC ain Lnac
nechalr Ly cwine Lizector of Pebl:c¢ Prosccutions.”

FLVe SitUuations &u€ aercin idontified Dnom which can result the
prefermenc oi an Indiotaent before a Corcusw Court., The Liisc
ithree cencemplate Lhe holauing of a Prelimihary EXaminhation as
well as @ Coroner's laguesi, ~These are not ielevant to present
consideraticns, LG 1S the other twe that are of concern, viz:
(4) “or unless such indictment for such otfence
pe prefecred by the airection ol, or with
the consent in wiiting of a Juuge €I any
ci whe Courtvs of whis Islang. o
(%) ry the directicin or with the consent of

the Lirecior cof Public Prosecutions, or of
the pepury Digector of Public Prosecuticons,
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Due sO fair A
cnly in “xce
Lalary baams

e
cuiions (Lae
i Lecolion ¥

CL which aure

beiali Ry the birecior of Pukl.c
srcsecutions,.”

»oPLaCuice goes, tiese wo lattcr mowes were employed
pLioiel cases tie MOre norkal course beinyg by Preli-
iallon anc, occasicnally, by tne Corcner®s inguisitlon.
Drevicint of wne Crfice of che Darector orf Public Prose-
J.P.P.) anu che powers orf oiie ciiice are to be found

L Lk

Lae Consvitution of Juawesca, che relevant porcions

sw L) Saere shall be o Director or Puelic
ProsacuLiens, wuose office sncll we o public
C -‘f t N S °

(<) n perscn shall not wo yualiried o
Pola vl act An tne CLLilce ©N LoL.eCioi OF
fullic Prosecuiicas unless no oif gualiilea
Lok @pplandaent as a Juays ol Jhe suprems:
Lount,

{37 Whe Drroeceor of Pubi.c Prousecurions
si:ail have power in any case in whiclh he
CONULGNLL At wesivable s¢ 0 do-

(&) ©to institute ainc Cuuertake
criminal proceeciiays againsc
any person wifioic &Ny court
other than a court-nartial
in respect ©L any ociifence
against the law of Jamaica;

(L) Lo take over acaw continue
any such criminal proceea-
1ngs thav mway ave been
Lactituted ny 2ny person oL
auvcnority; and

(¢} w0 Qlscoatiudus ol any siage
LELOYE JuaGniea. »& Gelivered
ary such crimiial proceeauincs
snscituted oy uncoroaken Ly
numself or any ouhey person
or authority.

(%) 19dhe powers of the Direcior of
PLolic Prosecucions undexr svbsaction (s ot
CiAs BQCULON Nay De exXercigcea by bam 1n
Lecson or througin other persond ACuiig Lhuer
diva Al accoraance with his geausial or special
LLSLIUCLLCnS,

{5) “Yhe powors conferved upci the pirectox
0y Public Prosacutions by pevegraphs (b) and
(¢) subsectaicn {3) of tnis section shall ve
vested Ln him to the exclusion or any othex
puLson o authority:
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o Provided that wvnere any ocierl peison

0¥ euthorlity has institutec ciiznanal

proceealnygs, notaing in this subsectaon

shail prevent the withdrawal of chose

ProceeQirngs by or et the iaoiance or

Taaw porsen or authoraity «nc wath the

lcave of whe Court.

(L) L tne exercaise of Lhe powers

cunferiea upoil uil by this scciion the

Diwceosy on Public Prosecueions shall

A0L Le subjecl Lo wie direciiion or

contool 0f any other person Oi AULLOTILY.

(7) l..l..ﬁ..'..'.‘...0'000..0.0.“

TO WY L, w0E Consiliucelon O Lhe DJP.P.'S PDOWersS ullderl 5eCeion
“{a) o wie C.J.h.l. Fust heed the caveat laposed by SeCUion Y4(u)
oI the donsiiturion of Jaha.ca (supra;. The guestion for resolu-
CiCa aB to wiaich My DIOTHErS are divieae, s che scope oi the
wueber 4 provision (supra), tiat is, whether the D.P.P. 15 iaclucea
smeny the poeosons coniLanplaceud vy LNAS ProvisiCa. «¢ 18 relavanu
T0 NOCE Lhal woatuoos whe Urrice of the L.P.P. only cane 1nco Deiig
Wik LYuz, the powar aAn Prova&ions numkers 4 aau 5 (supra) to pueier
AICACTINSNTS ,, WoLdea in adeniical terms. hac for a long tile oeaen
LRELCLSOC GiG ISliel upon Ly the Atterney General., L1naeed, ..n whs
1955 Revaand BGLiion of woe naws of Jamaice, uvne Craimanal Jusiiee
{ACANASt Y anlui) wav, Chaptes 03, which waes vie law in foxrce
inadewietely poelcre vhe Constituiion of Jamaich COOn erieci, thi

POVOL A8 eXpressa2t i adencical Le2xms wihoa 1 encepion ol Ln:

i
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Ciiieseices wn Lhe nales of the coftices shalew wherein:

" PaRT L. Crimanal Prococura
.‘:.(l) ® % © P O e L0 0000 86 ¢ O 8 00 e 0 T O HO 0.0

{(z; 1o inuictment for any ofiencue shall
De preierred unless the prosecuic. or other
verson preferrang such indicunent nas been
wsound by recognizance to prosccute or give
aviaence ayainst the person accuses of such
offence, cr unless tie person accusea has
peen counmitted to 0: detalned L Custoay,
vl has been gouna DY Ire&COyniu&aince Lo appear
Lo angwer to an indicumenc to bo preferrced
against haim for such offence, ox unless
such incictment for such orrfeice be
prercrres by the dixection of, or wita the
consent in wrabting of a Juage of any of tue
Couiis cf vhas islanc, or by che cirection
vawith che consent of uer holesty's

L
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stooraey Genceral of unis ssliona, or of Lhe
LA CLLOT~genexel, Oor Of &ny LiIson Nolainy
th> cffice oif Crown Counsel,”

i mwiphiesss suppliec,

By virtue of tac Constiturion {(Transi<r of Funcuiions) {(awcooney=
General vo Lieeoter of Fublic Prosecutions) Urcer ivoel section
elz) or che C.J.ALA. was ancnaed to suostitute the D.P.P. Zox
the kctorney General. dnus che D.P.P, now stehae in the shoes
of the Actoraey Goneral with respect o vne conferment or thuse
POWers. O 1aterdsy, wien, is the mainey .n wailch i was poer-
messiole tor the Attorney CGeneral Lo ¢xsicise THOSE POWErS,

Twe cases iLn the eightecntn cesntury sitilacly intituled

R. v. Phillios 3 Burr i565 and 1797. waich calne beiore the cane

JuGge Lora nanurield, are instructive on ih@ point more by what
was noc done “.hai by what was done. 371 €ich casc the Attorney
eneral hau 2oplied to tne Court ftor Ll2ave Lo Lssue wnforcation
Qualnst persons Lol uisaeleanours.  Jouned. Al the earlier of
che two cases the complaint was that oing accused had taken steps
LO influcace the july 1n a case then bulovs the Court and yet
Lor¢ Mansticid acclinec to grant the at.ciley leneral’s reyuesw
cayinyg thabt the attorney General *must uvse his own clrscrebron.”
i Lhe secone case Ne acted slmilarly anu «0or Lage same reason
Z0nC in che course of this latter case ne stacec that he had
icjectew such & motion on two Or Lhi€e OClaSions., bu. Lt [ €
significant chal he 18 not reported once we have aenied ox
uouptee that the attorney veneral was <t libercy to wove thne

Court, Le leli the Attorney ceneral Lo use hi: wnuoustied povers
LC achieve Nis purposc. HE was not assuaged Dy the Altorney
General's pice in the seconu case cried (supra) tnal he had
acteu ouc of nespect for the Court,

fv iz cleay that if the Court nua Hela "he v.o o that it
¢iu nei have Lhe power to entertiain tie now.on 1t wousd hosve SO
pronounced ana lay the matter coe rest., But il 18 ocbvaious thac
the Court was 0f opinion that bouh .teeli eud the Attorney

Cencral had zimilay powers anu thaw, secondcly, in v absenc::




CL any exceptional circunstances i1t would not use 1LS powers, 1in
Ly opinion, caeccrore, the guestion was seittled OVer ©wo ceniuries
ayo chav the Actoruey General could so nove tne Court and the
Court coula catertain the wotion. sSuch thzi woula have peen the
commen law uvp to thie tune chat the R.P.P. was sudstitutea for che
AlLtorney vencrai, What dafierence, if azny, tacrerore, dia che
Congiicution incioduce? The Atvorney seneoil dic nou operatc
uncer any ceastitulaonal suriccure eqguivalent o seccion Y94(0)
Of the Con:cituticin of Jawaica, whav, _oon, o the effect of
soction Y4{o;y Lul berore consicerinyg viat guastion it 1s use-
ful co have 2 ook et the buprene Cource wiitch features in this
SLGULY Y.
section <7 of the Juuicatuie (supieme Couic! ACt repre-
senis che Suprzme Courd as au amaelgan of several Courvs an
existence when iLhnav act took efiect:
“o7. Jubject wo suvsaeciion (o) of
secilion 3 the supreme Courc shall be &
SUPESLlCE Lcourc of KecoLd, aik shal.
Nave and exevcase in chis islanw all
che jurisdiction, power anu aulLlhioLx.ty
viniel: an che cime of the comencemcnt
of tiis Act was vested in any of the
rollowang Ccoures aha Juuyas i whig
csland, that is to say--
Tio supraene Court of Jutacatuie,
Dok High Cgult O Lhanermiy;
Che Lncumbereae Escavss Coulu,
vhe Courc of Grdinacrny,

“he Court for bivorce and
havrimonial Causes,

The Chief Court of Bankiuplcy,

The Circuit Courts, o

any of the Judages of the above
Courts, or

The Governor as Chancellos ox
¢rulnary acting in any judi-
cial capacity, and

All ministerial powers, auiies,
ana authorities, ancaacit o
any part of such jurisdiction,
power ana suthorivy,”
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inclucen, thorercie, in the Supreme Courl are juaicial ana
minzsterial powers. Juoicial powers are «xercisable by a sSupieme
Court Jucge wown An gpen Court and in Chanoere,

Yy Sumons caneda 4th June, 1955, cupporied by arfiuavit,
vhe LL.P.P. appliea te Courtenaylrr, J. L0I consent in wricing for
a Voluntazy bi11l of imaictment against the appellant for che
ctfencc ot Carnal Abuse. The Summons Ciaus:

" S Ul i C i o

;'50_ 39 QI 139.'.

L8 THE SUPREME COURT OF JULICAYURE UF JAaRAICA

L THE HaiGa COURT OF JUSTICL
L sCELLAREGUL

Il PHE MATUER of an Appil~
cation iy .he Director oI
Publiic Poeosecution for an
Urcer feox & Voluntacy Bill
of inuictucnl against

Lloyd grocks ror the offence
of Cacnal rbuse,

AN D
IN PHDE MATTER of bection Z(2)
of.tha Crimanal Justice
(Adnanistration) Acc,

LET ALl PAKRTIES conceiacsé eitenu upcn a Judge
L Chanpers, ac the Howe Circu.nt Court, ia cne
pesasn of Kingsion on the sith cay of June 1991,
av Teu o'cleck in the rorencon oi: the hearing of
an kppiscaiion by vne Dirscruer of Public Prose-
cutaeas for e cousent in wiliang foxr a Volun-
wavyy b:lil of Indictment againrgi Lioyu brooxs foi
vhe ofrance of Carnal Abuse.

batec¢ this 4ith day or June
Gne Thouvsand Hine nunaied ana hineiy-—-one.,

FLLEL by the Orfice of the Dircctor of Public
pProsccutions, Public Buildings, {(wesit), P.O. Bex
Lid, Kingston,®
whe following Crocy was nadce:
H FURMAL ORDER
suit No. C. 39 of 1991
il THE SUPREME COUKT OF JULDLCATURE OF JAMAICA

ib MISCELLAREQOUS
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"LEFORE The Honoureple mr, Justice
Courtney oUrw
in Chambers
The oth June, 1591
UPOli the Sunmons for a Veiuntary Bill ot
~acictument and warrant for arrest coming on
10 hearing tThls day and upou hoarilg
b:iss Carolyn rReid, Attorney-ac-Law instructed
vy the Director of Public Proasecutions, 1T
+o AEREDY CRDERED that:
A Voluntary Bill oi inaictment
15 herepy granted against
Lloyd Brooks fcr wnw offence of
Carnal Abuse., ‘ia.raut to be
issuca for Lloy: srooks by the
Court.

/Sg’d’/‘.to.........‘..
REGISTRAK (Ag.)

filed by the Director of Publ.c Piosecutions
Publiic building West, King Street.”

Putl.ny ¢sice rfor the moment thc (uestion wnether such
& methou i approach 1s proper, I turn ¢ consiaer whether Lne
approach coulu p2 mace at all, At rfivet Clush . am tempied to
say tiec no gooa ceason appears for holcing that the last twe
netnous of prelerlinhy an indictment in ssccaon 2(2) of the
Cod . h.ia. shioula enbrace the D,P.P., Whal circunstance woula
renuer 1t neccesqery for him to be afforded in one paragraph
two methous o acnieving the same end? Dput 1 Goubt that that
cught wo be taoe correct approach, Does tihe express language of
Auaber 4 excluge che D.P,P.? Despite iis proxamity to number 5,
which specif.cully enpowers him, does ihai provision on the face
Oof 1t exclude aim cven by necessary implication? The rule of
construction “Lipressio unius est exclusio alterius” (Express
enactment shuts the woor to further impiication) clearly applies
to provision number 5 and prevents any challenge to the power
of the L.P.P, cheoeunder, 3ut this rule cannol; te my mind,
apply to numier 4 which appears to allow fieeé access to the Court
anu even Lf cyocbrows be raised that he shoule seek to join that
gueue, the question is anot whether ne should but whether he can.

it is okjectow thav section 9%4(6) (supra) precludes the D.P.P.
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from availing himself of cthis open uoor bacause so to do would,
so far as se :king consent 18 concernca, be flying in the face
of the con: t.cutional prohibition by subjecting himself to the
contrel of t.e Court,

L thu:k the daistinction must ve cbscrvea which exists
between the judicizl and ministerial powers of the Court because
it cannot Le true to say that the D.P.P. is not subjeci to the
Judicial powars ©f the Court, Such taipking is untenable.

Bvery party ceafore the Court is subject ¢ the judicial powers
of the Court. The Caurt has powers ¢ direcl an amendment of

ap 1ndilctuent either by amending am existing count or by
girectiny the aaditicp of a count which is equivalent to
presenting ai. indictjent to ensure that justice 1s aone., it is
unthinkable that the D.P.P. could retuse to awend his indictment
accordingly e¢nd to wave section 94(f) as his authority in the
foce of the Couri. Apart from section Z77 ©Of the Judicature
\Resident kacgistrates) Act, I am not aware of any other statu-~
tory provisicn which allows the D.P.P. to take a case out of

the coutrol of the Couxrt and, havipg regara to his gualifica-
cion eguivalcat to that of a Judge cf the Supreme Court, he can
Le entrusted to o $0 only in the interest of justice., But also
during the ccurse of a traal, the D.P.P. nay find it necessary
o amena n.s .ncictuwent having regaré co the eviuence as it
unfolds, Can ne not seek the consent of ithe Court so Lo wo?
This 1is done 50 often that it would ba difficult to now contend
that he may noc. Indeed, this is but the parallel to the Court's
power tQ direct an amendment op its own motion. Further,; the
Ccurt has the power to ordex an indiciment to lie on the file
and that there should be no further piocecaings thereon without
the leave of the Court., Against such an order the D.P.P. has

no recourse. What would clearly be iupermissible is for the
Court in exercise of its ministerial powers either on its own

motion or by consenting to entreaties by the D.P.P. tec seek to
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affect the policy governing the operations of his office, This
is certeinly peot the same thing as issuing airections concerning
the conducti of & case in Court. Ratner, I am firmly of the
opinicn that the mischief uagainst which section %4(v) seeks to
protect tneAD.P.P. 15 direction or control by politicians which
could lead co the manipulation or che Courts - an evil to be
shunned no less than the plague., it 1is, therefore, my considered
opinion that the D.P.P. is not precludaed by section 94(6) of the
Constatucion of Jamaica from seexing the consent of a Judge of
the suprene Court to the preferment of an indictment.

The charge against the appellant is Carnal kbuse and
since Crr, J. had the depositions before kim he was fully
cognizant of the particulars of the indictment which could not
contain any other particulars than were aisclosed in those depo-
sicions., As to the validity of the Bench Warrant, 1 concur with

my brothers and necd not repeat the reasoning.




DOWNER , J.A.:

Llcyd Brocks o medical practirionzr was grresicd and
chargad on a boench warrant con 17th of Jurne, 18991, 11 1s best
to recount. the avents 20 the time of arvose and immediately

theroafter 1n his own words:

"1C. That cii thn morring of HMeoaday the
171n day of Juns, 1%31 i was again
arcrestad by Women inspactor Artice brown
on & warran!. charging m: witlh cainal
abus. of the said Roxann: parzcetL.

1i. That orn beoing charged . said - and
this "imo 3% was wrailten down - ‘3 am
innocen. of the charge and [ have been
declored innocont by a Courrn of Law. I
consider this con! laued harrassment. as
an act of injuscica.' I was then lccked
up in & cell a2t the Suprome Court bulild-
ing and lac2xr on the saic day wis
handcuffcd and taken up wo Court (1)
whore I was plac:d in tho dock bufore ihe
handcuffs wrre romcvaed.

THAT I fclt deep personmal humiliation.”
. Empnasis supplicd;

A8 a maitey of the law alipough n¢ was dischargad at a
preliminary cnguiry he was brought up on tht warrant within tha
juris2iction of uvhe Supreme Court, apd ¢h o re Lo answol an indict-
ment before Wolfe, J. Te has mand he had boen frood at a
preliminary onquiry, yet <therc wiid continusa prosocucion on
the same charge., Thoe appaellant contiauca bhis account thus:

"12., Thar z2ppearing for me woere Sonior
Couns<l, Mr. ian Ramsay, itcguinoy wiih

Mrs, Valegls hocte-Wilsen, lir. Beri Samuesls
and Mrs. Jacqualine Samuocls-brown and that
upon application boing mads Lo thoe Court,
bzil was grantaed te me iuv uhey sum of
$L0U,000.0C with 2 surwty upen surrender

of my travel documents Lo tho Ragisirar
of tha Supremo Court,

13. That my ball was «x:ondad by the

Courtl to yoturn con the lst doy of July,

1991 for Mcntion in the Suprems Court,”®
ir was common ground between that app:llant and thae Diractor of
Public Proszcutions - the first respondeni. - that when the appellant
appearaed in court on 17th June, th=ore was an indictment. in court

and that this indictment was proferrod sometime around the 13tvh

June by the first respondent.




Mr. Ramsay for the appellant, contonded thar Lo appraciate
the i1ssues of constitutional law poriinent in this casc, the
preliminacy enguivy befors the kesidont Moagistrawe, HCr Honour
Mrs. Carol Lawrance-peswick must be taken anto account. At thau
stage the luarnsd Rosildaont Magistrate was of opinion that chere
was no prima facie casc madae ou. against the app.ollant. Thero-
afviy proccedings wore conlinucd bafuce Courtenay Ocr, J., in the
Supreme Court ar the instance ¢f thi Dirccter of Public
Prosecutions which ultimatcly rosulted in whe appuellani's arroest.

After o was granted baill by Wolfe, J., th2 appaollant
rhen inveked th» jurisdicticn cf cho Comstivutional Covrt pursuant
to Section 25 (2Z) of <¢he Constituiicn on iLhe grounds that his
constitutional rigbts wore infringad by virtus of vhe prococdings
befor< Courtenay Orrx, J., and the ari-st wnich resulted thercefrom.
The primary compla:nt concerncd his boing rcmgndmd i custedy on
the 17vth of June and he scugh™ a declavatson in Lhose Lorms:

LS

. A DECLARATLION THAT :nu sApplicant’s
right te porsenal liboriy under Sceuien
15 of the ConscituLion nas poen, and 1is
boing contravencd by Lhe aforesaid
unconstitutional and invalid procoedings,
and by the granting of an Indictment
against him, his subscguont Jrrost
Lnereon by warrant and his boing held to
bail thoreaftor.”

As for his scceorcary complaini, apavs from boing advertcd to 1n
Declaration 5 abeove, thoy wore summarizad as amended in this court

LO read thus:

“G. A DECLARATION THAT the iptitulced
Voluntary Bill of Indicimonl ind
wairrant arc null and void by
reason of the contraventions of
Section 15 and Szction 20 (1) (2),
(3) & (4) and Secrion %4 of the
Constitution." [Amendmonts
cmphasisod )

The appellant also sought compoensacion foc the Geprivation of his

liborty and this declaration was framed chus:
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“7. K DECLARATIOI THAT the Applicant
is entitled to compensation from
the State as redress for breaches/
contraventions of his Constitutional
rights to personal liberiy under
section 1% of the Constitutiocn and
to the protection of the Law under
Section ZU thereof."

The Consiitutional Couri (Rowe. C.J., {Ag.) Clarke, J., &
James, J. (Ag.)) dismissed the appellant's motion and he then
appealed to this Court. it is with this background that the
merits of his case nusi be considered.
The proceedings before Courtenay Orr, J.

for a bench warrant at the instance of
the ist Respondent

On oth June, the Director of Public Prosccutions instituted

o took over proceedings in the Supreme Court by a summons for the
consent in writing for a Voluntary Bill of Indictment against the
appellant for the offence of carnal abuse. The affidavit in support
was sworn to by Miss Carolyn Reid a Crown Counsel in the.Office of
the Director of Public Prosecutions. The point to note is that
Crown Counsel complained about the learned Resident Magistrate's
finding regarding the discharge of tho appellant and she also
exhibited a copy of the depositions. 1n ceompliance with this
ex parte application, Courtenay Orr, J., made the following crder
which was exhibited for the first time on appeal:

"That a voluntary bill of indictment

be granted against Lloyd Brooiks, and

that a warranit be issued for his arrest.”
it turned out that the Director preferred his own indictment, so
this "grant® by Courtenay Orr, J., must be regasded as surplusage.

The initial issue to be considered is che mode by which

the Directer of Public Prosecutions invored the jurisdiction of
the Court. Mr. Ramsay contended that they were civil proceedings,
sc that the Civ:il Procedure Code must b applicable and the
scttled approach he contended is that the commencement must be by
motion., The answer to this point is that the proceedings were
criminal. A summons was used to invoke the jurisdiction of the

Courct but this process is used to institute either civil
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or criminagl proccadings in crhrambers, A baill applicaticon in
chambers is always iastitucca by summons although the procevdings
are undoubtedly criminal., Szction 2¢ cf the Judicature (Suprem:
Court) Act is the legislavive roforonca te th Criminal Justice
Administration Act and the Indicimcont Act. I° suipulates how
jurisdiction 1s Lo be exoreisad. The matoerial par, pcads:
"28. ULuch jurisciction shnll b cxercised

s far as rogards proctdura and

practics in manner .provided by

this Act ... and the law governing

criminal proccdure.”

The couris wiic!: were merged to form the Supreme Court are
cnumerated in Section 27 of the Judicature (Suprome Couxr) Act.
T Circuit Couri was and coantinuacs te be the Court which
cxercises criminal jurisdiction. The sociion also recognized
that che Circuii Court along witi. the other courrs had transmittod
*o the Supreme Court their "ministervial powers, dutics and
authorities incident cc any parc of such jurisciction, pow«r and
autherdity.” In dirccrting or consacnting ¢ an indictmont ol issuing
a benpch warrapi, 2 sSuprecme Court judge is ixcrcising vhe ministerial
powzrs of the Courc, He cx2rciscs these wiith customary judicial
impar+tiality since they affcct the rights of persons. By their
very nature theso peowers ara oxcepilonal and @re only exerciszd 1in
Lhy: intercsis of justiceo.

As for the¢ jurisdiction of the Circult Court, that is
provided for in Lection 29 of tho said Acr and 1t siates in part:

»

..+ an¢ at the times atl which such Courts
are respeclively regquired to be hold, to
enquire by the caths of good and lawful
men of the parash in and for which such
Courts shall be held, of all treasons,
misprison of trecascn, fzlonies and mis-—
demeancurs whatsoever, and of tiie
accessorias To the same; and o hear and
datermine the same, and each of tham
acccréing ko law;"

Altnough fhe Judicature {(Rules of chs Couri) Act makes

provision for rules relating o tho Indictments Act and any otcher



law or e¢nacwment for the tim: boing in force relating to or
affceting “he jurisdicilon of tho Supreme Court, Cherz are ne
rules governing the appiication for o veluntary %ill of indici-
RN or a bonch warrant. Thoy are consintad to, direcied by
cr issucd as prri of che ministerial powrs of the Courts. IG
is an excrcist of Lhe Court's ipherent jurlisdicuion and the
practice 1is, thsht pne- of tho means by which thoy are sought,
i3 by ex parte applicaticns in civumbsis by muans of = summons.
When the Dirocter of Public Prosccuticns invokad the
jurisaiction cf upt Couri, his rial purpos? was co Lave a bench
warrant issued. Even if che Dirocwer did no. rocognize 1i, Lhe
court did aad issucd @ wasrant so thal Lac appellar: coula be
brought up w0 answny (¢ his crharges. Th. Dircctor, on the
cthor hand, was conscious wi hin powers te profsr an ibndicument
and s0 dide As tlho wvidonrc. suggosts, the court:ihad neither’
directed nor conscntod to ap indlctmoni, il purported to grant one.
in the application for a bench

warrant ought natural justice
to have bcen accorded tc the

appellant before Courtenay Orr, J.?

Ex paritc haarings ore part of whe meuc of oxcrcising tha
jurisdiction of 1w Suprom Ceurt. Th#a:i such 2 mocde has long
beezn part of th common 1luw, is borne cul by the starncemznt of

prainciple by Lord Raeid in Wiseman v, Borneman (1909, 3 All L.R.

27

Vi

at 277. 1t ruads:

“Iv ig, I thipk, wot ontirelv irralevent
o have in mind Laalt 1o 15 vely unusual
for thers to be o judicial dotormination
of the question whether rnore is a prima
facwr. case, DBvery public officar who
hag ©9 decidi whoechor to nrosaocub> or
caise proceaedings ought firse to decade
whonher thero do o prima facis case but
AC ON< SUppOLSCs LAt justice rogulros
iat G should figst sack tLhe commenis
of the accuscce ur che defonoant on the
matwrial befors him. So Lhere 1s
ncthing inhercntly unjust in reaching
such & decisicn in uhe absenca of thoe
ovlu.x party.”
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The safcquard provided by commen lzw legal systems is that aftoer
arrcat on tho bench warranc in this instance the 2ccuscd must be

taken to courl for a hoaring. :n Christie v. Leachinsky [1%47]

1 A2l E.Rq 567 at 575 Lordé Simonds puts it _hus:

"Arrcstod with or withous & warranut ihe

subjoct is cnecitlid vc xnow why he is

doeprived of his frecdom, Af only in order

that he may withou: » momonts delay cokz

such steps ¢s will cn2blc him to ragoln

i; "

The same principle applics on toa civil side whin an ©x

parte injunction .s goanted initially and intcr-partcs hoaring
is mandatory thoreaftaer. Lord Wilberforce adverts to tha truc

rcasons why such ox part. hearings arce vclerable. Ao page 2690

of Wigeman y, Borneman, he saia:

"Thr: d2cision on whicn the amembors of

the tzibunzl and the commissionors
mainly rolicd, Re Hammersmith Rent-Charge
i1849] 4 Exch. 87, so far from support-
ing an argument thoi orders, of en
interam Kind, may normally be made ex
part, shows vo me the contrary, since
all the leasncd judges,; although
diffocang in tueir ultim~ie conclusicns;
procccded on cho basis that X pacue
procedure was only tolerable if;, in

ocnu way or the othor, the party affccited
ha¢ 2 way open o him t¢ hive any ordor
sct 2sida,”

The direcilicn of and consont to an indictment Lo writing,
and the issuing ©f a warranpt ar< incidonts in the <cnforcement of
the criminal law and they are part of thue machinary of justice wo
ensure thg kecping of ©¢he Quawn's peaca. Lo considarcd the order
to consent to ar indictmernt ~nd the i1ssuc of a bonch warrant are
cenccrned, they can be justified 2s being authoriscd by law. This
appreagh was applicd in Raymond (1583, 1Z Cr. App. K. at 15i whore
it was doecided that thzcse was no requizement in law that the party
Lo be indicted or arroestoed should bc h-ard by whe court., It should

bs notea however, there are specific rules governing the application
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for a voluntary b:ll in Englana. Vo follow the same practice
as in Raymond 1n this jurisdiction as cagaras suprome Court
judges and justicos 1ssuing warrants aad Suprame Ceurt judges
conscnting to or diracting  indicuments. Tha practacs is nhat
the rulcs of natuvel justice do net apply.

Should the proceedings b@fOfG’Courtenag.O:ql Je,

for a bench warrant havc becen in open
Court?

Another =spccen of the sppellant s casc was that the
procecedings before Ory, J., boing in chambois was :n broach of

Section 20 (3) cf thr Constirurion, Te dotormine this issusc,

1t is neecessary to advore to Secrien o0 (1) (Z2) and (3) <f the
Constitrution, Thiy rcad 2= follows:

"20, ~ (1) Vhonover :ny plaison 1s chsrgtd
with a criminal cffnc. oo shall,
unloss ta. chargs 18 wiohdrawn, bo
afforded = f£aily hecring wiithir A
rsascnablt Lime by an andepanconv
and impsrtral court cstuablished by
law.

(2) e«any court oy gtlivr authority
prasciabod by law £o: he determination
of ine Cxiswone: or vho a2x.ont of
c.vil righ.g or obligal.ions snall
b¢ 1adependont and ampartial;  2nd
wih.io procuecdings for such a
drivrminaticn ore ingcitultd by any
poyson buofor such o court or othex
autheravy, the cas.c shall b given
a far hwaring wathin a reascnable
Lime .

(3) All proc.idings of wvooy courc
~nG preceedings relating o tac
dulormination ¢f Che oxastoncs or

iz oxwent of a persont's caivil righls
or obligatlicons bofors any counc or

sthor avrhority, including rho
announcement of the docasion of the
court cr other authori.y, shell b
held e public.”
it is avident ¢nac S$octlon 20 (1) rofors oo proCocuings
in a criminal court which doturminss guilt and innoconce whilo

Section 20 (2) refoers to couris or *ribunals which dyeforming

<ivil righcs orxr obligations.



-38-

Section 20 (3) cmbraces ths crimiral courts in the purasa
"all proceadings cof cviry couri” (s¢o Cacuion 2i(1)] and the
civil courts cr iLribunals by the phrasc "any court or oblhor
authority" so in this instance 1t would b procoedings bafore
the Supreme Court to éorarminc the guili  or innoconee, which
“shall be held in public.” This aspoct of the appollani's
case thercfore fails. it fails bécouns the minascorial power to
ceasent to an indictmant ;| and Lho 1ssU¢ Aad executrion of tin
warrant are prior Lo 2 huoaring in couri to dotormine guilt or
inrnocence, The breachki s tna. mey rosult fcom the commoncement
of criminal proc~zdings Lofore t(cial which resules in 2
Geprivation of liborly are protacted by Saoction 15 of the
Constitution. Signafican'ly Scction 15 (4) cntrenches the
constitutional right to compensaticn for any one who has becn
unlawfully arresicd or aJtain.d. As for whe pending trial of
the appellant be 1t noted that by virtus of Secticn 43 (2) cof
the Criminal Justice (Administiatior) hct rap2 and kindred
offenccs as carnal abuse are tried in camcré anc tnls pLOVIsSLion

is permittcd by Soction 20 («)(c)tii) of the Constitution.

Did the Director of Public Prosecutions

abuse the process of the court because

he preferred an indictment after the fail-
urc of the preliminary cnquiry?

The commen law has boon astuiw 12 roconl y:rase Lo daevelep
defencas for proticoion cf the accuscd, whils ackaowlodging
Parliament's cxclusiv. role in crzating ncw crimos. & subjocraive

tesn for self-defeonco: se Beckford v. R. (1587) 31 W.L.~. 011;

the rules relating to identification ovidonce, sce Junior Reid v.R

{1989] 3 W.L,R, 77%;and for z2busc of prouciss, sec Bell v. R. (1985}

1 A.C, 937. Taure is always a desirable rule in som: jurisdictions
that there should be e warning wn caazws of disputad confossions

seg Confossions and Covroboration (1881 Crim. L.R. pagce &67.
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A1l these are instancoes of rocont craonds. Tho following passage

in Bell at pag. 950 is insuruculve:
"ee. AgAain, In 3 propcr casya, the courc

could treat Lhe ronowal of chargas

aft.r thoe lapsc of a raasonsble vime

as an abusc of the procoess oI tha court.

In Connelly v. Director of Public

Prosccutions (1904, L.C. 1254, 1347,

Lord Duvlin rejecred thoe argur.nt that

&#n Englisi: courl had no power Lo suay

a sceend indicomoenrt 1f 1 considercd

that & second "rinl would Lo opprossivae,

in his opinicr:

'viie judgoes of e Higa Count hava
AN thale inhesont jurisdiction,
both 1a cavail ond in oriminal
matiors, powsir (subjoce 2f coursd
Lo any citatuvery rules) L mako
and eonforcs rules of praceacs in
ovusr L ensur. that o coust’'s
piocass 18 usad fairly and con-
veniontly by beth sides ...
Fiisy, a gan ol powsr, Caking
varrous specific forms,; Lo
provent unfairnocss te Lhe accusad
has always boon & part cof the
English crimin=l liw ... noarly
tbe whole of vt English craiminal
law of procecur. and ¢vidence has
poon mads by wac oxerciso of tace
juages of thoelr powsy ieo sao that
whe v wae falr and just was dane
batweon prosocuters and accuscod.’

Ler« Dovlin was there sposking c¢f rthe power
of thno courr te stay 2 sccond indictment if
satrsficd thal 1498 subjoct mattor oughi to
have Leon included in the fiisit.  Bud
sim:lar reascenaing copplias to vhe power of
the ccourt te provens an opprussive trial
aftov azlay.”

The law on abuse of process ag wes considerad in

-
K. v. Derby Crown Court Ex paric Brocks [1%¢4, &5 Cr. App. Rep.

and the passage a‘. 1loé roads:
“in our judgmont, boariig in mand

Viscount Dilhorne's warnang in

Director of Public Prosccutions

v. Humphrys 1970} 63 Cr. app. R.

95, i07; (1977 n.C. 1, 2¢ that

this powor to siLop & prascculion

should only bt usad *in mosy

excoptional circumsiancos’', and

Lerd Lanw C.J.'s, similar observation

in Oxford City Juscices, Ex pawvts

Smith {1982, 75 Cr. App. R. 200, 204,




.-40...

"which wes sprecifically dgirve.od o
mogistrates' courts, thao Lpa power

of Lnae justices ‘o docline Lo noar

¢ summons is ‘very strictly

confinceag,' the oifaoce of vhaeso cascs
car b2 summariscd in this way. The
POWCY ¢C SLOpP 2 pProsueCunLlion arisos
only whoen 1t is an abus: ol wLni
proczss of e counrt. It may be an
abuss of process 1f cither () <he
pres.cunien have manipulavcd o
misussc thi process of tnoe cour. s

26 Lo deprvive cho defendant of a2
protaction provid:ad by Lac low or @
Lake unfail:s advaniags ol -
wechnicalivy, or (b) on b balopeo

of probability the dofonaznit tas bwon,
or will be, prajudiced Lo the prrepera-
claon or cerduct of bhis defaonce by dilay
on the part of the prasccurion which 1s
usjustifiapla"

Equally wuszful is the fellowing passage fiom Barton v. The Queen

55 A.i.J.R. at paga 37. There Gibbs and Moscu, JJ., said:

"Thove Is ample auchority for the
preposiric thait Lhe courts possess
@ll the npicussary pow:rs Lo [revent
ai abuse of prociss and v onsuzc @
fair trial. The oxevcise of Lhis
power cXiebds in &n approplidite case
te the grant of a stey of precood-
ings s¢ 2s Lo permit & preliminery
“Xeminatlion to Lakz place. 4Ls o
swault of the spgaches i
Connelly v. Director of Public
Prosecutions urna Director of Public
Prosecutions v. Humphrys, 1T 1s Low
cstablished 1n the United Kingdom
“ha: alihougn a judgs hos ne power
ro refuse to alleow a proesocuiden Lo

r

whac, as a maloor of policy, it
cugh- not wo bhave bren brought, Lhe
courts have a goneral power ¢
prevent unfairness to tho accus<a,
cvan to ibo axtent of poeventing

ar ebus2 of process resulilag from
Lne prosccun:on 2f procaodLigs
brought without ceasonabla grouncas.
S« vepecially the speech:s of

Lord Reid, Lord Devlin and Locd Pearxcer
in Comnelly, #¢ pp. 129¢, 1347-1353
and 1361-1302, and the spoach:s of
Lexd Salmon and Lerd Edmund DAavics
ir Humphrys,at pp. «0{ &nd 53-55.
Th< House of Lords has thonoby
affirmed wnz observatior of Lorvd
Park~r, C.J. in Mills v. Coopor,
115¢7] 2 ¢.B. 459, at p. 407, ‘...
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“Vvery court has undoubtedly a right

in iis discrction o dccline to hear
proceedings on tho ground that they

Ara oppreesive and an sbuse of the
process of vhe court', and sojucted

whe more cestriciad view of

Lord CGodderd, C.J., .k Reg. v. Chairman,
County of London Quartcr Sessions.

Ex parte Downes, (1954 1 (Q.2. 1 av p. 9."
(Empihzsis suppliod;

What Mr. Ramscy has contondoid is Lbac the concupt of abusae cof
process ough’. to b applied 1o a2 siruation &s Lhis wnore an
indicimsne hes buen profcrred despitc the fact that committal

proccedings had failed. Bui in Donald Grant v. R. ;1980 30

W.i.R. 301 - rhe jury of the coroner's inquest fasilocd Lo return

& v

"

rdict, Yot, the Dircctor of Public Prosccutions prefarrad
an indictment. This appreacih was alsoe supperced by Gibbs and
Mason, JJ. a*t pag: 30 of Barton whzro hry acknowledge the
valuabla protacticn ¢f 2 proliminary <onguiny, but went on to say
at pags 3€:

"vhe scope of this preruectien is
diminishzd ~o some extcn' by the
circumstiance ‘hat tha Atvornacy-
Goneral can filc an ox officio
indictmoent. aftor tho magisurata
has found thal thoerse is nc
prima facic case or afror he had
discharged thi accuswd (Common-
wealth Life Assurance Society Ltd. V.
Smith {1938,, 59 C.L.R. 527, at
p. 53¢). Bui in ginoral, onco
Lho magisvrate has so found, thac
15 an end of che matter, thas
casw baing o raslc excepricn Lo
Yhe general cule.”

Stephen,; J. was of the same mind for he said at p. &Us

"The farr crial of an accusod dods
NOT, 1N my Vidw, regulre as an
cssenclal prevoguisite thal ic
should bs preceded by comm:cial
proceedings., The convrary viow
would place a significant practi-
cal qualificavion upon the
Attornay-Goneral's uncxaminable
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"power tc file ex-officic indiciments,
a power which applies to cz-officice
indictments genorally without dis-
Linguishing boowoen thosce filed afrer
discharg: by & commitiling megistrate
and thoss: filed in the absinc: of
any comm:t®al procecdings. I 1S Ons
thing freoly to acknowladge thaw
powsr whilce retaining for the Couris
iy not lncensisiont duny of onsucing
ithat in cach individuel case vhe
accusacd has a fair c<raal; i+ 4ds quiz.o
ancthar 70 trest the acroency-Gonaral's
powsr as pover praparly oxorcised 14
the absinct of pirioxr commistal
procaaaings "

Further suppert comas from sdckin, J., who At pagrs 43 strossed

that:

“(f) Tbe result of the commivtal
proctedings is net bindirng on the
Ertorney-Genceral, If a person is
commi-.LaG Loy tiital on one wffence,
che indicimaont may, in ~ho
aiscretion of oho Attorney-Goneral
or cthar aurhorised officcr, allege
a diff<ront ofiznca, or mcre than
cnc eoffonce.  If che pagiscralc,
belicvaing that thao ¢viaancs vandarad
by tbh« informanc de=s not consiiiuno
a2 prinma fucio casc, c.scharges cho
ACCUSLU pursen, tho Anitorney-Gencral
may ncvertheless filc an indictment:
scu R. ve Baxter (1904, 4 O.R.
(Li.5.%w.) 134; R. v, Durnin, .5%45!,
CJW.lhe 25, R. v. McConnon | 1555 Tas.
S.R.1."

This autherity docs oot suppor. th. contenticen chac Lo

\

institution of criminal procoedings afier vhe appellant has baun

o

dischargoed at 2 preliminary 2nquicy is an zbuse of process so as
10 preclude a "fair hcaring"” withap vine torms of Scction 20 (1) of
the Constitution. Meorecover, in tha contaxt of Secticn %4 cf -he
Ceonstitution whal. the Dirwctor cf Public Prosecutions has done is
Lo exercise his powers under Section 94 (5){(e) or(3)(b) which

provides that:
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"(3) 17The Director of Public Prosecutions
shall have powct in any case¢ in which he
considers it desirable so to do -

(a) to instiiute and undecroake
criminal procaadings against
any perscen before any court
other than a2 court-marcsa
in respect of any otfonce
against the law of Jamzica.

(b) to take cover snd continuc

2ny such criminal proccuodings

chat. may have been instituted

by any othar person or

authority;"
S50 comsidzred, the contontion that thi Diroector could not cxercise
his powcrs 1in the circumstances of this casc was unsound and
should boe rejected.

Was the Bench Warrant invalid?

A powerful submission was mad- with respect to the issue
of ihe bench warcant which 1t was con.onded was not issued in
accordanca with law. To datarmine th: mey.ts of this submission,
it is necessary ho sot cut tho warran. so as Lo construc it against
the background of the 1nheirint powers of a court of recerd to issue
it. The material part reads:

“The gueen vs. Lloyd Brocks - Medicel Doctor
c/o Newport Maaical Coentre

To all Censtables and ocher of Hor Majesty's
Cfficuxrs and Ministers within the parishes
of Kingston and Szint Andrew and o cveryone
cof thom whom Lt may concirn:

Theso are to will and roguir:, and in Her
Majosty's name te charg: and command you,
upon sight hereof; to brving buforc me or
som: other eof Her Majesiy's Judges of the
Suprem: Court at the Sessicn of the
Kingston Circuit Court now holden at the
Suprem< Court, Public Buildings, King
SGircet Kingston, for the parishes of
Kingston and Saint Andrew, the body cf
Lloyd Brooks who stands indictod before
mé at this same Session for Carral Abuse
if the Court
be then and thore sitting or if not bafore
me or some other of the aforvsaid Judges
in Chamb<rs to find sufficient suraties
fer has persconal appaarance at. this prosent
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"Sessicon to answer thoe said Indicument
and all such ocher matters a&s on Hor
Majesty's bohalf shall be objected
against him: and if he cannol be taken
during this prasent Scssion, that then
as soon after as he shell be taken you
bring or caus< him to be brought beforc
me or some ocher of Hor Majosty's Judge
of the Supreme Ceourt in Chambers for
his pursonal appuarancs, at the nexi
sSessicn of the Kingston Clrcuit Ceurt
to bg holden for the aforusaid pearishas
tc answor as aforesaid; and furtihsr o
bz dealt with according =¢ Law.

Hoercof you are not fail at your peril.

Dated in cpen Sessions a3t the Supreme
Cour:, Kingston aforesaid

this 1lth day of Junc, 19¢1

bga/ C.5. Orx
Judgw

CourtenayOrr, J., gavs the order that the warrant be 1ssucd on
¢th June, 1991, It was signed by the learned judge on llth June,
1991, Tiren 1t was =xocuted on Jun2 17. The point taken by the
appellant was that when the warcant was issucd, 1t was net
authorised by law as there was no recognizance which bound him
over to attend to answer a pending andictment or any indictment
preferred  wn Lhe Circuit Court. At that stag:, the appellant
was not deprived of his liberty. The learned judge could have
andersed thoe warvant "this warrant is net 1o be executed unless
the i1ndiciment for carnal abus:: has besn praferred." It happened
that the warrant was stayed until %he 17th June, and on that day
it was executzd and the appellanrt brought bufore the court “to
answer the sald indictment and all such cother maitters as on Her
Majesty's bohalf shall be cbjected against him." At that scags
11 was opan te the appellant te raisce the issue of abuse of
process bofore Wolfe, J. He did not, but he applicd for and was
granted bail.

It is now pertinent te examine Scctionm 15 (1) (¢) of the

Constituticn which rcads:




-45-

"i5. = (1) Wo person shall be deprived
of his perscnal liberty save as
may in any of the fcllowing cascs
be authorised by law -
(¢) for the purposc of bringing
him before a ccurt in exccu-
tion of the ocder of 2 couri;™®
It is clear chat the peint at which the consftltuticnality of the
warrant was Lo be tastod was when i1t was oxccuted and the arrost
was made. Had the arrest been made boforce the 134h June when the
indictment was preferraed, then ic would have been an open guestion
whether the warrant would have been authoriscd by law. In this
case, howcver, the appellant recognizoed in the Sth declaraticn he
sought, that it was "his subsequent arrest® on the warrant after
ths procecdings bafore Courtenay Orr, J., which deprived him of his
personal liberty. As proviously indicated at that time an indict-
ment was alrcady preferred in the Circuit Couri.
it 1s appropiiate to advert tc the practice in the previous

century as ragards the issue cf bench warrancs as stated by Hill, J.,

in Regina v. Whittaker 2 F & F 1. It was stated as follows:

" Hill, J., sa&id that the practice
detormined ob and adopted by trhe
Judges was, a0t £o issuaz bench
warrants, unless from the nature
of the crime it was nac2s8sary to
have the party charged with the
offence av once taken into custody,
or unless it was shown thau the
party charged with the offence was
about to qguit the ccuntry.”

another authority on bench warrantes which smphasized beth the
inherent power of the court to issue them and r#luctance to alter

settled practice as regards issue is R. v.Nichols {1900] Vol. 64

J.P. 217.

These authorities suggesti thac it was for CourtenayOxr; J.,
to exercise his discretion, given the natur:e cf the crime charged
and the circumstances of this case including the preliminary enguiry

to decide on the appropriate means of ensur:ng that the appellant




answered to the indicumeént preforred. This Court ought not teo
intorfere with the leoarned judgs's discreiion. Lo it noted thatc

an article in (1954 Crim. L.R. pagc 39 cptairled A Privaie

Prosccution suggoshs an altornativ: te a bonch warranc and 1t

could be adoptad in rhis juriscicvien whare it 15 warrantcd by
WO circumstances. Thye loarnaod aulhor swaios:

"There D8 No SLétu oy Provision pro-
scribing «h noticy o be given, bux
in tnes case a laotiar was sont by
regiscrred post te Herrison on August
26, 1953, wiith 2 copy Lo ihe
scliciiors who acted for him at the
preliminary 1avestigation. Theo
lettxr informod ham *ner A bill hed
bern signod in sccordanc: wiith “he
leavs grantea by Ormorod, J.; and
that b@ was raquired io app-ar to
plcac Lo 1t at the forihcoming
assiz:, This lolt<r was accompanied
by a copy of the bill and of rho
depositions anu dad ~he cdvaniage of
forestalling a possiblae epplicaceion
for the trial vc be adjourncd., On
Octobizr 12, 1953, ¢ notice in
similax torms te Lha letuoer and again
accompanicd by copics of 4 bill and
depositions was soivad upon Harrison
personzlly by & police cfficzy.
Whilst Lhore 18 no scatulory sancoien
for this procuduie ir szams Lo be a
practicel one which will be racognizaed
by th¢ couris.”

This casc, R, v, Harrison was anctlior lagrance whore thore wds 2
failure tc commit. ‘The article ai page 39 adverts Le Lbhis situation:
“eoo Tno applicavnion, which was pesved
to ihe judge (Rule 4), consisied of a
short svatemene of who yofusal to
commit and othriwisy complicd wiih the
regquirvments of kulecs 5 and ¢ {2), being
acconpanied by copivs of thc ploposcd
bill and of the depositions and by an
affidavit sworn by Vright vorifyang coe
stait-ments in thye application.”
in the light of the foregoing, I would rule that the bench warrant
as cxecuted was valid and uhic declarailon scught on tnrs aspect of
th:z case fails, There is vherofore no nead vo consider the i1ssuc of

compansation for unlawful arrcst or decoation.
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Whose indictment i1s being challenged
in these proceedings?

One issue 1o bw considerec s the consviiuticonalivy of
tne DirectqQr of Public Proesecuticns' acticn in seeking the consent
of the Supreme Court judge ¢ profer 2n indicumenc. Tha Director
cf Publaic Prosecut:cns 16 an indepsnden. member of the execuiive
whise constituticnal powers are stipulaied in Ceccson 94 of the
Coustitutign, Sc far as the insci.uvion of crominal procesdings
ar» concerned, Section 94 (3) provides +hat:

"(3) The virccror of Public Prosecutions

shall nave powsr in any case in which
ne consaiders it desirablze so te do -
{a) 1o inscitute and undortake
crimipal procacdings against
any puerson besfore eny court
othor than 2 courv-martial
wn respact of any coffenca
against the law of Jamalica;"

It was recogniz:d that ithe Dirccter whose office 1s a public cffice
weuld be assistcd by Crown Couns2l in the performance of his duties
and 9«¢ (4) states that:
“{4) Thz powcre of thr Director of

Public Frosecutions undcr sub-

saciion (3) of vrhis scction

may bv zxercised by him in

pevson wi through otlisr prrsons

2cuing undsr and In accordance

witl his general or spaeciel

ingLrucuiens,

The point at issue 18 whither il was constitusjonally
permissible for the Divzcior of Public Froseccutions 1o ok as ne
did, the consent .n wooiing of a suprame Coust judge o prefer an
indicitment., Tho appellani was ennitlesd Lo raisc this issus s

judicial review is entrenched in the Constiiuticn by vivtue of

Sectieon 1 (9) which makes the following provisiorn:
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"{5) ©No provision of this Cons-iturion
that any person or autherity shall
nor be gubjact wo she dirvection oc
conirel of any cuncr psrscn or
authority 1n oxovcising any func-
tions unde-r this Consti.ution
shall b% construcd as precluaing
@ court from ~2XLiCisiNg jJUrlisdiciLion

in relation Lo any guosLion whothor

that porsen or authoviiy has

purformed Lhous- funciions i

accordance wroh vhis Copgiicu.ion

oy any othar law.”

it 1s 1in the light of this provigion that 10 1s necessary wo
examine other scctions Oof the Constitcuvion and whe statuls and
common law as thoy ralave Lo his pownrs o instirute or take ovar
procredings by proferring an aindictmont.

The mods of prefcrring an indiciment in the Carcuirc Ceurt
15 governed by Scciion 2 {2) of the Criminal Justico (Administra-
«ion) Act, Thc scciion reads as follows:

"2. - (1) ...

(2) Ne andicuiment for any off«nco
shall b proforrod unloss tho
pProsecuLorl Or oL person

reforring such indicim~nt heas
been bound by roecogn! zance Lo
Prosaecuse Or give ovidoncs
against the person accus.d of such
offonc:, or unless thae porson
accus.d nhas brce commiiLted tO
or duetainod in custody, or
has boon bound by vocogaizance
LC appcear Lo answel Lo an
indictm.nt co bo preforred
against aim for such offence,
Q9r unless such indiciment [eor
such cffencs be proforraa by

che diroction ¢f, or with the
consant wn wr.ating of a Judge
of any of thz Courts cof tnis
island, oc by #he darcction
or wi*h _he censent of Lha
Diroctor of Public Piosccuoicns,
or of the Depury Dirccror of
Public Prosecuiicns, or of any
person aurthorizod irn than

beohali by ti. Director of Public
Prosccutions.” |(Emphasis supplicd;

The sacuion can ba ravicwed as contomplating faive medes of
preforring indicumenis in tns Ciccult Courw. Thoe firsi three modcs

esun: the safeguards of a proliminary caguiry or a ceoroner's
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1oguasl, hence thore 15 a lugislavive reforencs wo Part 11l of
the Juscice of (ho Peacs Jurisdiction Ach, and the Coroners Act,
it must be cmphasized chat thess are cho principal maeans of
comms~ncing criminal presccutions and they er: instituied by any-
ons altbhough mest are ipstiiuted by the police. These secrions
ar: tho legislative xocognitlon of the congiliuticuar vighc of
anyon: ©o commencs craimenal proscocucions., The othar we medss
provida for tho wnstitulicn of criminsl procosdings wn s
Circuit Court withoui recoursy o0 & preliminary <nquizy oc
coronars inguest cr alizera aively whore ©he preliminary @ngairy
or coironers inguast has failed, criminnl proceedings may be
centinund. Modes four ana five pormit incictments boang proferre
divecvly inte the Circulw Court by he directlon or consent in
writing ¢f a Supreme Courc judge or by i Diroctor of Public
Presecutions. The safoqguards heve arse ths securavy of renure and
traoincd legal minds of whe Suprome Cours. judges and Director of
Public Prosccutions wnich will sasure that too excepiional powar
te prefer an indicimoinie dirsctly im Lthe Crycul: Cour® will be
exurcised fairly. Thes? medes are excepilonal as ancither the
Gupr-me Court judgs wer he Dirocior wf Public Proszcucacns has
Lhe INVLSLIgatlory C2S0UurCes ©Fr MAQPowesr o docec: and LAVaestigace
UK COUS COIMeS SU A% LU 1a3uliQise prosoculions.  Thst Lask 1s
mvrusted Lo tho constabulary foree anc thay muse doponag on o b
public co-oparation LC carry out -haic dutics.

it is tc be norad becausce the Constilution confors a
powier on the Dirazctor of Public Prosccutions w0 institute and
undercake eriminal procezcings or Lo take over and continuae them,
1@ was obligatory to make provisicons for him Lo assume whs
atlornuy General’'s powsrs in whis regaid. Toas was done pursuant
2o Secrtion 4 of the Order in Council which preserves existing law

"with such adaptaitions and modifications «s may be necessary Lo




prang them into conformiiy wiih the provisions ¢f this Order.”
Secetion 4 (5) specifically refers to whe Lransfer of functions
from the Atvorney Goneral to the Dircecior of Public Proscecutions.
it recaas thus:

"(5) (a) The Governer-Gaueral may, by
Order made at any ©ime within a
period of (wo ywars commencing
with the appoinrod day and pub-
lish>d in tihwe Gazsitis, make such
adaptations and modificetions 1in
any law which continucs in forcco
in Jamaica on aua afucr tho
appointa day, or wnich naving
been made befors that deay, is
brought wn.¢ forc: on or aftar
that dey, =s appuar to him tc be
NECESSary ©r «Xpuedisno by reason
of anything contained in Lhis
Ordey .

(b) Withort prejudics te the
gunerality of paragrapn (a) of
thxs subscction any Oider mad:
thercunder may ovransfer wo the
Director of Public Prosccutions
any function by apy sucp law
vested 1n Lhi2 Avtcrnoy-Goneral.”®

By cthe Censtitution (Transfer of Funciions) (Atcorney-General Lo

Director of Public Presccutions) Order (902 Jamaica Gazette

Proclamations Rules and Requlations augusit o, 1902, the woras of

-~

Section 2 (2) of rhe Crimipal Justice (saministivation) Aci:

... ¢r by the direction or with ihe

ccnsent of Hur Majasity's Aticrnay-

General of this Island, or <ither

cf his Assistants ¢0 the Atiorncy-

Genaval ™
wihich first apprarcd in Law, zi of .g71 in The Law to Abelish Grand
Juri=ss were adapted and modifiad Lo substitute the Director of
Public Prosecutions and his Deputy Diroctors and other Crown Ccouns<al
for +he Avtorncy General and his Assistants. Thoe dralteman described
"adaptation and mcdification® as an "amendment" in paragraph 2 as well
as the s:de noti: in the (Transfer of Functions) Order but this apparent

crrory does not alter the nature of the "aaapration and modification.”



The relevant subsectior conferring powers on the Director
of Public Prosacutions Lo prefer an iadictment in the Circuit Court
‘despite the failure of a coroner's inguest was construed in

Grant v. D.P.P. 30 W.I.,R. 301 acv 306 and 1! was approprirats for

the Dircctor of Public Prosvcutions 1o uac this powor. in fact, he

did so rasort ro it on sccond thoughts although ne had appli<a for

.

the conscent of Courtenay Orr, J. &b thao time, the loarned Direchtor
presenced noe draft indiciment for consent. Had CourtenayOrr, J.,
consenied, 1t would have bkacn appropriste to ¢ndors-< the indictment
accordingly. When, howevoer, Lhe landictmont was drafted and
present«d, 1t is clear from *he fece of 1t that 1L was the Director'’s
indictment, The matcrial part riads:

" PARTICULARS OF GFFLNCE

Lloyd Lrooks, on thsa Zoth day of May, 1990

in the parish of Saint Andrew carnally knew

and abused Roxanna Barreti, =he being a

girl under the age of twelve ycears.

Lorna Errar-Gayle (Mrs.)

Assisiant Director of Public Prosccuiions (Ag.)

for Director of Puklic Prosccuticns

13¢h June, 1991.

It 1s agains. this background thau it is necessary to deal

with the superflucus application for the conscnt of Courtenay Orr, J.;
Lo xhé indictment. To my mind, it was conscitutionally impermissible
for tne Directeor ke scck co be subjacted "to the direction or control”
of a Suprzme Court judge in the wxercise of his constitutional and
statulory powors to i1nstitute procauedings by indictment. Seccion
94 (5) of the Constitution envisages thai others apart from the
Director and those in his Uffice are empowered to institute and
undertake criminral proceedings but the power to take over and
continue or discontinue is vested in his Office
of any other personor authority. 1l is best understood by citing

again Section %4 (3 )(4)and (5




94. (3) The Direcic: of Public Prosecutions
shall have pewer in any case in which he
considecrs 1L desicabkle so ro do -

{(a) <o institule and undarrake
criminal procoedings sgainst
any person bazfors any coucs
cther than a court-martizl
wn respect of any offence
egainsi the law of Jemaicayg

(b) :to zake over end coniinue any

such criminal proce<dings

chat may kave bacn instivutaed

by any othar person o

authority; and
{c) to discortinue at any s:ag:

bafore judgmiont is deliverad

any such criminal pioccedings

inscituted oi underoaken by

nimsaelf or any ctheor pegson

2r authority.
(4) The powers of the Direczor of Public
Proswcutions undsr subs<crion (3) of this
scction may be excrcisaed by him in parson
ox Lhrough other porsons 2c. ing undor and
L accordancs with his gensral or spacial
instructions.

(5) Th: powers cenforred upon the Dircctor
cf Publaic Prosecutions by paragraphs (b)
and {c) of subsection (3) cf nhis scchtion
shall bs vested in him Lo the <xXclusicn of
2ny cthar parson or authoriiy.

Providad that where any othor porscn or
Wthority has inscituied criminal procaned-
ings, nothing in this subscction shall
praevent the wichdrawal of those procoadings
by or at the instanca of that parson ox
auchority and with the leave cf the Court.”
Then 94 (6) emphasiscs that he 1s novL to bo divvcted and conirolled

by any perscn os authority. The plain meaning is that he is not tc be

directed or controlled either by the legislature,the cxecutive or the judi-
ciary in exercising his office as regards section 94(3) of the Constitution.
if he is directed or controlledir offends the principle cf tha

vparation of powers,and contravenes the lortcr of the Constitution.

sc 1f the judge rofus<ad to direct or vo consent in writing, the
Diractor 1s cmpowcred Lo institute proccedings and undertake or Lake
cver and continue just the same. Yot out of dcference to the court he

would be inclined nor €0 preceeza. Lord Mansficld haimself o former



Anvorncy General graspsd this when in R. v. Phillips, Lucas &

Gibson 3 Burr 1565 he is iapor: .o thus:

"Lord Mensficld declercd, . ha L couct
would noever gran: ar .nformailien upon
the appliceiion of tho Airtorncy Gonoral,
1a cases preswcutod by the crown;
bicsuse he Attorn oy General has 3 right
himsclf, <x officio, to ~xhibit ceno: =nd
he may, i1f o chinks propoce, summon tho
pPaitiang, wo show cause ‘why iv should
not b oxhibieoe,® beior: he signs it.
Thig 45 not a cas. wathin 2 acL of 4,
5% & M.c. lb. 710 provers mezlicircus
informecions in the couse of King’'s boeneh, ®
And rhorcfore his lorzdseip told
Mr, A torney Gonoral, “that o must usqa
hiis own dizcration.' o

He again refusaed vhe Arvorpoy Gonerzl un R. V. Williams Davies

Phillips Esq. Mayor of Plymouth, 4 bur: 209¢ and added these werds:

"eeo if the Bctornoy Gonoral should have

any doub® abouw th: propracty ef it he

migh. sood o che magistiace complainoed

against, ‘¢ gheaw ham cause ~hy hoe should
nct Ggient itw,"

Ths principl: onunciatod demenstratcs cvhat tho Dirzctor of
FPublic Presccur.ons cught (o exircis: ruo discr.tion confaerrad
on hem., S0 he cught noo vo seck e have the couvt zx<erclse his
powers to insiitutc a proswcucion. if hie coubtad vhe propricty of
insiltuting proceadings, Lo ocught nob o Ltcompt 1t. The
miniscorial powsr Lo conscne te an indictment by'a Supreme Court
Judge s exceptional an Jemrica.  Op the other hané this is the
normal method in Bngland sec Raymond supra. Theve, chis power Lo

consent Lo, Or cirict 1ncicimen.s has not boon accordea «itho

~

o
the Attorney Georneral or “he Diresctor ¢f Public Pros<cutians.

Te my mind ©h> powers conforred on Lha Supreme Court judge
to direct or comnsont to an indictman, cught o be narrowly counstrucd.
I¢ should be confined to an indicum:nt soughl by 2 private
prosacutor wheo for good reascns wishes o prefer a vecluntary bill.
Then the judge would consont if it was appropriata. His directions

Lo Lhe Clerk of the Circuit Ccurt would be raserved for instancos
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as Secticn 12 of hd Perjury Act. Thae ovidence in this case
makes it clear that <h? indicomont praoferred emanaced from the
Officz of th2 Divvctor of Public Proscecutions. [t 15 true that
no sought tho dircction and consant in writing of & judge to
peefrr an indicimeni.  The judgs did noo so consent or direcy,
and <he Director, on prucent si:cond thoughis, profarrad nls own
wndictmant. 1. 15 this ipdictmonc which s baing challaonged.

Did the evidencc adduced cstablish abusa

of process on the¢ ground that the re-

guisite cvidence necessary to prefer an
indictment has neover existed?

The rasort to 4 voluntary Lill will always bae oxcocpuional
<3 privatc proscculors who i1nclude the polics would insiituce
proceadings in accordsnce witch Part IXI1I of cvhe Jusiices of wne
Paaco Jurasdiction Act. in pra2cetice, tho Reosident Magistraio by
virtue of Seceinn 44 of the Judicatur.. (Rosidon'. Magistratus)., Act.
rakes all "nocegspry and roguisite” praliminary examinaiicns.
Thon the primacy of thoe Directer is receguoizwad 1n Scction 3¢ of
the Juscices of v Proce Jurisdiction aci., as choro is the
provision which v<ads in part.

"e.s 2nd the scovaral recognlzancss so Laksn,
tegolnoy with the writoen information

(3£ 2ny), the deposiuions, the statamont
of ihe accusad, and che recognizance  of
barl (if any) in cvery such cos: shell

b: dcliverea by “hi said Jusricae or
Jusitices; or no or Lhey shall cause che
sams ¢ be diliversd to *he Divecrer of
Public Pros-ccutions and ho (o the proper
officor of the ceourt an whicn ohe nrial
is to be had, bofore or 2t the coponing of
the soid court, on tne fivst doy «f the
sicving tavesof, cr at such otlner time

as Lhe Judge who is Lo praside in such
coeurt At Lae sald trial shall crdor and
appwint.”

Whaer tho deposivions and cther papers arce doelivercd to the
Diruccor of Public Presccuitzons, he indicts as a matower of coursa
and the pracuice is that a private prosccutor whe wishes to
conduct proceedings in the Suprome Court sceks the Direciorl's

fiat to prosacure. When the Dirsctor indicts and forwards the



ipdictment and depositaons to iac propor officer - The Clerk of
“he Circuit Court, he iz actling in accordance with Sectien 924

13) (k) of the Constitution. In the ample words cf the Consti-
tvtion he has takep over and concinucd criminal procecdings which
havae been institulcd by ancLier PLUrson of authoriiy.

n this instances, the appoellane was disclarged at Lhe
prtliminary enguicy ~nd 5o onse stage of Uie: criminal precaudings
was completed: sco becrion 43 of the gustice of the Paace
Jurisdiction Ac*. The next stege of tno procaedings could bo
concinued by the praivalc proseculor - Inspocror Arilce Brown
w0 had laid the original wonformation on 29rh May, 1990. Shsz
would have had =o szek the consont cir dirccevions of a judge in
writing to secure an indictmant., The alucrpative was for the
LDircctor te prefor his indictmeni, To de this, he was bound o
cxamine the evidencs in the depoasiticons and if satasfied that
inoy raised a prima facic case dazspite che copinion of thi Residen:i
Magiscrate, he would indict. Lt 1s clear from the rocord that
Lners was ne additional ovidoncs apart fiom the dapositions.

Lecause the appellent was discharged at @ praliminary eaguiry
and the Dirgcior pr:f.rrvod his indiciment pursuant to S-cuion
2(2) e¢f the Criminal Justic: (Adminisiration) act the presumplicn
must be as the public officer baving the constituiticral and
sratutory powers O proscculc ar rais: proceedings he had the
prudence "to dacide wheothor cheost is o prima facie cese' dospiue
the contrary opainion of th: lecorned Resiacnt Magiscrate., Tho
zppellant's evidence which could be usad to rebut the presumption
in favour of the Direcicr, was ¢quivocal and so did not come up
vo pruof. In his affidavit in support of the motion in the court
b:low, he gave on opinion as te tne guality of the preliminary
¢nguiry and exhibited on< page of the depositien te demonsiracc
z possible contradicticn in the complainant's cvidoncc. The
appcllant also «xhibited Crown Counsel's affidavii 1a Lhe

proceedings before Oryr, J., and in that affidavit she also gave an
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cpin:on from ths Gffics of Lhe Durecicr of Public ProsicuLiong as
ve the stacus of the oviadencs contained in the deposivions. If
any reliance was being placed on this 2vidoence, the appellant
cught to have oxhibited the dopositions so thot ihis court could
nave decidod as a metter of law whethzor the Director misusaed his
pow=is by preferring an indictmen®. wiithout the réquisite «vicance.
The appellant was encitled o argue Lhaz peint by vircuz of
Scceion 94 1(v) end 20(1) Chapeer 1. of the Constitution; hz did
not., although bhs was refoerred to Lore Zalmon's dissonting

speaech in Inland Revenue Commissioner v. Rossminister Ltd. (1980

1 All E.R. 80 where in dealing with an allegation of abuse of power
by the Revenus, His Lordship seid at p. 100:

"I roecogrnise, of ccurse, that 1n any

ordinavy cas¢ butwesn litigent and litigans,
che point could net be allow:d o be relied

on now. This, howavar, 1s by no moang any
ordinary cas=. i% ls a case of great constitu-
tional importance which can s~ricusly affoct
individual liberty.”

Although this was a dissenting judgment and the crucial issue was
not raisad below or in thair Loraships' House, wvesy Law Lord
ceferred to this issus cirther directly or impliedly: s&c pp. 84,
87, 91 and 102 feor tho speéeches of Lovd Wailberforce,

Lord Dilherne, Lord Diplock and Lore Scarman.

4 appe:llant's chosen mothod to contend that thore was an
ébusc of process, was summarised by Rowe, C.J.(Ag.) and because
the argumencs wore rexteratod bofors vs, 1t is appropiliate to
cite three excracts., The first cxtract is at p. § of tho

judgment. It reads thus:
" In presencing his arguments on the
substantivce motions, Mr. Ramsay capsulad his
submissicns into two brcad grcupings. lle
said first that the process used by Lhe
Director of Public Prosccuticns for =he
indictment of tho applicant was hopulessly
irregular and led to rthoe making of twe
orders by the judges which were beyond hiis
jurisdiction and in broach of due procoss.
Secondly, he said that applications undor
Section 2{(2) of thc¢ Criminal Juscice
(Administration) Act (C.J.A.A.) by tha
Dirzctor of Public Prosccuiciong (D.P.P.)
or anyon¢ «ls¢, o a Judge, are judicial
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"proceadings and accerdingly sotract rules of
natural justice, wnich rulus are now
¢nshrincd in Secticen 20 of Lhe Constitution,”

Concuntrating his attack on the learned judge, the submissions

cock this form:
" Mr. Ramsay concedad cthat rhe discharge

of an accus<d person under sociren 43 of che

Justicas cof the Peac: Jurisdiction Act cannct

give risc to a plca in bar cithor for

autrcfois acguitl or autrefois convici. bBuw

he contended tnat where @ prolimiacary

examination has boeon naeld 1t 15 an abuse of

process o seck a Voluntary Bill of indictment

without sctting out a proprr basis for such an

applicalicn. H¢ said toc, tha: where there

was no defact in the form orxr substance 1n vhe

committal proceedings, the action of the

D,P,P. in bypassing thosc procogdings and or

their resulis, 2and using & mached which would

nullify the docision of the ccmmitting

Magistrate, was an inscvance of abusc of proccess.”

Then in emphasising his raliance on natural justice instead of
enquiring whether the necussary pro-roquisaitae oexiasted for the
Direcior to exarcisse hils powors, thzz “ppsllant's submissions ran
thus:

Mr. Ramsay further submiivasd tihac in

terms of dus preocess the only way in which the

benefit of the doterminacion of the pre-

liminary <xaminacion in his faveur can be

protected by law is by giving to the applicant

and his legal representatives the opportunity

to be heard in any subsequuont judicial proc.edings

cesigned 1o deprive bim of ¢hat benefic.®

Maving regard o the manner in whicn Lhe case was prassnted,

ther: could have boen no serious complain®t that thu Director
wnitizlly scught the consent of Courtonay Orr, J., Sinc2 On wisex
second uhoughis ne prefzrred his own ladiciment and this has not
been acknowledged loct alone challengod. Gicr was it provea by
macerial affidavit evidenc: preasenied in the couri below or on
appeal, chat the Divoctor misused his powers because ne had nc

avidence in the depositicons whicih could raisc a prima faclie case.

Conclusions

Althcugh this judgment differs in cmphasis from that of the
Supreme Courw, I agree wiih the conclusions recerd«d by

Rowe, C.J.(Ag.) wh:zn he said in parxt:
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"ees I hold that the process by which the
Voluntary Bill of Indictment was obtained is
in accordance with “he law, ... and that the
arrcest of the applicant upon the Warrant was
authorised by law.®

I would therefers dismiss the appeal, affirm the order made below

and order taxed or agresd costs to the respondents.



