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JAMAICA

IN THE COURT OF APPEAL
SUPREME CQURT CIVIL APPEAL NO: B3/200°9
BEFORE:  THE HON. MR JUSTICE PANTON, P

THE HON. MR JUSTICE MORRISON, J.A.
THE HON. MR JUSTICE DUKHARAN, J.A.

BETWEEN SANS SOUCI LIMITED APPELLANT
AND VRL SERVICES UMITED RESPONDENT

Vincent Nelson, QC, Stephen Shelion and Gavin Goffe, instructed by
Myers, Fletcher and Gordon, for the appeliant

Richard Mahfood, QC, Dr Lioyd Barnett and Weiden Daley, instrucied by
Hart, Muirhead, Fatta, for the respondent

13, 14 July, 25 September and 25 November 2009

PANTON, P.:
[ have read in draft The reasons for judgment written by my learned

brother porison JA, 1 agree wilh them, and have nothing to add.

MORRISON, J.A:

Introduciion

. This 15 an appeal from o judgment of Gloriaa Smith J, given on 19
June 2009, The appea was heard on 13 and 14 July 2009 and on 25

Septembper 2009 the court announced that the dppeal would be



dismissed, wiih costs 1o the respondent 1o be agreed or taxed. These are
my reasons for concuiring with that decision.

2. By virtue of a management agreement dated 12 October 1993, the
appellant ["S5L") was at all material imes the owner and the respondent
[“VRL") the manager of a hotel known as Sans Souci Grand Lido {“the
hotel”}. A dispute having arisen between ihe parties, by an award dated
16 July 2004, arbifrators appointed pursuant to the terms of an arbitration
clause in the agreement made and published an award in favour of VRL
for damages in the sum of US$6,034,793.00, plus interest and costs.

3. The arbitrators were Mr R.NLA. Henrigues, QC and Mr John Wilman,
both well known attorneys-at-law, who in furn appoinied the Honourable
Mr Justice Boyd Carey {retired] fo act as umpire. The dispute belween
the parties arose out of the termination of the agreement by SSL by notice
to VRL dated 4 March 2003 and the issues referred to the arbifrators were
whether SSL had lawfully terminated the agreement and, if not. what
amount was VRL entitled to recover from SSL as damages for wrongitul
terminafion of the agreement.

The court proceedings

4, Dissatistied with the oward of the arbitrotors, SSL applied 1o the
Supreme Court fo set it aside on the usual grounds [misconduct and error
of law on the face of the record) and, in a judgment given on 10 February

2006, Harris J {as she then was) dismissed the application, on the basis that
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the arbitrators had considered fully and taken info account all relevant
factors in coming “o their award,

5. SSL appedaled 1o this court against Harris J's decision [Supreme
Cour! Civil Appeal No. 20/2006] and, in a judgment delivered on 12
December 2008, the appedl was alowed in part and the award was
remiffed fo the arbitrators for reconsideration in the light of 1he court’s
ruling. The proceedings giving rise 1o this appeal are concerned with the
true meaning and interpretation of the order remitiing the award. Glona
Smith J upheld the arbitrators’ interpretation of tha extent to which their
jurisdiction nad been revived by the order, hence this appeal. I is in iact
the fourth occasion on which this court has had 1o consider an aspect of
the prolonged dspute beiween SSUL and YRL arising out of the arbitral
proceedings {the previous ones were in Supreme Court Civil Appeal No.
108/2004, judgment deiivered 18 November 2005 and Supreme Court Civil
Appeal No. 20/2006, judgmerts delivered 12 December 2008 and 2 July
2009}, In all probability, it may not be the last.

6. SSLU's liakiliy to YRL for wrongful terminafion of the agreement,
which was one of the two questiors in issue before Harris J and in the
appeal frcm her decision, s no loenger a live issue, SSU having apparently
accepted the ruing of the arbitrators, Harris J and this couwrt in this regard.
However, the issue of damages remans very much dlive in the

proceedings and on this appeal, as will shorily appear.



7. The current aspect of the dispute arises in this way. In the

proceedings before Harris J and in this court, SSL contended, in addition

to challenging the arbilrators’ finding as o liability, that the oward of

damages should be set aside on two main grounds:

(i) That the arbitrators had misinterpretec the issue raised by SSL
in paragraph 18 of its Points of Defence, that in future years
VRL would incur unrecoverable expenses which should be
deducted from any cclculation of future ioss, as being merely
a claim 1o se: off overpayments in past years against the
damages 1o be oworded: and
{ii} ine arbitrators had failed to take into account the possibility

that urder the agreement SSL was entiled 1o sell the hotel to
a third party, and to terminate the agreement for that reason,
provided that It gave VRL the opportunty to make an cffer fo
purchase it gnd that the sale was made within six months of
the offer to a purchaser who bought under mcre favourabte
ferms.

8. The reasons for the decision ¢f this court dismissing the appeal from

Haris J's order are 'o be found in the judgment of Harrison P, with which

boith McCalla JA ond Dukharan JA (AgQ] (as they both then were) agreed.

It 15, characteristicaly, o thorough and careful judgment running into 83

paragraphs over 48 printed pages. At paragraph 15, havirg set out the
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factual background, Harrison P identified the issues 10 be determined on
the appeat as (ollows:
“{1)  On a proper construction of clause 14 {ivj
of the Agreemeni, did [SSL] have the power to
terminale the contract in the circumstances; and
{2) If not, what are the damaoges due 1o [VRL]
in respect of s losses, due 1o the breach of
coniract commitied by [SSL]."
9. In the 23 paragraphs following {ending ot paragraph 39}, Harrison P
then deall, in considerable detail, with the first issue (liability}, concluding,
in agreement with both the arbifraiors and Harris J, that SSL did not have
the right to terminate the agreement in the circumstances of the case
and that Harris J had accordingly correctly refused to set aside the award
on this issue.
10, The remainder of the judgment, from paragraph 40 to the end,
dedls with the second issue (damages). tn paragraphs 42 - 44, Harrison P
set out SSL's primary contention in this way:
“42. The appellant had argued before the Arbitrators
that the respondent was not entitled to recover the ioss
of the Management fee claimed. However, if there
was any loss, it was the loss of profit that the respondent
would have earned for each of the future years, that
i5, the Management fee, less expenses which the
respondent would have incurred, which were not re-
imbursable by the appeliant, under the Agreement.
The appellant, in paragraph 18 of s points of defence,

said:

18, In relation 1o the Damages claimed in
Appendix 1 the Respondent denes that
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Claimant is entitied to any of the sums claimed or
any sums at all and will deal with each item In
Appendix 1 separalely noiwithstanding:

A. LOSS OF MANAGEMENT FEES

Il The Respondent denies that the
claimant is entitled to recover the loss of
the Management fees claimed, as this
does not represent the loss if any which the
Claimant suffered. The Claimant was
required 1o expend substantial sums in
managing the hotel, all of which sums
were not properly recoverable from the
Respondent under and pursuant to the
Management Agreement. In the
circumstances if the Claimant will suffer
any loss which is denied, then the same
would only be for the profit it would have
macdie, which wouid be Management Fees
less the unrecoverabie expenses it would
have incurred in managng the hotel
particulars of which for the period January
2002 to March 2003 are set out hereunder
and prorated for the twelve {12) month
period.’

The appellant thereafter enumerated the
"unrecoverable  expenses," 1o be bome
by the respondent, in ifs view. Emphasizing the
point, the appellant, in paragraph 18An statea:

43.

Hiii)  The Respondent [appeliant]  will
contend that even if the Management
lees alleged were in  fact the
management fees which would be [ost for
the respective years, which is denied, there
should be deducted from each years
alieged management fees the
comparable total of the unrecoverable
expenses in each year,’

Each parly relied on the evidence of ifs

expert withess in calculating the {oss incurred by



the respondent for the years 2004 to 2014 as @
consegquence of the termination of the
agreement, The respondent relied on  the
calculofions of  David Kay, vice-president,
corporate finance of the Super Clubs aroup of
companies, a Fellow of 1he Institute of Chartered
Accovuntants, and agreed to by Kathleen Moss.
The appellant relied on the evidence of one Mrs.,
Mariene Sutherland.

44, The appellant clso argued before this

Court  and before Hams, J  thal  the

Arbitrafors misconstrued the appeliant's point of

cdefence in paragraph 18, oy

regarding it, as a claim fo set off management

fees overpaid in previous yeors from any

damages found to be due and owing during the

years 2004 to 2014."
11.  And then, in paragraphs 45 - 48, Hamrison P recorded the response
of the arbifrators o this contention {that, "if there were management fees
due, then it is entifled 1o set-off sums which shouid have been deducted
over the years, bul were claimed as management fees"), as well as Haris
J's conclusion on it {that there was no error of law on the face of the
record}, There then followed a discussion of the principles applicable to
the calculation of damages for breach of contracl {"The general rule is
that the parly nof in breach would be enlified to net damages™ - para.
4%), and the appropriate method of aliowing for contingencies {"The
Arpilrators properly recognized that in assessing such losses in the fulure,

allowances must be made for confingencies and thal that i effected hy

way of a discount” - para, 54).



12, Harrson P then re-stated SSL's conlention with regard to the impact
of the "unrecoverable expenses” on the claim for management fees and
concluded that the arbifrators, by frealing it as a claim to a set-off, had

misapprehended the point actually being made by SSL {paras. 69 - 70):

"69. Whether or not expenses incuired by the
respondent, were in fact “unrecoverable”, as
claimed by the appellant, in its points of defence
or re-imbursable  as  contended by Ihe
respondents should have been defermined by
the Arbilrators. The Arbitrators were required o
demonstrate in their award. that they accepted
that the expenses were “unrecoverable” or
alternatively, payable by the appellant, At ils
lowest, the Arbitrators should have demonstrated
thal  they considered the issue of the
"unrecoverable expenses” as contended for by
the appeilant. The respondent seemed 1o have
recognized this omission by Arbiirators in a virtual
concession in  their “Supplemental  Skeleton
Argument”.  The respondent at paragraph 6,
submitted:

‘6. There s no categorzation  of
‘unrecoverable expenses’ n the
Management Agreemenl. It was therefore
for the Arbitrators to decide as a matter of
fact whether —

(1) these expenses were reasonably
required o meet the contractual
objective;

(2y  these expenses were being incured
to the advantage of the Appellant,
and

(3)  the probability is thal the Appellant
would in the circumstances continue
to agree them;
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and if not thal they shoula be excluoded’

70.  The point of the “unrecoverable experses”
having been raised by the apoellan, assuming
that such expenses were so found notl to be re-
imbursable, they should have been excluded
from the sum used fo delermine the annud!
management fees eamed. Thereafler, using that
reduced annual  management  fee, the
assessmenti of the damages for the years 2004 1o
2014 wauld be effected with the appropricie
discouniing.”

13, And finaily, in conclusion on ths point, Harrison P said this (ol paras,

“78. In the instant case, the Arbitralors
reated the appelant's paragraph {8 of iis
points of defence as a set-off, claiming «
repayvinent of managemanit fees overpaid in
the past and therefore not subject for
consideration in the reference before them.
Instead, they should have considered it as ¢
ist of expenses mcurred by the respondent,
which the appeliuni was confending was
“not reimbursable”, and therefore should no-
be included ir the average annual
management fees ascertainable from the
period Jonuary 2002 to March 2003, and 1o
be Lsed tc assess the damages for loss of
future eamings for the period
2004 to 2014, heirg considerad by them. No
mphcation  therefore  arose ir  the
instant case, as it did in Middlemiss v
Harllepool (supra)l. The Arbit-ators, i the
instant case by not considering the proper
implication  of  clause 18 ol the
appzllant’s points of delence, were 'n error.

/9. Where an orbitralor haos omiited to
dec'de something which he ought to
have deaded, the award may be remitied
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to him for such a decision fo be made.

. (See King et al v. McKenna ltd et al [1991] 1
(2.B. 480). The power of remitlal is contained
in section 11 of the Acl. il reads:

- 4] Inoall cases of reference o
arbiration the Court or o Judge may
from 1me 1o fime remil fthe
matters referred, or any of them, io
the reconsideraiion of the arbitrators
or umpire.”

In section 2 of the Act, 'Court’ means the Supreme
Court and ' Judge’ means a Judge of that Courl,

80. The powers of the Courl of Appeal are
cormdined in section 18 of the Act. It reads:

"18. The Court of Appeal shall have dll the
powers conferred by this Act on the Court or
a Judge thereof under the provisions relating
to reterences under order of the Court.”

81. Inthe circumstances, this matier oughi to be
remitted 1o the Arbitrators for a reconsideration of
the issue as o damages, with particular reference
to the "unrecoverable expenses’ claimed.

82. For the above reasons, it is my view that the

appedal against ihe order of Mrs. Harris J, refusing 1o

set aside the award ought 1o be dismissed. In part.

The appeal against the award of domages ought

to be allowed and remitied to the Arbitrators 1o

determine the issue of damages only.”
4. As regards SSL's second basis for contending that the arbitrators’
award should be set asde [the possibility of sole to a third party - see

para. 7{ii) above), Harris J had made the observation in her judgment {ul

page 392} thal “There is no evidence that sale of the hotel was imminent.
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Conseguenrtly, the arbifrators would not be required 1o consider ifs sale.”
None of the grounds of apped' from her judgment chalienged this lincing
and in his judgment in ihis courl Harmrison P accordngly contendad hirrsclf
[at para. 74) with the comment that " a possible contingency, namely
sale of the notel within the relevant period d'd nol arise.”
15, Itis against this background that the order of the Court of Appedal
(with the meaning of which this appedal is solely concerned) was made in
the following terms:
"|. The appeal aguainsl the order o Mrs Harris J
refusing 1o se” aside the award is dismissed, in
part.
2. The appedl against the award of damages is
dllowed and the matter is remitied ¢ the
Arbitrators to determine the issue of damages
anly.
3. Half the costs of this appeal and of the costs
below are to be paid by the resgondent, such
costs to be agreed or taxed.”
The remitied arbifration proceedings
16, The matter thus having been remitled fo the arbitrators, SSL made
an application before them for permission to adduce fresh evidence
conceming the sale ¢f the hotel which had been completed on 10
September 20051 and the stote of the tourism industry, from the date of
fermination of tha agreement to the date of the remitted proceedings.

17.  In a written and obviously carefully considered ruling dated 20

February 2009, the arbbirators relused the application, concivding that the
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matter had been remitted to them by this courl for further consideralion
of the issue of unrecoverable expenses only, and not in respect of the
widerissue of damages in general:

“1tis theretore clear on analysis of the Judgment as
a whole the decision of the Court is that the
Arbitrators were In error in not considering the
unrecoverable expenses and that error can be
corrected by remilting ithe award  for
reconsideration.

It 1s therefore our considered opinion that the
Order of the Court of Appeal revived the
jurisdiction of the Arbifrators to comrect the error
by reconsidering the issue of the ‘unrecoverable
expenses’.

The Order of the Court of Appedl has not sef
cside the award of damages in its enfirety so as
to revive the jurisdiction of the Arbitrators 10 hear
the iresh evidence on the other aspects of the
award of damages [on] which the Court
has made no decision.

The applicalion 1o odduce fresh evidence s
theretore dismissed.”

Fresh proceedings

18, This ruling prompied SSL ic move the court again and, by an
Amended Fixed Date Claim Form filed ori 12 March 2009, SSL sought the
following orders:

“1.  The Award dated 20th February 2009 is set
asidle,

2. Further, or in the alternafive, a declaration
that the etfect of the Order of the Court of
Appeal s 1o revive the Arbirator's
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jurisdiction 1o consider  the issue  of
damages in generdl.

3. Further, an order restraiming the Arbitrators
from making any further award pending
he determination of this claim,.

4, Costs 1o 1he Clamant o be laxed it not
agreed.”

19.  Gloria Smith | dismissed the application on lhe ground thai the
orcer of the Court of Appedal did not have the eftect of reviving the
arbitrators' junsdiction on the question ol damages in general, but wos
iimifed to a dreciion 1o the arbifrators o consider the issue ol

unrecoverable expenses. Thisis how the ieamed judge pulsit:

"On reading the order, and when taken in
context with the reasons in the judgment of
Harrison P {retired] [specifically paragraphs 8!
and 82 on page 48 of the judgment], the matier
was  remitled 1o the  Arbitrators  for @
corsideration of the issue as to damages with
particular reference to 'unrecoverable
expenses' . [Emphasis mine]l. The words of the
order in my view are precise and vnambiguous
and | would have to disagree with the
subbmissions of Mr. Nelson, Q.C on behall of the
Cigimant that this remission was 10 consider the
issue of damages in general, The submissions of
the Defendant are to be preferred that ihe
remission 10 the Arbitrators is 1o be on one pomnt
only that s with  parlicular  reference 1o
urrecoverable domages’ and il does nol mean
thal one siarts anew. Further 1 am of the view
that if the Claimant wanted to adduce fresh
evidence in regords to the actual sale of the
hotel and the state ol the hotel industry then the
Claimant should have made tormal application
to the Court of Appeal durning thal hearing for a
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special  order  of  remission  which  involved
meeling very stringent requirements as oullined
in the Vimiera (No. 3) sicl.”

The appeal
20, From this judgment, SSL appealed to this court on eight grounds, as

follows:

"I} Having found as a fact that the Court's
Order was clear and unambiguous, the
leagmed Judge erred by falling to hove
regard to the oprinciple thal it s not
permissible to refer to the reasons for
decision to interpret a  clear and
unambigucus Court Order.

il  The learned Judge disregarded the
principle that it is the Order of the Court,
and not the reasons for the decision, that
the arbitralors are 1o put info effect.

()  The learned Judge below wrongly applied
avthorities relevant io the consiruction of
statutes and written instruments only when
construing the Courl of Appeal's order
whilst disregarching and/or fdiiing to apply
relevant and applicable authorifies on the
construction of Court Orders.

{iv] The Learned Judge below erred in falling
fo ind that the junsdiciion of the arbitrators
on g remission by the Court is to be
determined lrom consiruing the clear and
unambiguous words of the Courl Qrder.

(vl The learned judge erred in nol holding that
upon a proper conslruction of the Crder
the Arbitrators’ jurisdiction was revived in
respect of damages in general.



[vi)  The lcamcd judge wrongly held that the
reasons for decisions given by the Cout! of
Appeal indicated that the Arbilrators’
jurisdicion  was  revived os reqards
‘unrecoverable expernses’ whereqas on d
proper reading of the reasons for decision
it s clear thatl the expression ‘this matter
ought "o be remitted for reconsideralion as
fo the issyue of domages, with parlicular
refererce 1o ‘'unrccoverable expenses',
was a remission fo consider the issue of
damages generally with  unrecoverable
expenses being an important part of the
considzeration of the Arbitrators in the
conlext of the remission.,

(vii The learned Judge below ered in finding
thal the Clamant needed to maoke an
dpplicalion o the Court of Appedal for a
special order which would give the
Arbitrators  jurisdiction 1o consider, after
remission, fresh evidence on ssues that
were already wunder reference io the
arbitrators.

(viij The learned Judge below failed to have
regard 1o the fact that where an Arbitral
Award as 1o damages is sel aside entrely,
the arbitrators are recurred fc start afresh
to assess damages.”
21, VRL for its part al:o filed a counter-notice of agppeal, contending
that Glona smith J's jJudgment shiould e uvpheld, primarily on the basis
that on 1he remission of an award to arbitrators, their powers and duties
cannol exceed those which are necessary to give effect to the order cf
‘he court. The arbilrotors theefore lacked jutisdicticn to permit the

infroduction of the fresh evidence which SSU was secking to odduce,

naving regard 1o the specific scope of the remission construed in the light
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of the judgment and the submissions before the Court of Appeal. The
iniroduction of such evidence would have required a separate order of
remission and in the circumstances SSL was estopped by conduct and
election from seeking to introduce such evidence. Finally, VRL contended
that in any event SSL was bound, on the issues of the sale of ihe holel and
the siale of the tourism industry, by the principles of res judicata and issue
estoppel, these maliers having previously been adjudicaled on by both
Harris J and the Court of Appeal.

22, Grounds (i}, (i}, (i) and (iv) were argued together by Mr Nelson QC
for the appellant. He submitted that Glorio Smith J had enred in faling to
have regard te the principle that it is not permissible fo refer to the reasons
for a decision fo interpret a clear and unambiguous order of a courl, in
this case the Court of Appeal. The duty of the arbifrators upon o
remission pursuant to section 11 of the Arbitration Act is to put into etfect
the judgment or order of the court (as embodied in the cerlilicate of the
result of the appeadl issued by the Registrar on 4 January 2009, pursuant to
rule 2.18 of the Court of Appeal Rules). In this regard, tl is the terms of the
judament ar order itself that are to bhe given effect, and not the court’s
reasons for the decision. once the judgment or order is ctear as fo its
terms, it is nol permissible 1o look at the reasons, the pleadings or the
histary of the litigaficn 1o construe the judgment contrary to its clear

meaning.
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23, In the instant case, Mr Nelson submitied, the order of this courl
(*...the maller is remilted to the Arbitraiors 1o determine the issue of
damages only"j was ungualified and thereby invited a reconsideration of
ihe question of damages generally, as fo which the specific issue of the
freaiment of the unrecoverable expenses was but a part. That this 1s the
position af common law {equally applicable to arbifration proceedings), i
was submilied, clearly appears from the decisions in Lake v Lake [1955] 3
WLR 145, Gordon v Gonda [1955]) 2 All ER 762, In re Bank of Hindustan,
China and Japan, Alison’s case {18/3) LR 9 Ch 1. 24 and Repatriation
Commission v Lionel Nation {1955] FCA 1277,

24.  Bul in any evenif, Mr Nelson submitled further. even if it were
permissible 1o have resort 1o the Court of Appeal’s reasons for decision in
ihis case, it is clear, {rom a reading of paras. 81 and 82, iaken icgether,
that the court infended that the arbitrators should re-consider the issue of
damages generally.

25,  As lor the cases of Inferbulk Lid v Aiden Shipping Co. Lid (The
“Vimeira” (No. 1) {1985] 2 lloyd's Rep. 410 and Glencore Infernational
A.G. v Beogradska Plovidba (The "Avala”) [19%96] 2 Lloyd's Rep 311, both
of which were referred 1o and relied on by the arbitrators in their ruling. «s
well as by VRL inits skelelon argument in this appeal, Mr Nelson submitted
that they were both clearly distinguishable, on the basis thal in both cases

the issue that it was sought to raise in the remitlted hearing was one thaf
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nad nol been before the arbitrafore in the oniginal hearmg.  In hose
circums:ances, it had thereiore been permissible for the court fo lcok al
exirinsic malerial fo delermine the tssue. They therefore stood in contrast
fo the instant case, in which the possibility of a sale of the hotel had
always been anissue in the arkitration

26. With regord 1o grounds jvii) ana {vii), Mr Nelson challenged Gloria
Smith J's conclusion that, (f SSL wished o adduce fresh evidence s
regards the sale of the hotel ard inarke! conditions in the 1ounsm industry,
11 would have needed a special order from the Court of Appeaal 1o permit
this, This conclusion was, he submitted, based on a misundersianding of a
passage in the judgment of Ackner LJ in The “Vimeira”(No.1) {supra),
which had to do with a situation in which a party fried to raise a new jssue
not  raised before upon a remission  from the court. In the different
crcumstances of the instant case, so the argument ran, the judge stould
have found thal the arbitrators’ original powers as 1egurds the isste of
cdamages having been revived, they had adll ihe powers necessary 1o a
proper assessment of damages, as also the duty io hear such lurther
evidence as the parties might wish to adduce on the remitied tssue. The
arbitrators were therefore obliged 10 hear evicence as to the sale ol the
holel and the state of the tounsm indusiry, boin important censideraions
in the original arbitration proceedings. On the potertial significance ol

such evidence, Mr Nelson relied on the recent decision ol the House of
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Loras in Golden Strait Corporation v Nippon Yusen Kubishika Kaisha {2007 ]
3 AIER 1 {“The Golden Victory"),

27, Mr Mahlood QC  for the respondent submilted ihal  the
“fundamental error'’ en the appellant's part was 1o froat the funclion of
arbitrators in re-considering a malter remiited to them by the court
nursuant to seclion 11(1} of the Arbitralicr Act s though what was belng
scught was the udiciol enforcement of a udgment or order of a court, A
court seeking fo enforce a judgment need not concern ifself with the
reasons for an order, but arbitrators, who are reguired to correci an error,
have a right and indeed a duty tc ook af the couri's reasens for remitiing
an award. The arpitrators in the instant case were jequired 1o re-consider
Ihe matter in the light of the Courl of Appeal’s specihc nranda-e, whch
wos fo correct “heir eor in the freatment of the unrecoverable expenses,
the impugned award having been alfimmed oy the court in every oiner
respect. This case, Mr Maniocod contended, is a casze about the powe of
arbitrators and not about ine enforcement of judgments or ordars of the
court, with the result that Lake v Lake isupra’ and that line of casas are
irelevant.

28 M Mahfood also pointed out that, although under *he terms of the
acreemeni VRL was given a right of first refusal o purchase the holel in
the event of SSL deciding io sell, because There was no evidence thal SSL

proposed 1o sell the hotel, the case hed been approcched or the asis
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that the normal ferm of the agreement would no! expire untit 2014 and
thal VRL's entitlement was therefore 1o loss of management fees {or that
period. Whal SSLwas now attempting to do by way of fresh evidence, Mr
Mahfood therefore submitted, was to re-open the enfire malter. In this
regard, he referred us to Fidelitas Shipping Company Ud v V/O
Exporichiee [1965]) | Lloyd's List LR 223, 230, 1o make the point mude by
Denning LJ {as he then was) in that case that “"There must be an end io
ifigation some time”.

29.  Mr Mahfood further submitted that, when an award is remifted 1o
an arbitrator by order of the court, his powers and dulies cannot exceed
those which are necessary {0 give effect 1o the order of the courl for
remitial {Michael Carter v Harold Simpson Associates (Architects [id
[2005] LRC 1872, 188. per Lord Hoffman). He very helpfully handed up 1o
the court a copy of a recent arlicle by Mr John Tairant, an Ausiralian
academic lawyer, enfitlied "Construing undertakings and court orders”
(2008} 82 ALJ 82. (This arlicle came 1o aftention. we were fold by Mr
Mahfood, as a result of the industry of his junior, Mr Weiden Daiey.)
Reliance was aiso placed by Mr Mahfood on both The "Vimeira”(No.1)
and The “"Avaia’.

The issues

30. The issues that arise for delerminalion on this appeal are whether

Glorig Smilh J was correct in her conclusions fthat {i} as the arbilrators had
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found, remission of the matter 1o the arbitrators by Ihis court was for the
imiled purpose of «a reconsideration of the issue of The unrecoverable
expenses only [ard not the issue of daman=s in general), and (i) thel, if
the appellant wished to adduce fresh evidence as regords the aciudl
sale of the hotel and the stale of the foursm indusiry, it ought 10 have
mace d formal appication o this cour! for aspecial order of remission.
The first issue - the scope of the order remitting the award
3. The court's power to remif an award to an arbitrator is 1o be found
in seclion 11{1} of the Arhifration Act. whict provides thet “the Court or g
Judge may from fime to time remit the matters referred, or any of them, fo
the -econsideration of tne arbitrators or umaire”. The “Court or a Judge”
for inese purposes includes the Court of Appeal [section 18].
32,  The effect of remission is stated in Halsbury's {Laws of England. 411
edn reissue, vol. 2, purg. 6946) as follows:

“696. The effect of remission 15 o revive the

jurisdiction of the arbitrator with regard 1o Ihe

matters remifled.

The whoie or only a part of an oward may be

remitted.  The court may also expressly or

impledly, restrict the revival of the arbifrator's

jurisdiction 1o reconsider a patrticular aspec! of a

matler refenred, Where fhe whole of the award is

remitted, it becomes wholly ineffeciive, and the

arbitrator resumes his aothority in the referance.

Even where only some ¢f the mallers referred ore

remitted, it may be that there s neverlheless no

enfcrceabie award even as o the matiors 1ot

remitied. The court may make it o condilon of
remission that the opplicand should pay sacn part



of the award as would not ke affected. The

arbilrator may not make lresh findings in relation

to matiers not remitted.”™
33.  Where there s a dispute, as in the inslant case, as 1o the extent of
the remission and the consequent revival of the arbitratars' juriscliction. Ihis
gives rise 1o a question of consiruction of the order of the court remilting
the award. This is how if was pul by Ackner U {as he then was) in The
“Vimeira” (No. 1) {supra, at page 411};

"The extent to which [the urisdiction] is revived

will depend upon the order of the Court. Where,

for example, an award is remitted to an arbifrator

to reconsider one of the malters referred, The

Court may, by its order for remission, expressly or

impliedly restrict the revival of the arbifraior’s

jurisdiction in respect of that parlicuiar matler.

Likewise, where an award is remitted for the

arbitrator 1o reconsider a parficular aspect of o

matier referred, then the Court may, expressly or

impliedly, restrict the revival of the artalrator’s

junsdiction 1o the reconsideralion  of  1hot

particular aspect.”
34. In the instant case, 1t is common ground between the parlies that
the task of the court is therefore to construe the order of this court made
on 18 December 2008 (sef out at para. 15 above). However, the dispute
between the parties is whether for this purpose the court ik confined 1o the
actual words used in the order itself {as set out in the cerlilicate of the
result of the appeal issued by the Registrar on 4 January 2009}, or whelher

it is permissible 1o look behind the order o the reasons given for il as an

aid tQ iis inferpreiation.
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35 The general rule of construction of Judgments or orders of o court s
stated in Halsbury's {4 edn, vol. 26, para. 550] in the (ollowing 1crms:

"When a judgment is clear as 1o its ferms, nhot

even the pleoadings nor ine hislory af the achon

mcy be ulilised 1o construe the judgment

contrary 1o ifs clear meaning.”
36 As authority Tor this proposiion, the learmed editors of Halsbury's ciie
Gordon v Gonda [supra), which is one of the cases upoan which SSL
primarily relies {relionce waos also placed o1 an earlier decision of the
Court of Appeal in In re Bank of Hindustan, China and Japan, Alison’s
case [supral, especially per Sk G. Mellish L), at page 2¢). Gordon v
Gonda was a1 action on o parinership agreement which had been
dissolved by the impact of trading with the enemy legislation being
exiended in 1941 1o Hungary., where the plaintiff was then living. The
plaintiff was declared 1o be beneficially entitled t¢ one moigty of the
shares issued to the defendant, who was ako deciared fo be
accountable to the piaintiff for one moiety of the consideration for which
the delendant had sold the shares to o third party. The courl also crdered
inquiries as to whal tha! consderalion had been, what hac becorme of i,
and other conseguential matters. The inquiries Iin due course revealed
that the defendant had received shares in the third parly company in
exchange for the shares in which the defendani had been declared to
have a beneficial inlerest and an order was sulbsequently made thal the

defendant should pay 1o the plainliff a moiety of the amount he had
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recewved on a sale of some of those shares, together wilh interest thereon
al the rate of 5% per annum from the date on which he had received the
purchiase prce. On appeal, the defendant contended that he cught not
o have been ordered 1o pay any sum by way of inferest and,
alternatively, thatl The rate of interest which he had been ordered to pay
was foo high.

37. It was held by the Courl of Appeal thal the defendant had been
declared by the judgment o have been, in efiect, a irusiee for ihe
plamtiff as to one half of the shares in the company. Despite the fac) Ihat
the subsiance ol the statement of claim was that o partnership had
exisled between the parties and that such a declaration was unusual in
such an action, the court considered thot the declaration ifselt was
unambiguous and that regard could not therefore be had fo the
pleadings in the action and the history of the case for the purpose of
attribuling another meaning 1o the declarction. Sir Raymond Evershed
MR, considered that, even f the form of the order had been one
appropriate stictly to a partnership action, it might in any case have
inevilably followed that, the partnership having been dissolved with no
debfs or liabililes 1o discharge, “the defendant thereupon held [the
assets] as a trustee as o one-half for himself and as 1o the other hall for
the plainiitf” {page 767}. In those circumstances, the Master ol ihe Rolls

therefore concluded that, in the light of the clear ana unambiguous



coclaration of the jucae the deflendant had b=en correclly odercd 1o
pay inlerost at e rate of 5% per annum (which was The rate apphicable
n cases whore a fruslee was charged with breach of Irust),

8. The proposition for which the case ks ciled as authority anc relied on
by the appecliant s stated most cleardy in the judgment ol Romer L) {at
page /66):

“lnasmuch as the defendan! never appealed
agains! the order of Danckwerts, o.. which was
made on Jan. 26, 1954, itis clear that he is bound
by the provisions of that order, whalever those
provisions may be. For the reasons which the
Master of the Rolls has stated, it appears o me to
be clear fthat the order proceeded on the
footing of a frusteeship of the defendant of the
onanal one hundrcd shares which were allotted
fo him, and on the coresponding footing that
ihe plomntifl was the costul que trust of one-hall of
those shares. If tha is the meaning of the order.
then codit guestio, beccause the defencand
never agpeated it. s only if the order s open {0
some olher construction, if it is ambiguous in s
terms, that it appesars to me to admit of the
argument which counsol for e  dafendant
addresses to us, vz., that in the ciucurnstances
which exisiea, in view of tho plecadings in the
action cnd the acceptance by the judge that
there was a partnership and in view ako of the
general law whicn is applicable as belween
partners. the judge connol have intended to
hold that the defendont was a hustee of the
shieres which were allotted 1o him. Trere is no
such ambiguilty as to render that argument
peimissible, because the order proceeds (and i
my opirion, proceeds only} on the fooling of @
frusteeship. Evenif there were such an ambiguity
as counset sugges ed and on which he lourded
his aticmpt "¢ show thal the conceplion of o
frusteeship was riot oné which oughl 1c be
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accepled. neovertheless if one looks (o the

observations that Sir William Grant, MR, made in

Featherstonnaugh v Fenwick ond o Lord

Alkinson’s opiniconin the Hugh Stevenson case 1o

wheh the Masier of the Rolls has referred. there

was maierial, one need say no more, on which

ihe judge could find. as in my opinion he did find

that, there was a trusteeship.”
3Y.  Mr Nelson olso refied on Lake v Lake (supra), 1o make the same
poini, That was a case in which the formal order in divorce procecdings
reflecled the judge's findings that neither the petilioner nor the
respondent {who had filed an onswer and a cross prayver] had suificiently
proved their cases, with the result thal neilber of them was entitled 1o the
relief sought by sach. However, the tnal judge, in the couise of giving his
reasons lor udgment, expressed the view thal the wife had commitied
aduliery, and it was from this “finding” that the wile sought 1o appeal

[and not from the formal order dismissirg the petiion and the cross-prayer

in the answer},

40.  The Court of Appeal held that there was nothing in the order, which
wis in the usual and correct form, from which an appeal could lie, since
the statutory right of cppeal was from the lormal judgment or order
disposing of the proceedings ard did not exiend fo findings or slatements
referred 1o in the reasons given by the court for its conclusion. 1 was
pointed out by the court thal the formal orcer correclly recorded the

result of the proceedings and, the wite not having sought 1o appeal from
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hat order, thare was nolthing from whick she could appeal {seg per

Evershed MR, al pages 150 -151 and per Hodson L, al pages 151-152].

41, The realissue in Lake v Lake (supra) was therefore o delermine, nol
so much whal the order of the court mean:, bul what was The order from
which o right of appeal lay. Looked ai in this way, 11 is hardly surprising
ihat the decision was thagt an appedl lay from the formal order of the
court and not from anythng said by the judge in giving his reasons. This is
indeed the principle for which the case waos ciled as authonty by this
court in Allen v Byfield [No. 2} (1964} / WIR &9, por Lewis JA al page 75,
{And see Civi Frocedure, 2006, vul. 1, page 1508, whore the case is cited
under the rubric "Appcals are against orders, not reasoned judgments”™. |
is also of inlerest to note that neither Eversned MR nor Hodson L. both of
whom had been members of the court In Gordon v Gonda {supra), jus!
two weeks eorlier, made any r2lererice to that case 11 ther judgments in

lake v Lake.]

42. In Repotriation Commission v Nalion (supra), o decisior of he
Federa' Court of Australia, the court mads an order remithing o "matter”
to the Administrative Appeas Tribonal "o determire g war veleran's
enfitterent 1o compensation for a war caused disease. The question was
whether "the matter” encompassed all things in dispule belween the

parties. or was limred 1o the parlicuiar issue of causalion which had been
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canvussed by the parlies before the court. The judge al first instance
(Horthrop J) icok the view that it was so Iimiled. On appeal, Beaumonl! J

fwith whom Black CJ and Jenkinson J agreed) said this:

“40. The more difficult question is whether, upon
s true construction, the order should have beern
read down, as Northrop J has now he'd, so as 1o
have remilled {o the Tibunal anly that part of the
claim as was concerned with the alleged
sequela, that 5, the quesion whether the
NeuUrosis was war-caused.

41, The rutke in England 15 that when «
iudgment 15 clear as to its terms, not even e
pleadings nor aclion may be uiilised to consirue
the judgment conlirary io I's clear meaning
(see Halsbury's Laows c¢f England, 4th ed., Vol 246
at 273). Where, however, the judgment or order
s ambiguous, § may be permissible  to resorl to
extrinsic  maoterial, including the reasons for
jpdgmeznt, to rasolve the ambiguity {see Gordon
v Gonda [1955] 1 All FR 762 ot 745, 768).

42 A similar approach has heen taken in this
country. lf, as in the case of "speaking” order
(see, e.g.. .CI Australia Operations Pty. Lid. v
Trade Pracfices Commission (1992} 38 FCR 248 at
262) i1s true meanng i "immediately plan”, the
terms of the order will speak for thermselves. If this
s not the ccse, the true meaning moy bé
ascertained according o ordinary rules  of
constr,ciion. ..

Under the ordinary rules of  constfruction
evidence of surrounding  circumstances s
admissible to assist in the interprelation of an
instrumant i lhe language s ambiguous or
susceptble of more than one meaning, but not
admissible 1o contradict the anguace of ihe
insfrumant when it has "o pilain meaning'.
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431 my oprnion, the language of the order of
remiler was  susceplible  of more thar ones
meaning. The wod ‘malier’ could have meant
the whole question being lhe delermination of
the respondent’s clam for a turlher pensior. But i
could also have mean! the specilic dispule then
agitated beiore ‘he Courl, thatl is, the sequela
issue, Although, ‘matter 1§ sometmes used, in the
cornslituiional sense, to describe the whol2 of a
dispule deall with by judicial process, the
icmguage of the Velerans' Act indicales that in
olher conlexts, 'matier’ can have a narrower
meaning. For instance, as has been noled, by
s A8{1). 1t 15 provided that it is the duty of lhe
Commission, infer alia fo defermine all ‘maliets’
relevant 1o the delermination. By $.18{2), cerlamn
provisions  are made where the Board, 1he
Tribuna” or ¢ court mckes a decision remifting 1o
the Commission 'a matter’ being the assessment
of the rate of the peénsion, or the fixing of the
date from which a decision is to operaie.

AL | follows fiom the ambiguity of the order of
remitter that resort ray be hac, in cid of its frue
inferpretaticn to the surrounding circumstancoes.
Trose circumdtances included, of course, the
reasons for judgmenl. When regard s had o
frose reasons, it appears clearly thal ihe
neoning fc be giver fo 'mattar in lhe piesent
context is the more resiricted one, thal is. the
sequela  queshon. That was the only issue
tendered for delerminalicn by the Cour!l, There
WS o issue tha the sinusi'is wes war-caysed,

45, b toltows that 1 agree with Northrop ) that
the Trbunal went beyond ifs jurisdichion in
embarking upor the sinusitis issue”

Mr Tarrants arficle "Consiruing undertaokings and couri orders”

(supraj, which [ have found to be very helpful. identifies two different

approcaches n Ausiralia in recen: times on this guestion.

(he first 15 who

t
i



mighl be cescribed as the “lraditional approach”, ot which Gordon v
Gonda {supra}l can be laken as an example, requiring some ambiguily
belore 1esort 1o material extrirsic 1o the order itsalf may be had. The
second line of authorities, on the other hand, suppacris the proposilion That
"Court orders, whether ambiguous or nci, should always ke interpreled in
the conlext of the reasons for udgment™ (2008) 82 ALJ 82, 84). Afler o
review ol cases on both sides of the line, Mr Tarran! concludes that ihe
weight of modem Ausirglian authorily supports this second line of
auiherities, which recogrises that "Given thal ambiguity is inherent in all
language, I would be fon much lo expect that orders can be cxpected
10 be sell-exolanaiory, though that be a worthy ideal” {per Saniow JA in
Athens v Randwick City Council {2005) 54 NSWLR 58, /9).

44, | have already maae reterence 10 the judgment of Ackner L in The
“Vimeira”(No. 1} {supra, af para. 33}, In that case, an award having been
remilled 1o arbilralors for re-consideration in the iight of the judgment of
the courl, one party sought {o raise an issue which had not previowsly
been raised in the arbitration. A dispute arose as 1o whether ihis was
permissible and directions were sought from the courl on the quesiion.
Ackner L) observed that the resclution of the oroblem depended enlirely
upon the extent 1o which the arbitrators’ jurisaiclion had beern revived by
‘he order remitting the award {at page 4°0).  On this basis it was

accordingly teld thal the revived jurisdiction of the arbitraiors was Imited
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o Ihe porticular aspect of the matter rennited 1o them: thelr junscichon
way revived “To that oxtent, and 1o thal exient only”, and il one party
desired to raie o new issue "which had never been menlioned in the
arbitration”, t would be necessary 1o apply to the court for a separale
order of remission for that purpose (per Ackner L), al page 411},
45.  The "“Vimeira" {No. 1} was considered and appiied by Rix J in The
"Avalg”, which was a case in which the udge was cencemed 1o
asceriain the exient of the revival of Ihe arbifrator's jurisdichon by an
order of the court remitiing an award in 1he following terms (page 313}

"And it is {urlnor orcered by agreement of the

parties  that pursuant to section 22 of the

Arbifration Act, 1950 the award of the amiiralor

daled the 29" day of July 1993 e remitted tc

the arbifrator for reconsideration of paragraph

1.6 of the saud award.”
46 During the course of the parties’ preparation for the remitied
hearrg. one parly {for the first itime In either the arbifration or the litigation
ansing from i) fastened upon what Rix J described (at page 314 as a
“new  point wath respect to lhe quantificaion of...damages”.  The
queshon therelore arose whealher the arbitrator derived Jurisdiction from
the remissicn of the onginal award as to ths new point. Rix J, affer
r2lering 1o The "Vimeira™ (No, 1} in some dclail, observed as ioliows o
oage 315}

"It appears from the judgment ¢f the Courl of

Appeal in thal case that the question of the
extent of the nsdiclion remitted under an ordaor



is primarily a guestion of fhe construction of the
order, but thatl, as happened in that case, and
as may well happen in many. il no! most, sirilar
cases, the width of the orde has 1o be construed
in the light of the judgmeni and any discussion
before the Court which makes the order,

In the present case, the order of Mr. Justce
Tuckey itself is quile bland so {ar as any definifion
ol the extent of lhe remission is concerned. |
remits par. 1.6 ol the award for re-consideration.
Nevertheless, as | have already mentioned, Mr.
lancock relies vpon the reference n ihe course
of his judgment by Mr. Justice Tuckey 1o the
whole quesiion of the owners' loss being
considered ypon remission.

In my judgment the extent of the remission i 1his
case has to be interpreted by reference o the
order in the lignt of the background to that order.
That background includes not only the judgment
ol Mr. Justice Tuckey but aso of course the
circumstances in which the order came 1o be
made. as | have mentioned bty aagreement and
wilhout argument, and also n the light of 1he
ssues upon quantum which were raised before
Mr. Justice Tuckey by the charterers’ nofice of
origincting mction. It is clear and it has been
frankly accepted before me, thal the issue now
in question, that concerning the bringing inlo
credil ol the expenses which would have been
incurred by the owners If the voyage fo Turkey
had been performed, had not been before the
arbifralor at the time of his hrst award, was not
raised n the nctice of originating motion, had not
been belore Mr Justice Galehouse ot the time
that he gave leave ‘o appeal, and had not
been raised or mentioned belore Mr. Justice
Tuckey Upon the hearing of that appeal...

wWhen, however, a Court remils an award to an
arbifrgtor, i s not remitting a whole disputzs,
untess Jpon the ferms of the order it expressly
does so. It generally remits something narrower,
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and when it does so against 1ne background of

ar arbitralion which has aleady beer defined

by pleading and argumaent belore an arbitralion,

it 13 some one or mcre of the issues as so deflined

within the scupe of the reference That in general

mus' be considerec 10 be the sublect malier of

Ihe remission.”
47, Whilz it is correct thal, as Mr Nelson was al pains 1o emphasise, holh
The "Vimeira"(No. 1} and The “Avala” had to do in ponrl of Tact with
attempits to intfroduce "new poinls" at the remi‘tcd hearings, both cases
seem 1o me to turm on the wider propesition thal the gquestion of the
zxtert of the arbitralor’s jursdiction as remitied is primariy a guestion of
consfruciion ot the order, with regurc 1o which “the widlh of the order has
to be construed in the hght of the judgment und any discussion beofore fhe
Court which mckas the order  {per Rix J, al page 315).
48.  Both The "Vimeira"(No. 1) and The “Avala” are modern arbit-alion
cases, dealing with the very point that is al issue in the instant appoad), tha'
s, tha extent to which an arbirator’s jurisdiction can be faken 1o have
been revived by an order of the court remitting un award. | om therelore
nalurally mclined to accord therm highly peiscasive valve. In the instan
case, |ust as in The “Avala” {where Ihe uward was remilted 1o ihe
arbitrator Mor reconsideration of paragaph 1.6 of ihe said oword’'}, 1!
seems 10 me thal the orcer of this court ienufing fhe award (“the matter

is remilled fo the Arbifralors to delermine the issue of damagaes only™] s

"ouite bland so far as any dehnition of the exien! of the remission i
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concerned”, as Rx J thought in that case, Inereby necoessilating, in my
view, resort ‘o the background 1o the order, including the judgment of
Hormson P, {o delzrmine the exten: of the remission. In Gordon v Gonda
(supra), the order of the cour, though unusual in form, was rol only quile
specific, but also refiected what the Court of Appeal oby ously thought 1o
be the just ar d inevilable conclusion in the circumstances.

49, Iwould in any event, if were at liberty to chocse. preler the second
linz of Australion authonly idenlfied by Mr Tarrant, 1o the efiect that
contex! and background are always essential tools 1o the conslruciion of
court orders, as indeed they undoubtedly are fo the interpretahon ol
docurnents generaity {as Giona Smith 4 held, aoplying Attorney General v
Prince Ernest Augustus of Hanover [1957] AC 436; and se2 now Reaordon
Smith Line ltd v Hansen-Tangen. Hansen-Tangen v Sanko Steamship Co
(1976} 3 All ER 570, esp. per Lord Witberfarce at 574 and Investors
Compensation Scheme lid v West Bromwich Building Society [1998] 1 All
ER 98. esu. per Lord Hofiman af pages 114-115)  This must, it seems to me,
be even more s¢ in this case, where the arbifrators were oeing asked to
re-open in its enfuety an issue to which lThey had previously develed more
than a third ol therr writien reasons. I being cornmaeon ground thal, as Lord
Hoffman remarked in Michael Carter v Horold Simpson {supra, para. [19]},
“the powers and duies of the arbitrator cannot exceed what is necessary

e give effect o the order for remiftal”, | would have Thought that they



e

e
A

were fully entifled in those circumstances 1o have regard o the judgment
of the c:clnluri, as they did, to ideniily the limils, if any, o! the revival of i‘i."'(—}‘li
jurisdiciicon by the order of the courl.

50.  Looked at in this way, | enfenain no doubt whatsocver, upon «
reading of Harricon P's judgmen! as o whole, thet on its proper
corstruclion the crder of this court was insended 1o direct the cibifraiors
fo nheconsidergiion of the ssue of damages s regards the treatment of
the unrecoverable expenses cnly.,  On this poirt | find mysell mn full
agreernernd with the arbitralors ard Glana Smith J.

5. But even if this courl were obliged 1o adhere sinclly to the
hadiional approach, that is, in the absence of any amoiguity, to ook no
further than the four comers of the order ilself, there s, in my view, an
obvious ambiguity in the order itself.  As was pointed oul in Repatriation
Commission v Lionel Nation {supra). and as Mr Mahfood submitied, the
waord "malter” as used in sub-oaragraph (2] of the order s capable of
beanng both the wider meaning attribuied tc il by the appellani and the
narrow meaning 1or which the respondent confends. Il that is so, and in
my view it plainy is, then Gordon v Gonda (supral 1+ ifself auhornty {or
sayving that resort may therefore be nad "¢ the surrounaing circumstances,
mcluding the regsons for judarment, which make it perlzctly clear that The
ordcr for remission by this courl was for the purpose of a reconsideration

by the arbitalors of their freatment of the unracoverable expensas only.
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The sccond issue - fresh evidence
52, 550 maintains ihct the possibdily of e sale of the ho'el, as well as
she rmwrked conditions i 1he tournism Induslry, were both issues in the
otiginal arbitration, with The efiect thal, the oward having been remit-ed
on the question of damages generdlly, it has o ngnt 10 adduce, and the
arbilralors have a duty to hear, lresh evidence having an impact on lhese
IS5UEs.
53. On the quesiion of whal evidence may be called on a remilted
hearing, Halsbury’s states the Icllowing (op. cit, loc. cit., at pcra. 697):

“Where an  award 15 remiied 1o the

reconsidergtion of the arbitiator or umpire, his

original powers are thereby revived in relalion o

the maftters remilled. 1t 1s his duly 1o hear such

further evidence as the parties may wish to

present, unless the remission is merely for ihe

purpose of correcting some formal defect or

making some  alterafion in the award which

would not mvolve fthe Fearng of further

evidence.”
54, SSL submitted that, given the known facts of the sale of the holel
and the touilsm industy now eing “in the doldrums”, VRL's position with
regard 1o evidence of this being placed before ard considered by the
arbifrotors pursuant to The order remitting ‘he award amounts in efiect to
an effor! 1o hold on 1o "their windfal domages™. Those damages were

awarded by the arkitratars on a tooting that is now demonslraby

unsound and the subsequent events {which are "accomplished facis”|
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mist be lakern inlo account by the arbifrators in order 1o compensale VRL
for its lrue losseas.

55. SSL redied for this submission on the recent decision of the House of
Lords in The Golden Victory [supra). That case aress out of a charlerparty
in respzct o’ a vessel, ihe Golden Victory. The facts of Ihe case, s Lord
RBrown observed (ot para. [69]), "could hardly be simpler” and lhe
lollowing summary of the relevant facts s ioken from the judgment of Lord

Scofl ipara. {271}

“[27] The charterparty of 10 July 1998 whereby
ihe cppellanls {the owners, and the respondents
[the charterers) agreed on a charter of the
vessel, Golden Viciory, for a perod ending on 6
December 2005 contained a provision {ci 33)
enabling either party o cancel the chorter if war
or hostilities should break out between any two or
rnore of o number of named countries. The
named countries included the United Siales of
Amenca, the Jnited Kingdom anc Irag. The
charerers in breach of coniract repudiated the
charter on 14 December 2001 when the chartey
had nearly four years stll {o rur. {but subject, ol
course, 1o the cl 33 possibilifies aof cancellation].
the owners accepted the repudialion on 17
Decazmber 2001 and clamed damages (or he
charterers’ breach of controzl. The owners'
claim went 1o arbiirction and. affer various issues
hod beer determined by the arbifrator, allin the
owners' favour, bul before the arbitralcr had
assessed “he guaniurn of the damages payable
Ly the chorterers, the outbrealk, in March 2003, of
the second Guil war occured. The charlerers
said that if the charterparty had still becn on foct
wher the second Gulf war began they would
have exercised ther cl 33 right to bring the
charter (o an end. They submitted, therefore,



that  the owners’ damages tor ther ({lhe
charterers']  breach of contract should be
assessed by reference to e period frem 17
Cecember 2000, when the cantract came 1o an
end on the owners' acceplonce of thenr
repuchation, to March 2003, when he conlract
would have come to an end Tt had still besn on
foot.  The owners disagreed. They said the
damages should be assessed by reference
lo the value of their nghis under the charterparty
as at 17 Deocerrber 2001, Thal assessrmien| could
properly take account of the chance, assessed
as al 17 December 2001, That o cl 33 event
enabling one or other party 1o terminate the
contract might occur. but should not iake
account of the aclual occurrence of any evenl
susequent to 17 December 2001."

56. In a mcjority decision, the House of Lords decided {in agieemen
with the arbitrator and ihe courls below) in favour ol the charierers,
holding thal the wel estabiished rule recuiring damages for breach of
confract to be assessed as at The dale of the breach did nol require
subsequeni events occuring before the actual assessment 1o be ignorad.
What Lord Scott {who was joned by Lords Carswell and Brown in the
majority] descrived {at para. [29]) as fthe “fundamental princiale
governing the quantum of camages for breach of conlract”, s that the
victim of the breach should be placed ir the saume situglion, as [ar as
money can Jdg i, that he would have been in had lhe contract been
rerformed (para. [32]). While the assessment at the breach date rule can
usually achieve that result, tnis will not always be so and in the instant

case, the termuinating event {the outoreak of war) nraving in foct occurred
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belore the damages came fo be assessad by the ambilraiorn il was no
longer nacessary for him fo esiimale the likelhocod ¢f it occunrng, the
aclual fucts now being known. The arguments of the shipowrers fo ihe
conhrary on These facts offended “lhe compensalory principle™  of
darmages “or breach of confract [per Lord Scoll, al para. (38]). Loid
Bingham. with whom Lo d Walke: agreed. dissented slrongly, emphasising
the virtues of cerfainty, finality, ecse of settlement, consisiency ard
coheience, all imporfant conaderations 1in commercial fransachors,
served by adherence o the general rule ([paras. [22] and [23]).

57, This is obviously a decision of some imporance in relation tu the
pinciples of compensalion for breach of centract, despite one leading
texibook on the law of contract having adlready expressed a preference
for the minority view, on tne basis that “the approach of the majorily
niroduces unwelcome uncerfainly” [Treitel, The Low of Contract, 1200
edn, para. 20-071). 1 is hardly surprising thal sr Nelson should have urged
it sirongly upon wes. However, | consider thal there is a crtical ditinciion 1o
be made between that cose and Ihe inslant case, which is that in The
Golden Victory (supral the arbifraior had nof vet embarked upon the
assessment of damagyes. 11 the instant case, the arbirators have glready
assessed the damages fo which VRU is entilled and, save 1o the oxient

“hat their jurisdiciion has been revived by the order ol s court remil ing
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the award 1o them for consderation of the impact of the uniecoverable
experses, they are accordingly funcius oficio.

8. wWhile it s o foct thal the issue of the possble sale o7 the holel was
among the issues which were onginaily belorg the arbitralors, i1 s alse The
case that their award was in the end ariived ot on the (ociing that there
was no sale of the hetel in prospect i the foreseeable tture. This was
also the position when the matter came before Hariis J ond the Coul of
Appeal {see para. 14 abovel. In the light of my conclusion that the
remission of the award in this case was for the limifed purpose of allowing
the arbitrators to revisit the suc of the unrecoverable expenses, | do nol
think that it ic open o SSL 1o re-open the ma'ter 1o adduce fresh evidence
on the lac! of the sale and conditions in the Tourism Indusiry gene ally.

59.  ltherelore agree with Gloria Smilh J's conclusion on this po.nt that f
S5L wished for the arbilrators to re-open the matier of damages generally.
H would have required a separale order ol remission for this purpcse.
While | accept, as $SL contends, that Ackner LI's comment ¢n the point in
The "Vimeiro® (No. 1} had to do with an issue that had not been originolly
nart of the arbilration proceedings, | du not fhink that this makes @
diflterence in principle 1o the conclusion that he arbitra:or's jurisdiction will
only be revived by remissior in the ordinary way 1o the exlent required {or

the purposes of the remission, and no iutther,



Conclusion

60.  These are my reascns for concurming wilth the deciaon of the <ourd
to dismiss this appeal, with costs to the respondent to be 1oaxed, it nol
sponer agread. In the light of the conclusions 1o which | have come on
the main issues in the appedal, | have ngl found it necessary 10 expiess a
view on lhe issues of res judicula and issue estoppel dlse canvassed

before us by the respondent In the counter-nelice of appeal.

DUKHARAN. J.A,

ltoo agrae.

Appeal dismissed, with costs to the respondent 1o be agreed or

taxed.
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